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November 25, 1967

land Casualty Ccapany
15 East Ankey Streoct. .
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_ar Hr. Hopkiu :f' : S
'mu"{cux oonﬁ.n onr rooont taleyhouo convonltxon ooncorn-
As I. ‘infermed you at thaat time, very

‘ing the above matter, -
.recent developaments. in the case seem:to_me to 'require that -
as My aobort Conley, ot

. Yo re-assess our own pesition, and.
<~ ABerican Adjustment Chmpany, :was’
“you direct,.: u:d in; acoordmo vith our, muontou,'-l am”
L forwvarding: : o !u'.‘conlcy'.’:..

oy IS

D' c'.w‘-:"f -3 m‘
.th.w‘in I oontutod.u

i- Md ;onﬁ onr'fcl
‘.Boa_lfd ‘of. Houlth, )

tplmb uinpi ectlons did. uug
tho p.roon"iuo of -suchif1]
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e taa s o A by




. In 1962, “dust ea-plc- rovoslcd a’ hi;h asbestos oontont. and
.. 7.-the Board's oconolusiomsat that time were that "no progress. "
- had been made in reduoing dust concentrations in- the dry e
“'mill to-an acceptable level, and that indeed the dust -

i Tecommendations were -ado r'lattvo to alleviation of the ;{?.F”'*“'
*_-probloa. - Sl : ff'__,_;_uﬁ?_""gpv; B

: 52;pxnnt to roduco dusttnnun to an aoooptahlo lcvol ! o

- A study of the information furnished by the sutossou-d.
. would. therefore make it appear that the asbestos’ problol
<" has -existed eortatnly since 1956, and ;onnrally vith ST R

- might:

-2-

‘Many recosmendations were presented by the State Board,

and 1t would appear insured gradually attempted to correct
the situation., It must however further be oconsidered that
it aight appear to others that tie action taken dy ingured
to correat the situction whioch was presented, might rot to
the unbiassed obdbserver, appecr.r to havo deen otthor extresely
oftoifivo, or quickly performed, ?

State Board records reveal that additional rocommendations
were made in 1959, and at that timo aotual dust samplos in
the dry aill had revealed an asbestos coatent, whioch, while
not extremely severes, v:n, ia the vord- of tho Bocru ropor1
'otgnifioant' G “,19_1_..““;;“, 2 4

el : - e -_r.
AR,

. conoentrations had deen inoreased substantially.,.." rurthor 4;-;~l

. 2
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In 1963, oonoontrations a;ain were determined to be w-ll 1n

exoess of "aocceptable levels” and at that time ths Stato,,:~,
Board recommended that "considerable effort should be smade > -~ -
immediately to improve the dast control prooodnroc nt th wiTALS ot

.""‘

tho State Board’ roport
~0f the -hands:of:
‘s

at . the’ Stato B&ard'c roaoanindntxons throu;h tho-ytar-p: o
:bg)ellogod at lcaat to havo «gonstituted willful’




‘,purther, Mr. Loviok, for the first time, thought to advise
2 me of certain studies which have been conduoted by a local
t < nadiologist since around 1963 or 1964, which apparently

z{ pave involved outaining annual x-rays of all employees =
' for study. The information furnished by Mr. Lovick was to
the effect that the’ Radiologist was convinced that a good
many of the employees suffered from lung abnormalities .1
whioh oould be the result of encroaching asbestosis.

- This 1nror:ation of course appeared to ms to bde af extreme
"importance,, and we made arrangements to travel to whitefish,
.-- Montana ‘lmmediately to interviev th3 Hadiologist. _The party - .
‘" involved, Dr, William- Little, informed me that: :his ltudioc-.g¢ﬁ;;;x;:
'Fﬂ most certainly did. indicate there to be present a great - " .°~
deal of lung abnormalities among the insured's o-ployooa, 3
. far in excess of the- porcontago one would find in examining - .
-~ the ordinary population, and he did in addition point out ;g,';g;Af-;
that the situation was even more severe, wvhen considering . T TS
that he was in ;onoral oxaninin‘ young, hocrty nalo vork- ~;L:
=enq, ST Sl :. ~_'-j

&
‘k;ﬁg” Dr, Little -tatod thnt ve dtd 1ndood have a severe prohlo-,
N A and that we night oxpoct a good nany claims 1nvolvin¢ o
; -~va¢bootol1l.
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He did’ turthot'lndio.to however that in his '1.v:ftﬁiﬁ36$§¢

P '--e..u-l g : oL

T were having thoir ottoot, ‘in that it appeared to him !rnu,
‘his most rooont~ltudloa, ‘that a

t
2‘@' ] 7 "'l‘ : ; =
tsthat. appartntly th. only pcrtcna -AWRT® DY,

'4 hotxn.urvd' ottxciala. and Dr&>bittlo
rel

' yed 1n in .varchoulc citufﬁ:g
~gite3since - 1956,¢orvfron & 2t lmes

“Hontanaflaadopzion'ot*tht’Inducgyip
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No dust counts had been obdtained in the warehouse or yard
area by the State BHoard, and {t appeared tiiat no inforaation
with respect to contamination of those areas was availabdle,

I understood that insured's own engineers were never able .
to find a measurabdle amount of dust in the yard area, and

| aocordingly it was =my _ thought that our primary defense ’

! Pl . would rest upon the fact that claimant's last injurious
exposure must have been prior to the effeotive date of

the Aot, and the inolusion of asbestosis.

As you know hovovor, I have felt that the Industrial Aooidont
Board would require us to provide all availabdle relevant S
information jobtained.-by:the Stato Board of nuuﬁimno
ve were willing to-admit the existence of asho.ton'ttboro "
- in the dust im the: dryznill,«it wvas not. felt: thlt‘t‘ltl

. there oonduotodbyvro”truly'rolcvant 20 th-ilsno &:1a:

: - 967. ¥r. Bobert Svnnborg, CE e
.7 Chairman of tho Indnotrial Aooidont Doard, had urged a.. .- = - ..
. "full disclosure of. all'pertinent material- onmthiqu:oltion'ﬂ?a‘
" to avoid controversies tbat will merely prolong-the’ 1dtie ..
gation without materially: ‘effecting 1te outoome®, and T:iiii
- further disoussions; ‘with him sade it appear that he agreed..

- that a total.disclos ., ot;nll infor-stton-ln the State . -
s .. .1 ~ .

My, Vlko, ot tho 8!5:0 Board
-linitod his: cvn du.t count.
gytx}hat‘a problesm:

o 1n the ‘mine it

- Lt L
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© AL auny rale, the problem now presainted is that olaimant

. yelch may well have suffered "anm injurious exposure"” as X
that term nay be Jdefined in the Ocoupationnl Disease Act, 5
- at most every point he was employed, including the ware-

# house. The fact aljo now must be oconsidered that a great

"“many 0f insured'se enploycoe cuffer from lung abnormaliiies

" and & good many of them havs prodbably never been in the

© gill, which of course eimply means that thoy are contraoting

the disease in the yard or 1n faoct as anr point vhoro a duot

condition nay cxiat.;_ .

- 1 had oxplainod to Dr.'Oloar 8andor, ot Hilvankoo,—Vilconain,
"in a reocent! conferendce, xy Owa theory of defense oono.rnln.g,_- e
..exposure at the warshouse, howevur in reviewing the P.ttolo—
;ut'- report, and- report of Dr. Thomas Power, retained by ::
3~ “the - Indnet.rial Aooidont Board to portoru a bloply on 0latime

Ky

YA

et 1nJuriouo oxpocnro tvc:x:\rhilo tlployod 1n “the. vn_rehoucc
L. Ko i ”3;‘-’%‘3‘:}‘ “}’1‘5— 1 ,.,;‘," '1—'1\-"-”;.";',;: !}_i:-?"%:* B -'"&-_
no adviud that he did not’tuol he’ oculd assist usiin:
> way at the Hearing, in that all information available »to
hi- would indicate that the claim might well bde ooaponublo
Ho has nov provided me.with his written report ia this 327l
renp.ot, copy of. \mioh ‘I am’ atuohinx,, and you will: nouc ‘*:

lnstant calo, Fand? thatz.-yonglzght* wigh® to lorlonaly couldu‘
< _s “gomproalse: uttlcmnt in’hopu"ot‘%‘iu thtq_unnor, ~avo£din¢,,a,
the: nooouitr‘,‘ot ,cxpcnun o;~311 o{.j;g: -oro dua;lng ,,upcoth:x?vt; 5
wof duriown isituationiatiithe Boax:}m oms . It was my reinimmasar s
f‘fooung Zthatiwhen Yaonsiderin, atudies madei by insured) sl i\
....own Hadiolo;is ’“”thatﬁtho‘-problonfot"ubcat.outsuon ook ‘,c"'?.f{.‘*- 4
innured's— onployons-u;htégoftonb@ mtﬁ-‘throngu.xdoonb xmod~ > AT
ct}onpt:;?by the enpXoyer=t u‘l';oviato.zthudulthproblo fprior ,
to’ facing™ uitho wmﬁlhﬂga \goident: Bosrd‘ Aoras “st“@g 5
oo-potontl,clsim&t qttomoy ¥l ﬁé’ S S f&? IR
i el S :

a:l’i-';'lot d'ouru R ‘this, O-‘attor‘ hnu“bnnl’.t A , =

3 ~:>Iorﬂﬂear1n(‘-gn*nuipou on3 Novcubor 295'5196 g ttnptod
YRR obt:i’b‘n n gh*comehaaprcuntf%ﬁ.ﬂu txalire:
er ahis3 ov&"oucnrr::.vzn'*bcooun‘ T

D *adviud’}'howover
2 thatihenafapl oolﬂgg -qqtfamcd;fto"‘a delay: ar‘gthu»ﬁniﬁand
(3l ucoordinglraifﬁ:tho ¢ ’tilanr hope:of aveiding a: Heu-in‘.“x 4% ,b_‘
SK; ooouarlly;,xhvolbt,unonpung ‘to obtain’dome tauth art*t.y2 %
AN ; .~.<‘

A’i-poning, ot?tho‘auttar"prior. .to“. hat da to 25
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s you explained to me in our toiephone gonversation of {
sveaber 22, 1967, you did not feel ws would be in a ;

osltion to obLtain such authority without this written
geport, and I am acoordingly forvarding it to you at the
tirlt opportunity.

{ may say that it now appears that oounsel intends at the
Hearing of Noveaber 29, to establish his record through
claimant himself, as well as other employees vho may be
expeoted to testify in ;onorcl terms as to the dust problo-
at the mill, and no.t probably at othor point- around tho-‘
pr‘.t...o - . i X 'T i ; . - z

A,

In udditlon, 1t appoarl thlt oounsol Tas aubpoonaod 1nsnrod'n

'Safety Engineer, who we would assume, is voll aware of.the:
‘'sajor aspscts of our problem, and a good bit of dana;in(
tontinony nay got into tho r'oord at that time, . - "

e T
R X o

- . - ..:- .

] .

\On tho othor hand hovovor, I do not boliovo counsel lntcndl .
.5 to atteapt at that time to obtain reports of the State Board - LT
».0f Health, and in faot, Mr. Swanberg of the Industrial Aooidont <

CBoard has indicated to me that he may wvell continue tho Bo.ring.“
x‘rosotting it in Holcna at . lator dato to piok up thil

j’lnfor:ation..-.
T LA

_"’In thia lattcr ro;nrd "Tam now oonvincod Lhat we have a-
%# "800d” argumont with respect to the privileged character-of
-State Doard reports,. through s provision imcluded: in’ the’
f*'SQasiou Lawe 021967 rtlntlng to Statc
;:—rcogtd.ifnd inroruataggg ' : R
_‘}:\_ RTINS PATITSY ST TRELY h'*_a-h, e ,'-"& :
. An tndfoated’ oﬁnprtvf%u;§:d%:;10nn hov'vor.-l linply do_ not.fgf‘
Biic. feel when considering” the”extent-of_ the. prodbles hers: SRR ER RN
votpresented,> that:we; oanantrord -to; ;antagonize the’Industrial
323 ‘Accident.. Board"bnnmliu ‘tosbe-at least" aouovhat oandtd‘?
:;n nakingfintjrna&ion*cvnilahlo upoﬁdyhtoh_Xt nay -akc‘

."N

"'cn '.

w7 ; x I

& *que-tion ot rolov;noy nov ‘of- courlo pro-ontcudxtx culty,

jgﬁfiﬂftblt-it dust’ rtquﬁhot-tllsls~boin¢ -exhausted: 1n:thogh;;~
SEi*yardvarea:where theSwarshouse is:situate, the: oontontuot‘%g N
"2 the dust™atttheidryimillimay -welli be considered:toirelate it

i directly to Mri~Weloh'sicondition,: Even our-own-oxpurt* 2]

L7 Pr. Osoar Sander;iwould’ bo !orood to hold to thia;
. t -._ .- A : PR
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¥ - 1t \s ay feeling that we may attribute our present situa-
" tion primarily to the fact that {t appears that no one
has ever quite roalized the extent of the problem which
exista. Certainly Mr. Loviock, who has been extremely
cooperative and helpful, felt that there was not a
contazination problem present at;any point other than

at the dry aill itself, and possibly at the loading and
unloading hoppers. Now however, we find that dust from
the mill 1tself may from time to time permeate the entire
yard, and of course it may well be argued, and perhape
with soce validity due-to the 1noorroot1y placed oxhau.t,

be torn.d to be '1njurfous oxpo-uro" Mr. lovick doeas: -
inform that findi3 are:row avallable vhioch will allow noving
tho oxhauct, and’ oorrootin; that partloular problen. 33-

- , -3 ..--;\.‘n\‘_‘.\\h -1.7' A g‘-,\\_-. feate __.;_‘

I night pointL

... did mention-his, alazonont’at'tho percentage of- workora
- presenting’ lun; abnor-arltiol at the insured's plant, as " :
_ncompared to a problem such as’ silicosis at a typical -1no.;
liis own explanation- -was that generally {n a mine, the only
persons direotly exposed are the hard-rock miners them— -::
‘selves,: and. sthen only;on<tho¢c occasions when silican :_. .-
'§1o»1do’1l cxistont In th and he ditrerontiuto- that

! “out that we hav.
nesztol *io approaching. this .-,
‘undorot.nd “from inforsation furnished by :
theiLd nt3535Vornxou11to mine and plant.
ﬁ?th vorld where an identloal

Tee patm
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Additionally, when considering tho most recent develop-
meats, it would appear to me that the Industrial Acoident
Doard might well i nore teokaniocalities and determine the
instant olaim to be compensadle, allowing us to test its
deocision at the District or Supreme Court level.

At 3&. time I contacted counsel relative tg a possible
stay of the proceedings, I informed him that wo might Dde
willing to consider same sort of compromise in order to
avoid the expense of proceeding further. I asked if he
had a figure of his own in mind, and was informed that
he did not, and I an aooord(n;lysnnnblo to provide you.
with any information to pass: long oonoornin; po..lblo
oo-pronilo and nottlo-ent.n" ‘~ .

pornonally,-l would approoiatotyour oontnoting no hy«-ﬂa
tslephone. In this regard, I will: bo in other industrial
accfdent Hearings on Monday and- Tnolday, Novembder 27 and
28, how‘vor'arran(onont. for. suoh diuoncnlon can bde made .-

......

-u.;!:
,,‘..‘:‘\ e
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" .. asbestos content, . and of course the peroentage of suoh. tlborl g

&

November 8%, 1967
/

IR MAIL ’
{arylend Casualty Company

1415 East Ankey Strect
Pertland, Oregon

ATTENTION: Jobn loplins . . 4 5
B © Retr TYour Claim Xoi 750 C.890.
Coer L Insuredsr Ro Or:co & Co, i°
e T :“(!onolita Divistien): L
0t :, Claimants -LILAS D, WELCR - 3.n;w= T%Z
- Poliuys SROVIS98 L Tl

NDear Mr, lopkinst

is will confirm eur reount telephone conversation cenoern~
ing the abdove matter, As 1 infermed you at that time, very
recent developsents ian the osse seem tu Be tO require that
wve re—-assess our own pesition, and as Mr.. Bobert Cenley, of
Amgrican Adjustaent Chwpany, wvas nat. nvailnhlo,.vt oontacted .- .
you direot, and im :>3cerdancs with yvnr saggestions, I am
.:forvtrﬂtn; this roport to yvn. vx$ ~c:py to Hr.Aconlcy.-gn

.....

e
At the 11-. 1 oontaotod you, x v;csoonxcrrxng with Mr.' xarl .
Lovick,of the imsured's Libby, Montraa offices, and we had o
"tho,oughly reviewed all phases ef.ths case. In .ddxtion,

wve bad gone oOver all nator1a1 prcvidod by ths Montana State” . -
Board of liealth,-and .2ad (lsoussed the antire situatien with . 'I'. .

. Mr, Benjanin F, Yake, the St te Board's Chief. Industrial 7 ol
'Byglano En;tnoor with the: Division.of. Discase: control. -;tz§5=Tf;¢:-
' Ta RS Ty ARSI SEIUE B L e .‘
'AS we werses of eonrat earlier tv:r:*thrnu;h .reports turninhtd

tneured by the State Board of Health,:the original ‘plant . @,;;'g:ﬁ

_ ipspeation nonduoted ‘in 1950 revea.2d a dust prodl m in’ _the i e s
.ary mill, At that time hovever, . the nlbootoa content of - ';ﬂj e
- the dust had not bncn dntor-xnod..ﬁj;. u L.-

- ‘.n.

-_Thrvu‘h the' ytnr' howvv‘r. thc plnnt lnspootion' did r-voal

. found to ‘exist in. the .dust in the mill 414 far exceed vhntf
were oonutdorvd to b. tllovablo oonoontrntxonn. . .

i< Y
. - o .
. . .. . c . e
. R .. ’ . ; .. .. s .-
.. " .
. v . . . v B N A
H . N L, . . . . . .«
. B . - - . '. . o
- N . .
N . .




@ Many recommendations were presented by the State loard,
and {t would appear insured gradually attempted to ocorreoct

thes situation, It must bovever furtber be oonsidsred that _
1t might appear to others that tie aocticn taken by insured
to correot the sjturtien whioh was presented, aight ot ¢o
the undbiased odserver, apperr te havo deen either extremely

o:tcg}lto, or quiockly perfermed, ) —

State Board reocords reveal that additional revoommendatiens
ware made 1in 1959, and at that tim: actual dust ssmples in
the 4ry =111 had revealed an asbestos content, whieh, while
not extremely severs, vas, in the werds of ths Beard repert

*signifiocant®”,

4 In 1962, dust samples revealed a high asdestos oontent, and
the Beard's oconolusiomat that time were that “ne progress
."bad deen made in reduocing dust conoentrations in the dry
mill to an aocoeptadle level, and that indeed the duet -
concentrations bad deen inoreased gudstantially,.,..." Fartder
.. reoommendations were made relative to alleviation ef the —

probdles.

»
——

In 1963, oconcentrations again were determined to de well in
excess of "aocceptadle levels® and at that time ths State
Doard recomaended that "consi{ideradle effort should de =made
iznediately to improve the dast oontrol proocedures at the ..
plant to reduce dustiness to an acceptable level®,. ' - .:°%

e N

A ctudy of the information furmishbed dy the State Beard
wvould therefore mete it appear that the asdestos problea

" has existed osrtainly since 1956, .ind gezerally with
inoreasing severity, It does bhowever now appear thst .
preventive measures have at léast coxmenced ZGaving effeot,
and acocording ‘o Mr. Lovick, it would seea that considerasbdle
strides have deen xade within th: last oouple of ysars.,. o

‘Nevertheless, as ]I informed you, I would hesitates 36 allow
in evidence the State Board repoerts 12 it is poesidle to .
keep the s oi't of the hands of the Industrial Acoident Board,

. ﬂi%;nnd-thron;h it, -the genaral pudlio,' - . ..v -2y e 2

R Yhile I bhave pot researched the problem, it has even
ocourred to me that {nsured's {nadility to ourd the probdblem
-at the State Board's reocomaendatione through tlhe years,

.. . might be alleged ot leaet to have constituted willful and

J+i-.-- wanton oonduct on {ts part, with whatever oomplications

that particular obarge =ight ocarry with 1t,’

s e "
¢ . . . s -
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Hr. Loviok, for the flrst time, tbought to advise
::r:2e:;rt:;n otudi:i whioh bave been conduoted by a local
Radiologist since around 1963 or 1964, whiol apparently
hsave involved obLilaining annual x-rays of all employees
for study., The lulyr-atzon furnished by Mr, Loviok was to
thie sffect that the Radioclogist was convinoed that a good
many of the employees suffered from lung adbnormalities ! 4
which oould be the result of enoroaching asbestostis.

This informetion of courge anppeared to me to de 0f extresme
{mportance, &¢nd we made arrsngements to travel.to Whitefish,
Moptana immediately to interviev thy Hadiologist. The party
iavolved, Dr. ¥William Little, tnformed me that: his studies
most oertainly did indiocate there to be present a great
deal 0f lung abnormalities among the {nsured's employees,
far in excess of ths percsntage one would find {n examining
the ordinary population, and be did in additien point out
that the . {tuation was even mOre severe, when oonsidering
tbat he wos in general examining young, Lbearty male work-

~

|men. ey

Dr. Little stated that we 4id indeed have a gsevere probdlem,
and that we might expect a good many olaims involving
asbestosis, . .i, o
Ue dtd further {ndiocate hrwever that in his view, the morei . .. .
recent steps taken by the insured to alleviate ths problem :: '
were bhaving their effeot, in that it appeared to him from: '
his most recent studies, tbhat a lesser percentage sxisted :
of nevw Oor priviously non-disocovered abnorsalities, as well -
as some decrease in the speed o0f 'the progrces of the dis~
eass in those workerr suffering from it throughoat the
course .of lLis studies. . coeL T
¥e aight point out that apparently the only poroons~svi€3f¢;€£J-
_ of the studies are the insured‘'s offfoials, and Dr. Little, .. -
~ -Agoin,:es you may well reslise, I would muoh like to avoid ...
bharing evidence presented dy.the opposing party whioh wouwld: ' . . -
reveal the extent and severity of the probles with whioh:& . % L.¢
wve are concerned. ' R T Y

te:"*
i ]

¢ e,
* e ..

Claimant Weloh had been ec=ployed in tbe warehouse situatls
in the yard at'the mill site sinoce 1956, or from a timo: .
turee years prior "to Mootana'e adoption of the industrial
Diseave Aot. In addition, “asbestceis”™ was not added as ... . -
¢ oompensable industrial diseass uutil 1965, . . T

Lo . . B "
. . M
. i . EA . . .
. .. R i . . » .’_' - .« .
n * ° - LA et —ie *
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As you explained to me in our telephone oonversation of
November 22, 1967, you d1d not feel we would be in a
position to obtain such authority without this wvritten
report, and 1 am acocordingly rorvardin; it to you at the
tlrlt opportunity.,

X -ny say that it now appears tbat oounnol intends at the
llearing of Noveodber 29, to establish his reocord through
claimant himself, as well as other employess who may be
expeotesd to testify in general terms as to the dust prodleas

at the mill, and most probably at other points around tbe
premises, . . ;

In addition, it appears thbat counsel !as subpoenaed fnsured's -
Safety Engineer, who we would assume, 19 "°l]l aware of the e e
ma jor aspects of our problem, and a good bit of damaging . "
testimony may get into tbo reoord at that tinms,

On the other band however, I do not delieve ocounscl intends

o atteapt at that tizme to odtain reports of the State Board

£ Dealth, and in fact, Mr, Swanberg of the Industrial Acoident
Doard has indicated to me that he may well continue the Hesring,
resetting it in Rolona at a later date to piock up this
1nfortation. A _

In tbla latter regard, I an nowv nonvinced that we have a CERRESY
good argumaont with respect to the privileged charaoter of ' o
State Doard reports, through & provision included in the

Session Laws of 1967 relating to Statse Doard of liealth

records and inrornatlon.

As tpdioated on provioun ocontions howgrer, I ni-ply do not

e fee]l when considering the extent of the problem berse : L

73 'presented, that we o.n afford to antagoniae the Industrial®: BRI

".-" Accident Board ly refusing to be at least somswhat oandid lfbif” -

in asking inforaation available upon which it may maxe a ' .&: '
rea-onablo dcoioinn. o . ‘..",d.u..,_,w,._ oo f}-j"-*f
‘Tue question of re.evency uow of course presents dttt!culty. e
in that {f dust from the =ill is deing exhausted in the B

yard area where the wvarehouge s situste, the contsnt of

the dust at the dry mill may well be considered td_rolato

directly to Mr, Welch's condition. Even our own oxport.

Dr. Oscar Ssnder, would bde foroced to hold to this vlov,

@ wverc he {n faot oxuimd. . T ;}: T
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It is my feeling that ve may attridbute our present situa-
tion primarily to the fact that it appears that no one
hias ever quite roallzed the extent of the prodle= vhioh
existn. Certainly Mr., Loviok, who bas been extremesly
cooperative and helpful, felt that there was not a

¢ contarinntion problem present at,any point other than
at the dry mill itself, and possidly at the loading and
unloading boppers. Nov howvever, we find that dust from
the mill 1tself may from time to time permeate the entire
yard, and of course it may well bde argued, and perhaps
with sose validity due to the {noorrectly placed exhaust, 4
that the entire yard area may sudjeot worxsen to what nlght‘j
be terved to be '1nJurfoul exposure”. Mr. loviok does
inform that f .nd3 are -rov availebdle **hioh will allovw -ov!n‘
the exhnuat. and eorrvctln; thut parttoular problo-. .

-3‘ “

I at;ht point out tbat the Eadlologilt involved, Dr. Littl.,..
did msentiocn his amazement-at the peroentage of: vorkorl -
presenting lung abnormalities at the insured's plant, as
roepared to a problem such as silicosis at a typical mine.
lHlis owvn explanation was that generally in a m=ine, the only
perscns directly exposed are the hard-rock miners then-
selves, and .then only on those occasions whea siliocan .
dio .ide 18 existent in the ore, and be differenti:.tes tbat
BN situstion from our own where the entire area may tro- time:
, to ti-o ‘be- portontcd wi{th 1nJurioul du-t. : o -y:wm ”:

A, e -.- W

-t

I believe 1t should bo furthor poxntod out that we bave . .
''no genuine guidelines to :.s. {8t us in approaching tiis . e
problen., As I understand from .inforaation furnished by

Mr. Lovick, the Libby, Montena Vermioullte- cine and plant
Ray well bc the only one:in the world where an identiocal
situation exists, and .-Ytle .be problem of asbestesis has .
bee: subject.to oonstderzble study, it hans genoerally. - ;-‘
.~ ‘invulved .either -asbestos miners, or persons vorking with:
. asbestos in some ‘Oommercial.form. In our case, we are .. -
concerned’ prilnrily with: Trv-olit-..an extretiely ehort -
.. .fiber asbestos which cannot .be"used for commwroial. purpolo

- :?*f'g . and vhxch aqcordin;ly ha- not fixurod xn provloul ntudlol.

e
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As I lntornod you ln our tolopbon. oonvornatlon. 1t aly bo

‘that 1 ean obtain a favorsble deoision in the instant oulo.a=,

on teohnicalities alone, however it would appéur that it  ~ *
", . - will de pecessary to expoi e the entire situatioo to the .. .-.
iyl - Tudustrial Accident Doard, whose rccords nay well de . !
.+ 7. avollabLle to unioens and tho geperal pudblir. Most ogrgggn)y.i'
,=:".%.: . olaimant's oounsel around'the area’are going to.bLe:wvell. S =
S.2:% ... . awnre of the existencs of:the problem 1f all 1nrornatlon e fL@

@ is pl_nood io evidence,
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Additionally, when oconsidering the most reoest devslop-
pedts, it would appear to me that the Industrianl Acoident
Doard might well {:nore teohnioalities and determine the
ipstant claim to bo ocompensadle, allowving us to test {ts
deocision at the Distriot or Supreme Court level.

At {L, time 1 ocontacoted ocounsel relative tz & possibdle
stay of tbe prooeedings, 1 informed him that we might ds
villing to oonsider some sort of compromise in order to
avoid the expense of prooeeding further. I asked 1f he
hnd a figure of his ovn in mind, and wvas informed that
he did not, and I am nooordin;ly‘nnablo to provide yomu
vith any information to pal:_.lon; oonoornin‘ pc.ntblo

oompromise and lottl.lont.; el TR el : )
- --;.__: R PUEA AR .: ‘v et . ;o_" ~_.f:.;_. .
Sl 32 SO I AR R I \\—a,’ . .,_-
‘-‘.'

We will of course advino-yvi‘ctaall dovclop-cntn ‘asithey..
oorur, and should you vi:h*to~diaonln the matter’ rurthor

personally, 1 would nppr‘ointo.ynur contaoting me by
talephone. In this regard, .1 will de in other tndustrial

aocident HDearings on Monday and Tuesday, Novemder 27 and
25, however arrangements for such disoussion can de made
through my poroonnl ooorotary, Hrl. K}chn, lhould it bde

necessary. . oooflciodnTiEd D
_'-' N '.‘.._’\.:" - s e .

" ee

."-“;I ana at this tina nttr*hlng statcnont luh:ittod Yy.Dr. . :5u¢
i 'Oscar 'Sander in the III~°I<Q5D¢00:'IDG roqnolt ‘that.draft:
'in payment de issued (nd'farvt:d'd :to.this offioe,” 4n crdor

cthat we =ay perro-zlly th&nk:tbo Dootor tor hil uo.iltanoc.-
":‘\-* L-q—‘—l“'-—. A"... . pod K . & .
P . '. . . .- . .
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-:rothrﬂxn; this roport to yvu,_vit wn:py to Hr._Conloy.-g_
T -

.At the 11-. 1 oontaotod yvu x vsrtoon:crring wvith Mr,’ l:rl
"tho oughly reviewsd all phases eof.the case. ' In additien, -

"Byglen- Engineer with the Division. ot Discase- Control.:«:ﬁykffﬂf

',Throu;h tue’ yvnrt Sowvvtr. thg plnnt Lnspnotlona aid rtvoal ) /
1

o . | }p Gre Cp
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November 8%, 1967
7
JKH MAXL 7
{arylaun:i Casualty Company
1415 East Ankey Strect .
Port}and, Oregon _
ATTENTION: Jobn HopiLins R ‘
) " Ret Your Claim Xo 750 c !90 ;
<L Insuredsy - LV, R, Onoo & Co, 7
ST “'(tenelite Diviaiem): . - . .
"1y, Claimantsy “LILAS D, WELCR -: -.~,~:;fzf
- Pelluys n_oo;sgs , S

Near Mr, lopkinss

i will oconfirm eur reount telephone conversation cenoern~

£ ths adove matter, As I infermed You at that time, very
recent developments in tha case seem tu Be tO require that
we Te-assess our own pesition, and as Mr. Bodert Conley, of
American Ad justment Chmpany, was not: avnilablo,}vt ocntaoted .- .
you direot, and {n >3(erdancs with your suggestions, I am ~

Lovick,:0f the insured's: Libbr, MNontr na of!ieol, and we had o

we bad gone over all matertial- provxﬂed by ths Montana State”
Board of lealth,-and .:sd (iscussed the entire situatien with
Mr. Bsnjanin P, Yake, the Bt:te Board's Chief. Induetrial i~

.-., q" r#.,-t,‘-& ’\‘, ’.,.- .--._._.‘-\L \ 7‘ it- : e ~g "_ “. ."5 .:
tnasured by the State Board of. Bonl'h.,tho ori(innl ‘plant ..
inspeontion nonduoted 'in 1956 revea.2d & dust prodl n in tho

’f

Toaet .
T RS
CA'v’ t . " v

. 6ry mill, At that time hovever,  the aubootol contont ot o j:
f tbo dust had not been d&tarninod..ﬁ;..;_ T

- asbestos oontent, and of course the paroentage of suol.fibers
. found to exist in. the.dust in the mill did far exoeed vbltf =,

wvere oonnidor‘d to bo sllav&blo oonoontrnttonn.
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eﬁgi Many reocommendatioDs vere presented by tbhe State Loard,
apd 1t would appear insured gradually attempted to oorrect

the situation., It must howvever furtber be considered that _
11 might appear to0 otbhers that tde aotion taken by insured
to ocorreot the siturtion which was presented, might rot te
the unbiased obeerver, appeir te bavo deen either extremely

orfoztlﬁo, or quiokly perfermed, ) —

State Board records reveal that additional revcommendations
were made 1in 1959, and at that tim: aotual dust samples in
the 4ry 2111 had revealed an asbestos oontent, whieh, while _
not extremely severs, vas, in the words of the Beard repert

*"signifiocant®, . —

o In 1962, dust ramples revealed a high asdestos content, and
the Board's oonoclusiomat that time were that "no progress
."had been made in reduocing dust cecncentrations in the dry
-mill to an ascoeptadle level, and that indeed the dust
oonoentraticns bad deen inorease¢d substantially,...” Further
recoxmendations were made relative to alleviation of the —

problea.,

In 1963, oonocentrations again were detersined to bs well in
excess of "aocceptabdle levels® and at that time ths State

Board recomaended that "oonsideradle effort should be made
inmediately to improve the dsst ocontrol procedures at the .
plant to reduce dustinees to an acoceptable level®,. -~ - .: '

-

A etudy of the informstion furmished by the State Beard
. would therefore mr'te it appear that the asdestos problea
has existed ocertainly sinoe 1956, .ind gersrally with
inoreasing severity. It does however now appear that
preventive measures have at léast coxmenoced “aving effeot,
and acoording ‘o Mr, Loviok, it would seea that consideradle
strides have bdeen kade within th: last oouple of years.. - -

‘Nevertheless, as I informed yon, I would besitate to allow
io evidence the State Board reperts if it is possibdle to =
.. .keep the ) ottt of the hande of ths Industrial Acoident Board,
> A+, and-through i{t, the gensral publioi' - . ..y IEedUL ST LT e

While I have not researched the problem, it has even
ocourred to me that insured's inadility to orrb the problem
-at the Stato HBoard's reoomaendations through the years,
.. might be alleged at least to hsve constituted willful and
... wanton oonduct on {ts part, with whatever compliocations
: tbat particular charge xight carry with 1t,- 1

-
-
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Further, Nr. Loviok, for tbe first time, thought to advise
me of certain studies whicb have been conducted by a local
Radiologist since around 1963 or 1964, whioh apparently
hsavs involved obLtaining snnual x-rays o0f all employees

for study. The infosrmation furnisbhed by Mr, Loviok was to
thio effect that the Radiologist wae convinoed that a good
maay 0f the employees suffered from lung adbnormalities

whioh oould be the result of enoroaohing asdbestosis.

This informetion of course anppeared to me to de of extirese
importance, &nd we made arrsngements to travel. to Whitefish,
Montana imrediately to interview th) Radiologist. The party
fovolved, Dr, William Little, informed me that:his studies
most ocertainly did indioate there to be present a great

deal of lung abnormalities among the iaosured's employees,
far in excess of the percentage ome woiuld find in examining
the ordinpary population, and he ¢did in addition point out
that the .ituation was even more severe, when oconsidering
tbhat he wos in general examining young, bearty male work-

re
men., ~——

Dr. Little stated that we did indeed bave a severe problo-;
and that wve might expect a good many olaims involving
asbestosis, . “ _ :

He did further indicate hrwever that in his viev, the morei . ...
recent steps taken by the insured to alleviate the probdlem .: '
were baving their effeot, in that it appeared to bim frems '
his most recent studies, that a lesser percentage existed :
©f new or priviously non-discovered abnorsalities, as well -
&8s some decrsase in the speed of ‘the progrcss of the dig=-

eas® in those workerr suffering from it throughont the
course .of Lis studieo. .
¥e might point out that spparently the only persons aware ;-  's. .
of the studies are the insured's offioials, and Dr, Little,. . - . -

-Agoin,:as you may well realize, I would much like to avoid ...

having evidence presented by .the opposing party which would:'' ..
reveal the extent and severity of the probles with whiohif o <l ¢

we are concerned. T

-

Claiaent Weloh had been ec=ployed in Lbe warehouse situate
In the yard at'the mill site sinoe 1956, or from a timo. .
turee years prior ‘to Hontana's adoption of the industrial
Disesase Act. In sddition, "asbestceis”™ was not added as .. . -
e compsnsable industrial disease uutil 1965, - S
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As you expleined to me in our telephone oonversation of
November 22, 1967, you did pot feel we would be in a
position to olLtain such authority without this written
report, and 1 am acoordingly forvnrdtn; it to you at the
f£iret opportunity.

X -ay say that it nowv appears that oounsel intends at the
llearing of Novemder 29, to estadlish his record through
claimant himself, as well as other employees who may be
expeoted to testify iD general terme as to the dust proldtlem

at the mill, and most probably at other points around tbo
premises. . %

In addition, 1t'nppoari that oounsel !as sudpoenaed insured's S

Safety Engineer, who we would assume, 18 =11 avare of the

aajor aspects of our probles, and m good bit of dasaging . ¢ .

testizony may get into the record at that time,

On the other bhand however, I do not delieve occunscl intends
o atteapt at that time to obdtain reports of the State Board -
f Dealth, and in fact, Mr, Swandberg of the Industrial Acoident
Doard has indiocated to me that he may well continue the Hearing,
. resetting it in Rolona at a later dato to piok up this
lntortation. _

In thin latter regard, I a3 now nonvinced that we hava a
good argumont with respect to the privileged charaoter of
State Doard reports, through a provision included in the
Session Laws of 1967 relating to Stata Doard of llealth
records and 1ntornatton.

As tndioated on provioun ocoalions howgrer, 1 ui-ply éo not
e feeol when considering the extent of the problem here e
7+~ 'presented, that we oc.n afford to antagoniae the Inductrial®:

", Aocident board ly refusing to be at least somewhat oandid -’

LT
.

‘TLe Qquestion of relevanoy nowv of course prononto dltticulty;bf
in that 1f dust from the =il]l is being exhausted in the

yard area where the warehoute is situste, the content of -

the dust at the dry mill may well be oconsidered to relate
directly to Mr. wWeloh's condition., Even our own .xp.rt, ¢

Dr. Oscar Sander, would be foroed to hold to this vtov,

@ vere he in faot exuinod. . . -
: ¢ . ‘/ ' . . .o . .'. \'...'"..:-.'"‘:-‘.V

in making ‘inforaation available upon wiich it n.y maxe . a';h#jfn'*
raalonablo dooioton. o . T e ,.,_". AL

« Se
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. ipvulved either "asbestos miners, or persons vorking with.. '!7 %
.- asbestos in some -commercisl form. In our case, we are . Ao .

.. .fiber asbestos which cannot.be used for commerocial. purposea, .’
"and yp{gbAQQFQrdig;ly_n;;;pqp%f}gureq in previous studies.

-7-

It is my fesling that ve may attribute our present situa-

tion primarily to the fact that it appears that bo one

Las ever quite realized the extent of the prodlex vhioh
exiotn., Certainly Mr, Loviok, who has been extremsly
cooperative and helpful, felt that there wvas Dot a
contaszinntion problem preeent at,any point other than

at the dry mill 1itself, and poseidly at the loading and
uoloading bhoppers. Nov howvever, we find that dust from

tbe mill 1teelf may from time to time permeate the entire
yard, and of course it may well bde argued, and perhaps

with sose validity due to the incorrectly placed exhaust, -
that the entire yard area may subdjeot! worxmeno to what -1;bt‘~i
be teroed to be “injurfous exposure”. Mr. loviok does K
inforas that f .ndJ are-rtov avajileble ‘*hioh will allow moving .
the exhaust, and correcting that partioular problen, e
I might point out that the Eadiologist involved, Dr., Liltle, ..
did mention his amazement - at the percentage of wvorkers '
presenting lung abnormalities at tbe insured's plant, as
coepared to a problem such as siliocosis at a typical mine,
lite ovn explanation was that generally in a mine, the only
perscns direotly exposed are the hard-rock miners then-
selves, and .then only on those oocasions when siliocan

dio 1de 1is existent in the ore, and be differenti:.tes that

situation from our own wbare the entire area may from time: .
to time be permeated wvith fnjurious dust., °~ T riee TN
I believe it should Si'tgriﬁ;fffbiﬁtod out that we bave . ‘iﬁ?

no genuine guidelines to :s. {st us in approaching tlia .
problem. As I understand from information furnished by
Mr, Lovick, the Libdy, Montena Vermioulite oine and plant
may well be tlie only one‘in the world where an identiocal
sitvation exists,-and .Yile .be problem of asbestosis has .
bee: subjeoct.to considerzble stuldy, -1t has gepmerally. "= .-

concerned primarily'with -Tremolite, an extrenely short. . .3

As X-lnroruéd §oh iﬁ 6u}ﬂtilo§hono.oonveraatloﬁ. ft'ﬁny.ﬁiﬂ?f

-
-

‘that I ecan obtain a fovorable deoision in the instant oase - ;-

on teohnicalities alons, however it would appéanr that {t

will bde necessary to expo:e the entire situation to the . . -:
T.dustrial Accident Doard,.whose rccords nay well be = - .%
savoilabLle to unions and .the genmeral publin. Most oertainly. .-
clajmant's ocounsel around the area are going 10.bLe:well. ~(i=:- -
avare of the existence of:the problem if all tnformatlion ' &
is placed in evidenoce. . , oo s
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Additionally, when oconsidering the most reoent develop-
pents, it would appear to me that the Industrial Aococidesnt
Doard might well i:nore teobniocalities and determine the
instant olaim to be compensadle, allowing us to test its
decision at the Distriot or Supreme Court level,

At JL. time I contaoted ocounssl relative ;5 a possibdle
stay of the proosedings, 1 informed him that we might bde
wvilling to oconsider some sort of ooxpromzise in order to
avoid the expense of prooceeding further. I asked if he
hnd a figure of his owvn in mipd, and was informed that
he did not, and I am nooordln;ly‘nnnblo to provide yonu
with any information to pass .lon; oonoornin‘ possibdle
oompromise and sottlolont.;_:.u._;;hu.,.u sl a s

-2k LRI = Tevtis
’l I._ .'-— Ha ') e e

We will or course advino yon‘ot,nll dovclopaontu ‘as” thoy
oornuar, and ghould you viuh*to'diaontl the matter further °
personally, I would npprtoilto,ybur contaoting me by -
talephone. In this regard, 1 will be {n other 1nduatr1.1

aocident Dearings on Monday and Tuesday, Novemder 27 and

25, however arrangements for suoh disoussion ocan de aade
through my personal .oorotary, Hrl..xlohn, chould it de

necessary. . LT e e :;:«~-~ B
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1 am at this time- nttr~h1ng utntonont nubnittod Yy.Dr. . .'u;'
" Oscar 'sander in the. s\ a’0f. QSO«OO,':nd roqnoot ‘that draft:
'in payment be tssued nnd‘fnrvtrdod to - this offfce," 4n ordor
o that vo :ay porro-zlly th&nk‘thl Dootor tor bil nallutnno..-

-¢
rl“\-;, g L;E—’_ _-'».. ,I prd [ g-
. . N E . .« .

. sn./nx B : S
Do .-. : R . :3. w3 -.:-4.:':
Enolocuroal Dr. Sgndor'l ROpbrt g O . R
: Dr. Sander'a. ‘Ste ‘1on:;_ Tl <
- -,: - ) _ RS ~
G"CC!_ Hr. Robort Conloy .hf-‘ﬁ
-+-« .. American Adjustoent Conp;ny "55'3
S Great Falls, Montana 59401 - R R
a_ﬁ'---:(thh Enolosures as Listed Aboro) -“*fﬁ-isd SR
, {;. ‘:=I » .;‘rour: "‘11. '” p 1 c 3‘-0‘6160 .._ RN E ': ‘.:_: "'. I:“.“ “'.:.o"z_.\._ . -‘.;'..t '-' ~-';,A .
TR e R e : "‘ﬁ" AN I S R S
:\" ' ‘ . 3 7 "a hd :;“:l;', ":._.: .j' ! ':. ‘-;



