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) ') '~ m;ulh ol murvuillunce program e .1‘=.q\'lh'¢d for all
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me‘;Y'-‘;'B expased to VCM in cxcess of the action level 4 0,5 ppm.
R L . T, ) ©
29 G,F.R, §1910.93 q (k), 1
(8) F’inally, in addition to certain record-'keepi'ng require-

. PO . ‘ .
ments, all entrances, work.areas, and containers related to VCM

or PVC manufacture and PVC fabrication are required to be labelled

with the W;rning legend:. ™ Cancer-Suspect Agent”". 29 C,F,R, §1910.94(1),
- ‘v,
PETITIONERS' CONTENTIONS

{a) i
Petitioner's initial claim i{s that the available scientific and

medical evidence does not establish that the ] ppm exposure lovel .

adopted: by the Secretary is required by health or safety consideration.s. st
They claim that no proof exists in the record to justily such a low
standard, since all of the medical witnesses teatified that no one can

szy whether exposure to VCM at low levels was safe or unsafe.

Further, they point to studies of employee health by Dow Chemical over a

number of years which concluded that exposure to VCM below 200 ppm

did not lead to any adverse effect.

- .

We find, however, that the evidence is quite sufficient to
' wumrrant the Secretary's choice. First, it must be remembered that we
are dealing here with human lives, and the record reveals that 1l manu:

facturing plant workers and two fah:iication plant workers have already

-—— e -

died from the effects of this potert chemical. Moreover, the animal
exposure study, sponsorcd by MC!', the industry's own trade association,
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e cmﬂd \d’ahhty ‘i; aafq\lpvel o! expogure 16, VOCM, nbr :P: prelciacu LN
: n.\h. . s Ay e U RS .
. "-l « £, N gy e . q- “!1- .
b "m-chnnum bf u}ncp ;lt prqddccn cancer- yet exp,crt nf;ar ’equr‘t‘/ N
\ : 'L 4. LT T N . IR | 7
,w’ .\-0\ RN TR T ST e B ‘
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'.'.-‘ '," v _u.: ,, R RPN ,
. “‘t" .,tht lawea, zrmtobtab,w }evol. ,Indem:i u one; wstnqn, Dr. K;aybm '
. '.A." L, e : . . ‘.‘ A '.' “"'\“h“ L
". 5 \ of tha,Na}ﬁonpb‘Canc\,r Inatuute..teuiﬂudl ‘f- ‘, J-A ‘_ u“,if i ‘,f.s "
L TR R TR e : ¢ * EETN FREEN
S Y (, 1o Certainly, therq. fe little rm.rgln for uaiety" S
A f;" .'v,.» l& g responsa-can be expccted at a level below .;.':" . L
‘ :’t. ”;,{, 3 450, «party per millfon which ia truth is now oaly - j,}'\;" 1‘3:‘ o
%oy ":;'_W' o 8 fifty-fold safety fictor in terms of the proposed ‘-‘.",’5 R A
Y LM ‘atqhda!'d. Acgording to toxjeological principles, |, .
R ! \}a were this compound a non-carcimogen, then ta. Tl i
w e : ,Qetab ish a tolerance oy safe Jevel, there would - T ¥
g A : Mvg to be a 100 to 1 margin of safety in terms .
Fovde s viol a - -effect lavel, and from the experimental :
1t LA ; \ -n I‘
PR e “\, datp on :ﬁe animals we don't even know what the tad
TS ¥ ne. elfpct level is.. Obviously, this wopld puf the ’
¥ . f lllawahle le\'el at a amall fraction of a fven « . ¥
g LT
G uhndugd 3= of the given atandard. T

PR ¢ L, -
An (u 1 uarr!ai Unlon Dqgartment AFL- C'IO ~y. Hodguon,
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R nu[ T8, tha ultxmate‘facn here in dupute are 'on the‘ f':ox'xt‘lc:rlv of -
ol uientlﬂc }mowlodge". and, though tha factual hnger fm}nt;. it doel e
y . ;! {‘ 3 ’
. not conr-lnde. . Under the cnmmand o! OSHA, “it remql.n- the duty ot‘ thc
R oo ‘-<‘ - F t .r".

.
o .~bﬁcrrury 3.6 uct to protact the wnrkingman. and to acc ev:n in c!rcum

3 y -mncu Hnra existing methodology or reuuph is deﬂcient. , The
c.'.,_"' qerrotary. in extrapolating the MCA l;udy a finding Irom muuu to nut .
L": }.aa choun io reduqe t.hc parmtuible level to the loweut dcioctable one,
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i 'ra{lmg in t.hu content:on, petitioners strong ly urge that
) I

-
P .o
. '

the Secretary breached his statutory mandate to insure that the
/3

atandard Belectcd iu a "feasible" one,— Relying on the so-called

Bnrll Report,l—i pehtionera claim that VCM and PVC manufacturers

will naver_be able to reduce levels of expogure to 1 ppm through

¢:ngima(°.'1:'h:lg1 means. They point to the conclusion reached by the
Snell Report that:

‘Thb' costs of compliance increase rapidly with
* . decreasingy VCM target levels and represent
significant enginecring unccrtainty or infeasibility
} beyond 10 ppm ceiling and 2.5 ppm TWA for the
VCM industry and 15-25 ppm ceiling and 10-13
ppm TWA for the PVC industry.

According to the report, "[bjased on the industry surveys and Snell's

independan-t assessments of the state-of-the-art of the technology,”

the standard price of VCM would only rise from 7,41¢.1b. at present

to 7.69¢/1b, at a target level of 2-5 ppm TWA, but would supposedly
soar to'i?.; 71¢/1b, at the "no-detectable' level.
- In hla statement of reasons in support of the standard,’ the
Allhtant Secretary acknowledged the industry contenticn and the Snell
conclusion about the infeasibility of the | ppm level, but noted that:
“Labor union spokesmen and the Health Research Group, Inc,, however,
have suggested that such a level is attainable," The Assistant Secretary

1

went on to say:
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S o “' Sinee there js no actual evidepce that Any ..

) ) A". Cof the VG or PVC manufacturers have already .

t - ‘e ;.tuincd 2 | ppm level or ip fact lnstituted all avail- ,

s ' ‘ .able ‘engineering and work practice controls, any

o esttmate ap to the lowest feasible level attainable i,

o . '.‘:'-" must neceasarily involve subjective judgment.

. Likawise, the projections of industry, labor, and .

"‘ athers concerning feasibility are esaentially

; . g¢onjectural, Indeed, as Fireatone has suggested,

3 <% it 18 not possible ,to accurately predict the degree

+ '.of improvement to be obtained from cngineering

<, changes until such changes are actually irmplemented,

‘We agrec that the PVC and VC establieshments

‘ " will not be able to attain a 1 ppm TWA level for all
o 2+ 't Joh classifications in the near future, We do believe,’ “
- e, " however, that they will, in time, be able to attain
- "~ levels of | ppm TWA for most job clagsifications
Lo . mwost of the time, It ig apparent that reaching such .
i ) "' levels may require some new technology and work = ° e
PR " practices,” It may alao be necessary to utilize
P . ) " tochnology presently used in other industries. In ..
5 . * any ovent the VC and PVC industries have already '
. * . made great strides in reducing exposure levels,
v _ {6ee testimony of Dow Chemical Co., TR 973),
:",i . For example, B. F. Goodrich testified (TR 1120)
ot that it has reduce average cxposure levels in
boe ‘peveral PVC plants from 35.40 ppm early this year
. . to 12-13 ppm at the time of the hcaring, We are
v confident that industry will continue to do so,
z [39 Fed. Reg. at 35892,]
i ,
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’ S 1Wc urmot agr;ae wiﬂ) petmoncn that the atandard iu no .

' ' . n' ""“. ,‘ [

r
clurly impoulble o{ att&lnment.. 1! appears tha.t they simply need more

. PAPRTETIRL
l'alth in thch‘ own te.chnologicnl potentialities, since the' record revcals
1.

,1!

ehag, d..pitg aimuar pred:ctiona of impoanbllity regardmg the

emergcncy 50 ppm utandard vagt improvements were made in'a ma.tte- ‘

‘of weekl, a.nd a variety of useful engineering ‘and work ptactice controls
have yet to te mshtutcd In the area of safety, we wish to emphasize,
the Secr:tary il not restrfcted by the status quo He may raise

ltandards "which require imprbvements in existing technologies or

which feq\’x’i‘re"li:he'development of new technology, and he is not limited

to -ins\;i;mé. atandards based solely on devices already fully developed.

1

CI Chr!llct Corg. v. Dept of Transportation, 472 F. 2d 659, 673

(60\ Clr. l972); Natural Resources Defense Counell, Inc. v. E.P.A..

A .-159 r. u 190, 401 (Sth Cir. 1§71},

“4 -~ 7There ls much testimony in the record, especially in the

" 8néll Report, indicating that VCM concentration can be easily pinpointed

'nnd largely corrected. For example, many of the companies gngageci in

PVC manufacture still perform the cleaning of bateh reactors by openizg

~ the vessel and having the worker physically enter it. In chipping off

t'h‘e aceration from the walls of the vessel, the worker is thus exposec

. to 1 high concentration of VCM. Yet other, less hazardous methods are
cu.rl-'e.ntly available and in use, in which the vessels are cleaned by
'l'lna';hit'\ary, emulsions or simply water under high pressure. Other

movrces of exposure are encountered in filling ‘mnk cars, measuring,
;

testing and repajring pipe joints or other coz'mcctionl. The Snell Report

indicates that much of this may be alleviated.
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' He ‘IP;B 'manda)e Lha; the induutry use such technology to tha extent

Taw 1 A

" "

[ 4

s  feasible, but rnore lmporﬁntly. he requires Lbat. in addition, respiratory

. . . Al

protecuor\ be used if engmeenng mMmeans cannot brmg the VCM level

down to the pefmhiible Himit, ’

" To be sure, respirators have their drawbacks. Theso problems
wore detailed at the hearings and recognized by the Assistant Secretary.
Solf-congu‘.ined and air-hose type breathing equipment is bulky, expensive,
and infeasible for full-time use, as well as potentially hazardqus in

terms of tripping, restricted mobility, and over-exhaustion of workers,

_ But the fact remains that they effectively eliminate exposure to VCM;' "

and they are already being uveed by some PVC companies in the cloanipé
. process and at other points n production witk joad success.

Like the .lndun!ry'l claima about the impossibility of achieving
éomplhnce through technological means, petiticners' claims of dire
consaquences from the requirement of respiraiory protection are

. exagierated. It does not appear that full-time use of respirators is
r;eccsaary, and the Snell Report points this oue, Funhermore.. lightwei ght,
' inexpensive cartriﬂge or canniatér,-type respirators, which can effectively

filter out VCM at low levels, are now available and acceptable, 6ontrary
to petitioners' assertions, the Snell Report indicates that a variety of
respirators are reasonably available,
Cq
We find that the Sccretary's directions are clear, definite,

and certain and that they are also entirely fearible, since the goal of

: the lowest detectable level can definitely be attained through the

. : -19-
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combination of technological means and respiratars.

)

Our conelusinrn

in this regard is buttressed by the fact that only some 6,500 of the
workers cq:":-.x'ixg under the standard --. thase in *%e VCM and PVC

manufacturi=g field ~- zre potentially exposed to high or constar:

VCM congemitations, and omly a amall percentage of them are actual’y
subjest to excessive concentratioma of the chemicz! during manufactuss,

The remainizg hundreds o£ thousands of workers are in' the fabrication

-

field whera =xposure is already eo low that some nf the petitioners

claim: that the fabricators should nat even ba under the standdrd;

, thess, of coursa, have been included because of -“eir work with PV~
reein which in final form contains residual amoun:s of VCM, and thae
racord shows that twa deaths have in fact occurre2 among i‘abrica!on.

in the future,

. N Ir. the monitoring under the standzrd indirz-=»

that tha VCILI level among fabricators is sufficiently low and hat H=

. sporadic, ucpredictable cxposure of these workers :a vesidual “CM -

m
$

K8 been controilsd, the fabricators might well be exciuded or incigded =

. g a separate, less rigorous standard. Certainly if PVC prnduc'ers werz

able to eliminate all residual VOM frora the resis Lefore it is delivered

1 i to *he fabrici:or. there would seem to be po reacrn for their ineltiol-n,

Bet this wou.? be for the Secretary to decide on i-propriate applicatiza

or on his o=z :motion. and, 23 the record presens. stands, their

inclusicn is .r=zly justifiad,

.

In apny vvent, compuance 3 umo-phuses aad,

find that they cannot ccmoly for ceasnus heyand o0 cantral, O8HA

permits the w=endment of stacaarse,. See 9 1300,

HAEIMYIGNA)

Upen apphicescn and <officient =raol «t .uch 4 .i* 'atian, we fee} ceor. 1

-20.
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f. that ﬂle.botitmnén would obtam rahcf at the hands of the Secretary. v
This is eapccia!ly true of the "cancer suspect agent' labellmg l 1
requirelmcnts which petitioners urge are beyond statutory contemnplation, s

) We thin‘; .that tha Secretary is simply "fighting fire wlth fire" and using

the labels to bring the danger of vinyl chloride Iorcxbly to the attention ‘.

of the workeru. Cf. Synthetic Organic Chemical Mfrs, Assn. v.

«  Brenman, 503 F. 2d 155 (34 Cir, 1974), They deserve no less

treatment, We have also considered the other arguments of the

, : petitioners and find them untenable.
v. ! N

x, ¥ . - It i our conclusion that the challenged aspects of the

Becrotary's vinyl chloride standard are supported by substantial

-
»
B - ——— & -~

’.J ¥ evidence in the record and that the petitions for review must be denied,
. Taking into aceount the delay occasioned by these petitions, we think :
1 L] ' o
' Y that a reasonable "lead time' is appropriate and therefore order that .

\ the Secretary's regulations, rather than being effective January 1, 1975,
{ “ '
/‘ shall become effective sixty days after the date of this order and that
" -

" the time requirement as to respiratory protection contained in 29 C.F.R.
— - . i,

§1910. 93q(g)1) is re-scheduled accordingly.
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{1 - Time Wcigﬁted Avcrage (TWA) reprencntd a worker's c-‘";-whnv“
exposurc to a toxic substance during a 9-hour e=.{1,
_I_Z_ - Petitioners' application for stay of the January lst deadline
was granted pending our dispoaition of the matter.
{3 - 29 U.S.C. § 655(b) (5) provides in part:
% . 4 The Secratary **#* shall set the standard which .
+ - most adequatcly assures, to the extent fe;asibla. + :
.., on the basis of the best available evidence, that -
. no employece will suffer material impairment of -
" health or functional capacity **%. by

/4 - This report, "Economic Impact Studies of the Effects of Proposed
OSHA Standards for Vinyl Chloride," was prepared in September of

1974 by Foster D. Snell, Inc., an independent coasultant, at the request

of the Secretary of Labor and estimates the cost to the industry of .

complying with various exposurc levels between 30 ppm and 0-1 ppm. .
Plant and industry visits were the principal means of information Y :’
gathering.
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