STATE OF CALIFORNIA ) .
COUNTY OF MENDOCING 5 - MARe TAPPE Ph.D.

I, Marc A. Lappe, being first duly sworn according to law, depose
and state as follows:

1. 1 am presently Professor of Health Palicy and Ethics at the
University of [linois, College of Medicine, and beginning in September of
1994, 1 will scrve as the Director for the Center for Ethics and Toxic
Substances. Attuched hereto as Exhibit A is a true and complete copy of my
Curriculum Vitae. |

2, I have reviewed summaries of the depositions of Jack H.
Wolfsie, Walter D. Harris, Benton R. Leach, J. Dexter Forbes, William
Emerson Fletcher, M.D.. Richard Kogler, Lavern Landry, and Joseph P.
Variuni tuken in the case of Burnheimer v, Uniroyal Chemical Company,
Incorporiated (Lake Cty. Common Pleas Ct No. 91CV001653), as well as
Uniroyal's answers to interrogatories in that action.

3. From my review of the above deseribed material, I have
found the following information of particular significance in forming my
opinions in this matter:

a. Harry Burnheimer began to work for the U.S. Rubber

Company, now known as Uniroyal, in 1949. He worked io the

Painesville, Ohio plant, which converted the monomer, vinyl

chloride, into a polymer, polyvinyl chloride. Mr. Burnheimer was

an instrument repairman, and as such he repaired the equipment
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~ used to create polyvinyl chioride monomer. It was known in the

mid 1960's that workers performing such activities were routinely
exposed to high levels of vinyl chloride and could develop health
problems as a result. His opportunity for exposure lasted from
1949 until 1974, when Uniroyal ceased to use vinyl chloride at
that facility. In 1990, Mr. Burnheimer was diagnosed with
angiosarcoms of the liver, 8 tumor causally linked to wvinyl
chloride. He died shortly thereafier.

b. Prior to 1974, Uniroyal never adequately monitored its
employees exposure to vinyl chloride. The few samples which
were taken in late 1972, 1973, and 1974 were insufficient to
constitute a monitoring program to protect worker health. The
company monitored airborne vinyl chioride concentrations only for
explosion detection purposes. Explosion detection levels of the
monomer are somewhere herween sixty and two hundred and fifry
thousand parts per million (60,000 - 250,000 ppm).

¢. The engineering controls which were in place at the Painesvilie
plant to minimize emission of airborme vinyl chloride were
directed toward economical value, that is, they were princ.ipally an
economic incentive to recapture the monomer. No protective
breathing devices were required to be worn by workers who were
potentially exposed to vinyl chloride. The only protective clothing
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__required of Uniroyal workers was hard hats, safety glasses, and
gloves. '
d. Uniroyal's knowledge of the toxic effects of vinyl chloride
commenced in 1964, when Dr. Wolfsie became the Corporate
Medical Director for Uniroyal's predecessor, US. Rubber
Company. Dr. Wolfsic had an extensive library on vinyl chioride
before joining the company, and thereafter he built an even larger
reference library. He subscribed to scientific journals and joined
organizations such as the American Academy of Chemical
Taxicology. That same year, Walter Harris became Uniroyal's
Corporate Industrial Toxicologist. He also collected literature
regarding toxicology matters, which was sent to the library along
with the information Dr. Wolfsie gathered. |
c. Dr. Wolfsie professes 10 have limited memory regarding the
contents of his library, but it is known that world literature existed
as early as the late 1940's referencing the toxic effects of exposure

' to vinyl chloride and/or polyvinyl chloride. According to the
sworn testimony of Walter Harris, Uniroyal's library contained a
1954 Chemical Safety Data Sheet (CSDS) for vinyl chloride, which
provided that “the presently accepted upper limit of safety as a
health hazard is S00 ppm." Although Dr. Harris was aware of

that threshold limit value, Uniroyal did not undertake to engage .
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_ in monitoring of vinyl chloride exposure levels of its employees
at the Painesville plant to assure that this level was not exceeded.
f In Fcbruary, 1969, the University of Michigan relcased a study
tiled “Epidemiological Investigation of the Polyvinyl Chlaride
Industry in Reference to Occupational Acroosteolysis.”
Acroosteolysis was known at least as early as 1961 to be caused
by vinyl chloride exposure. It is typically characterized by
degeneration of the bones in the distal portion of the fingers.
Uniroyal participated in the 1969 University of Michigan study,
and both Wolfsie and Harris were aware of it. As a result of the
Acroosteolysis threat, Uniroyal began to routinely x-ray the hands
of its workers at the Pauinesville PVC plant, to screen them for the
g The University of Michigun report states "To assure that
ammospheric concentrations are below this level,” meaning S00
ppm, "air analysis instruments of adequate sensitivity should be
used. The flammable vapor detectors at most of the plants gives
a positive reading only down to 400 to 800 parts per million of
vinyl chloride. A more sensitive instrument of this type is
commercially available that reads to a tenth of these levels. Also,
a poriable chromatograph has recently become commercially
available which has even greater sensitivity." Uniroyal did not
4
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A

__ obtain such an instrument, and took no action to alter its protocol
to reduce the risk of harm to its employees.
h. On May 22, 1970, an Italian research team headed by Dr. P.L.
Viola, releused & study which revealed that tumors had developed
in rats exposed to vinyl chloride. This study was formally reported
in the medical literature in 1971, but Dr. Harris was aware of
Viola's study even before that date. In response thereto, Dr.
Harris wrote to Benton Leach, I feel that it is probably necessary
for the industry to run a dosage series to determine whether levels
in the range of practical working conditions have any effect... Thus
one cannot say from present data that there will be no response
at 1,000 or 100 parts per million™ Despite this information,
however, there was no immediate change in the protocol within
the Painesville plant with respect to monitoring air levels or
requiring protective clothing,
i. In 1971, the American College of Government and Industrial
Hygienists suggested “a time-weighted average threshold limit value
of 200 parts per million... to prevent adverse systemic effects from
long-continued daily exposure.” Uniroyal did not adopt this
standard or take any action to reduce its employees' exposure.
jo 1o 1971, Benton Leach became the Factory Manager of the
Painesville Uniroyal plant, Leach and Harris both received the
5
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experience,

-1972 Mamufacturing Chemists Associatiorll (MCA) Chemical Safety
Data Sheet (CSDS), which states that "[tlhe primary hazard of
vinyl chloride is associated with excessive respiratory exposure.
Exposure to high levels may produce liver injury.” Prior to
reading the 1972 CSDS, both Leach and Harris were aware that
chlorinated chemicals, such & vinyl chloride, could produce lLiver
damage, and in fact Harris admits that it was well known at the
time.

k On November 14, 1972, Harris drafted a confidential corpany
memo regarding 3 meeting of the Technical Task Groups which
he had attended that day. Therein, he wrote, "The work in
Europe indicates that we have a problem which cannot be
ignored" He was referring to the studies of another Italian
scientist, Dr. Cesan Maltoni, who found vinyl chloride toxicity at
levels as low as 250 ppm.

4, Based upon my review of the above described material, my
training, and education, I have formed opinions regarding the

matters at issue in this case.

s. It is my opinion that Harry Burnheimer died as & result of

his occupational exposure to vinyl chloride.

6. It is my opinion that in causing its unprotected employees

to be chronically exposed to vinyl chloride at unmonitored levels, Uniroyal

6
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expomiit;employeestoariskmﬁdenﬂygrwthatserioushumtoonaor
more of its employees was substantially certain to fesult. This is particularly
truc for workers whose job description maximized the potential for
overexposure to the monomer, such a Harry Burnheimer.

7. It is my opinion that Uniroyal was aware that its conduct
was substantially certain to result in serious harm to its employees, in light of
the fact that Uniroyal was aware of the known serious toxic effects of vinyl
chioride, including degeneration of bone structure, yet took no action
whatsoever to reduce the ievel of exposure of its employces who would be
conlinuously over-exposed for periods spanning decades. Despite a
recommended exposure level of not more than 500 parts per million, Uniroyal
monitored its plant only for airborne concentrations of 60,000 parts per million,
Uniroyal continued to fail to take any action to protect its employees from
harm, even after learning that vinyl chloride had known oncological effects.
In fact, Uniroyal continued to fail to take any preventive measures whatsoever
until forced to do so by the Occupational Safety and Health Administration of
the United States Government.

8. It is my opinion that if Uniroyal had utilized available
precsutionary measures to protect its employees from the known serious toxic
effects of vinyl chloride, it is more likely than not that Ha.rry Burnheimer
would not have contracted angiosarcoma of the liver, and would not have died.

9. The contents of this Affidavit are based on my personal
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knowledge as to which I am competent to testify. .
FURTHER AFFIANT SAYETH NAUGHT.

Pl B

+h
Sworn to before me and subscribed in my presence this "= 12* day
of P’N\—os\— L 1994 .
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CURRICULUM VITAE
July 1994 '
NAME: Marc Alan Lappé
ADDRESS: 47910 Signal Port Road, Gualala, CA 95445
DATE OF BIRTH: January 14, 1943
PLACE OF BIRTH: Irvington, New Jersey
PHONE: (707) 884-1846
SOC: SEC: NUMBER: 140-34-7851
EDUCATION
B.A. Biology Wesieyan University 1964
Ph.D. Experimental University of Pennsylvania. 1968 -
Pathology e
N
HONORS AND AWARDS: S
: =
1960-1964 Wamer-Chilcott Scholar.
1964-1966 NIH Traines.
1968-1570 Annz Fuller Fund Fellow.
1968-1970 : Honorary Postdoctoral Fellow University of California.
1975-Present Member, Bioethics Advisory Committee, National Foundation , March of Dimes
1979-Present Fellow, Hastings Institute of Society, Ethics and Life Sciences
1980-Present Invited Member, New York Academy of Sciences.
1981-1985 Suswiined Development Award, National Science Foundation.
1983-Present Board of Directors, Committee for Genetic Responsibility.
1988-1991 Board of Directors, Health & Medicine Policy Group, Chicago.
GRANTS
1972-1975 Principal Investigator, “Ethical Issues of Genetic .
Knowledge" National Institutes of Health
1986 GTE Lecture Senes Grant .
1989 March of Dimes Grant, “Parental Exposure to Toxic Substances and Birth
Outcomes*
1991-1992 Principal Investigator, “Justice and the Human Genome”

U.S. Department of Energy



EDUCATTONAL POSTTIONS

1966
1965-1967
1968-1969
1968
1969-1970Q,
1980-198!

1969-1970
1971-1974

1971-1976

1972-19'}5
1975

1976-1978
1978-1979
1979-1981

1981-1985

1982-1983
1985-1986
1986-1988

1988-Present

1990-Present
1988- 1994 ©

1991-1994
1993-1994

1994-Present

Graduate Supervisor of Pre-college Training, The Jackson
Laboratory

Teacher, Free University at University of Pennsylvania.
Teacher, Free University at Berkeley.

Lecturer, University of California, Berksley.

Staff Instructor, University of California Extension,
Berkeley.

Consultant in Biology 1o Worth Publishers, New York.
Adjunct Assistant Professor, State University of New York.
at Purchase.

Associate for the Biological Sciences, Institute of Society,
Ethics and the Life Sciences, Hastings-on-the Hudson,

New York.

Principal Investgator, NIH Grant to study Social and

Legal Aspects of Human Genetic Research.

Guest Instructor, Sarah Lawrence College Program in Human
Generics.

Chief, Office of Health, Law and Values, Department of
Health, California.

Chief, Office of Planning and Evaluation, Department of
Health Services, California.

. Chief and Staff Toxicologist, Hazard Evaluation System

and information Service Department of Health Services

and Department of Industrial Relations.

Adjunct Associate Professor of Health Policy, University

of California, Berkeley.

Special Consultant, Department of Consumer Affairs.

Sciences Editor, Callaghan & Co., Toxic Monograph Series.
Director, Humanistic Studies Program, Professor, University
of Illinois, at Chicago, Affiliate College of Pharmacy
Appointed Member: Appeals Board of the Love Canal Medical
Fund.

Consultant to Medical Devices and Radiation Panel, FDA
Professor of Health Policy & Ethics, Univ. of Ilinois,

College of Medicine.

National Consuitant: The Human Genome Project and Women
Visiting Scholar, University of Washington

Director, Center for Ethics and Toxic Substances

® Adjunct Prdfessor 1994-1995
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HOUSE AND SENATE TESTIMONY (Washington, D.C.)

1977 September 7 Testimony before House Subcommittee on: Science and Technology,

November 2
1982 November |8
1985 December IR
1988 November 22
1991 June 11
1992 June 4
ORGANIZATIONS

Recombinant DNA Research and Public Health.

Testimony on Freedom and Responsibility in Science before Senate
Commerce Committee .

Testimony (submitted by invitation) to House Subcommittee on Science
and Technology on Ethics of Developing Treatment for Human Genetic
Disease.

Testimony on Biotechnology and Government Policy, Subcommines on
Oversight & Investigations, Senate Commerce and Energy Committee,

Testimony on Disclosure and Informed Consent, before the Panel on
Medical Devices, Food and Drug Administration. )

Testimony on adequacy of safety testing of injectable silicone,

Human Resources & Interpovernmental Relations Subcommirtee of

the Committee on Government Operations, House of

Representations

Tesimony on health policy issues surrounding the development
of dental prosthetic devices, Human Resources &
Intergovernmental Relations Subcommittee of the Committee on
Govemnment Operations, House of Representations

American Association for the Advancement of Science
American Public Health Association

American Chemical Society

Hastings Center
National Environmenta! Health Association

New York Academy of Science

Scientific Advisory Committes to Mothers and Others
Society of Environmental Toxicology and Chemistry

Editorial Board, International Journal of Qccupational Medicine and Toxicology
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10.

12.

FUBLICATIONS

Lappé, M.A. "Evidence for the antigenicity of papillomas arising on isografts of initiated
skin,” Proc. Am. Assoc, Cancer Res. 7:40, 1966 (abstract).

Lappé, M.A. "Immune elimination of pre-malignant papillomas in isografts of initiated
skin,” Proc. Am. Assoc. Cancer Res. (9:39, 1968, (abstract of paper presented at Sth
annual meetng at AACR).

Lappé, M.A. ‘"Evidence for the antigenicity of papillomas induced by
3-methylcholanthrene.” ], Nat. Cancer Inst. 40:823-840, 1968.

Lappé, M.A. "The role of immunologic surveillance during skin carcino-genesis in the
mouse,” Ph.D. Dissertation, University of Pennsylvania, Philadelphia. (LC card. no.
Mic. 69-15, 079). Ann Arbor, Michigan, University Microfilms, Inc., p. 84, 1968.

Lappé, M.A_, Graff, R.J. and Snell, G.D. "I‘hcunpomnccoftzrgetsxzemdesu'ucnon
of shngﬁftsmmwakmcompanbmw, Transplantation 7:372-377, 1969.

Graft, R.J., Lappé, M.A. and Snell, G.D. "The influence of the gonads and the adrenal

. glands on the immune response to skin grafts,” Transpiantation 7:105-111, 1965.

Lappé, M.A. "Tumor specific antigens: Possible origin in premalignant lesions,” Nature
223:82-84, 1969. :

Lappé M.A. and Prehn, R.T. "Immunologic surveillance at the macroscopic level:
Non-selective elimination of premalignant skin papillomas,” Cancer Research
29:2374-2378, 1969.

lLappé M.A. and Blair, P.B. “Interference with mammary tumorigenesis by

antitymphocyte serum,” Proc. Am, Assoc, Cancer Res. 11:47, 1969. (abstract of paper
presented at lith Annual Meeting of AACR).

Lappé M.A. and Steinmuller, D.S. "Depression of weak allograft immunity in the mouse
by neonatal or adult exposure to urethan,” Cancer Research 30:674-680, 1970.

Lappé, M.A. "Chemical and Biological Warfare,” In: The Social Responsibility of the

Scientist, Martin Brown (ed.), The Free Press, Berkeley.

Lappé M.A. and Prehn, R.T. "Predictive value of skin a!logmft survival during the
development of urethan induced lung adenomas in BALB/c rmce, Cancer Research
30:1357-1361, 1970.
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4.

16.

17.

18.

19.

20.

21.

22.

23.

24.

PUBLICATIONS Cont'd.

Lappé, M.A. "The ecology of cancer,” Contact Point 48:140-146, 1970.

Lappé, M.A. "Failure of long-term immunologic control 3-methycholanthrene-induced
skin tumors in the autochthonous host,” (Presented at the 7th Annual Meeting of the
Reticuloendothelial Society, December 1970). ], Reticuloendothelial. Soc. 10:120-130.,
1971.

Lappé, M.A. “Evidence for immunological surveillance during skin carcinogenesis:
Inflammatory foci in immunologically competent mice,” Israel J. Med. Sci, 7:52-65,
1970.

Blair, P.B. Kripke, M. Lappé, M.A., Bonhag, R.S. and Young, L. "Immunologic
deficiency associated with mammary tumor virus infection. Hemagglutinin

production and allograft response.” ], Immunol., 106:364-70, 1971.

Lappé, M.A. "Genetic Control,” N, Eng. J. Med. 286:49-50, 1971. (letter
to the editor).

Lappé M.A. and Schalk, J. "Necessity of the spleen for balanced secondary sex ratios
following maternal immunizatdon with male antigen,” Transplantation 11:491-495, 1971.

Lappé, M.A. "The genetic counselor: R&ponsxblc to Whom?" The Hastings Center
Report 2:2, 1971,

Prehn R.T. and Lappé, M.A. "An Immunostimulation theory of tumor development.”
Iransplanmtion Review 7:26-54, 1971

Lappé, M.A. "Risk-taking for the Unborn," The Hastings Center Report 1:2-4 1972.

Lappé, M.A., Gustafson, J.M., Roblin, R. et al., “Ethical and social issues
in screening for genetic disease,” N, Eng J. Med. 286:1129-1132, 1972.

Lappé, M.A. "Moral obligations and the fallacies of genetic control,” Theologijcal
Studies 33:411-427, 1972. .

Lappé, M.A. "The possible significance of 1mmunolog1cal recognition of Preneoplastic
and Neoplastic cell surfaces,” National Cancer Institute Monographs 35:49-55, 1972.
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26.

27.

28.

29.

3L

32.

33.

35.
36.

PUBLICATIONS Cont'd.

Lappé, M.A. "Mass genetic screening programs and human values: Another view,*
Med. Dimensions 2:2, 1973.

Lappé, M.A. "Allegiances of human geneticists: A preliminary typology,” The Hastings
Center Studies 1:2, 1973.

Lappé, M.A. "Human Genetics,” In: Public policy toward the environment: A_review
and appmisal. Apn. N. Y. Acad. of Sci. 216:152, 1973.

Lappé, M.A. "Genetic knowledge and the concept of health.” The Hastines Center
Repott 3:4, 1973,

Lappé, M.A. “Genetic and biochemical screening: Beyond testing for disability,” Lab,
Management Vol. II, No. 1I, November 1973.

Lappé, M.A. and Brody, J.A. "Genetic counselling: A psychotherapeutic approach io

autonomy in decision-making, " mnmmmmm Serjes (published as No.
46).

Lappé M.A. and Steinfels, P. "Choosing the sex of our children,” Hastings Center

Report 4, pp. 3-7, February 1974,

Lappé M.A. and Roblin, R. 'Newbomgmcucscxwungasaconeeptmhalthm
dehvcr) A crmquu Birth Defects Original Article Series.
Genetic Disease 10:1-23, 1974.

Ehrman L. and Lappé, M. 'Scxeemng for polygenic disorders.” Birth Defects Original
Ethical, Social and Legal Dimensions of Screening for Human Genetic

Article Series,
Disease 10:102-122, 1974,

Brower, D., Lappé, M.A. and McCurdy, JI.C. QLAIL.‘Ihmzs_.Mm._‘x’.mmmz
McGraw-Hill, Inc. (New York, 1974)

Lappé, M.A. "Censoring the Hereditarians,” Commonweal 50:183-185, 1974.

Lappé, M.A. "What counts in deciding to withhold treatment from the defective new
bom?" Tufts Medical Alumnj Bulletin 33, 1974.
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37.

38.
39.

40.
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42.

43.

45.

46.

47.

48.

49.

50.

<

PUBLICATIONS Cont’d.

Lappé, M.A. "€an Eugenic policy be just?* In: :
Menzal Retardation. A. Mulinsky, Ed., W.B. Saunders, Phila:, pp 456476, 1975.

Gaylin W. and Lappé, M.A. "Feta! Politics,” Atlantic 235:66-71, 1975.
Lappé, M.A. "Moral Claims of the Wanted Fetus,” Hastings Center Report 5:11-13, 1575.

Lappé, M.A. "Realitics of 'Genetic Engineering’," Medical Research Engineering
12:25-29, 1976. :

Lappé, M.A. "Human Uses of Molecular Genetics," Federation Proceedings 34, 1975.
Lappé, M.A. "Accountability in Science,” Scignce 187:696, 1975 (letter).

I..appé M.A. "Abortion and Fetal Research: A Reconsideration, ]n:Encvclopaedia
Britannica Year Bogk, 1975. ’

Lappé, M.A. "Reflections on the Non-Neutrality of Hypothesis Formulaton,* Clinical
Research 24:56-63, 1976.

Lappé, M_A. "Reflections on the Cost of Doing Science,” Annals of the New York
Academy of Sciences 265:102-111, January 23, 1976.

Lappé, M.A. "What's in the Genes Anyway?" Man and Medicine 5:268-272, 1976

Lappé M.A. and Brody, J.A. "Genetic counselling: A psychotherapeutic approach to
autonomy in decision-making,* Psychijatry and Genetics, M.A. Sperber and L.F. Jarvik,
eds. (Basic Books, New York), 1976.

Lappé, M.A. "The Perils of Knitting New Life” American Biology Teacher 39:200-206,
1977.

Lappé M.A. and Morrison R. (eds.) w
Volume 265. “Ethical and Scientific lssues Posed by Human Uses of Molecular

Genetics,” 1976.

Lappé, M_A. Statement before the Subcomnuttee on Science, Research and Technology,
September 7, 1977, In: jen

Besgarch, U.S. Gov. Printing Office (93-481) Pub. No. 24 of the Committee on Science
and Technology, Washington, 1977) pp. 101-1043.
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51.

52.

33.

54.

55.

56.

57.

58.

59.

61.

62.

i

PUBLICATIONS Cont'd.

Lappé, M.A. "Genetic Engineering: Science Fiction or Science Fact?" In Redesigning
Man: ]n Search of an Ethic, T.W. Hogan ed., Chaminade University Press, Honoluiu),
1977.

Lappé, M.A. “Pulling Back from the Apocalypse,” Man and Medicine 2:120, Winter,
1977.

Lappé, M.A. "Genetic Screening.* In: Principles of Counseling, T. Hsia, ed., (Alan
R. Liss, Inc. New York, 1978).

Lappé M.A. and Archibold, P. "The Place of the Public in the Conduct of Science.”
University of Southern Califomia Law Review 51:1539-1554, 1978.

Lappé, M.A. “Dying While Living: A Critique of Allowing to Die Legislation.”

Joumnal of Medical Ethics 4:111-116, 1978.

Lappé, M.A. "Theories of Genetic Causation in Human Disease,” In: Genetic
Counseling: Facts, Valyes and Norms, Plenum Press (New York, 1978).

Lappé, M.A. "Genetics and Our Obligations to the Future,” In: Bioethics
and Human Rights, E. & E. Bandman, Little, Brown & Co., pp.84-93. 1978.

Lappé, M. A. "Ethical Issues in Eugenics.” Encyclopedia of Bioethics W. T. Reich ed.,
MacMillan: The Free Press (New York, 1978).

Lappé, M.A. "Genpetic Politics.” Simon & Schuster (New York, 1979).

Capron, A.M., Lappé, M.A., Murray, Jr., R.F. and Twiss, S.B. eds., "Genetic
Qqun::ﬂm&_ﬁam__dmﬂm_ﬁ.em Pienum Press (New York, 1978).

Lappé, M.A. "Recombinant DNA: The Case for Controls,” In:
Genetic Engineering J.G. Little, ed. (York University, Toronto) pp. 91-102, 1979

Lappé, M.A. "HLA homozygosity and neural tube defects,” Lancet 1:1342, 1979 (letter).

Lappé M.A. and Myers, Beverlee "California’s New Birth Certificate Law: Some
Lessons to be Learned,” American Journal of Public Health 69:706, 1979.

Lappé, M.A. "HLA homozygosity and neural tube defects,” Lancet 1:1342, 1979 (letter).
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66.

67.

68.

69.

70.

71.

73.

74.

75.

PUBLICATIONS Cont'd.

.3ppé M.A. and Myers, Beverlee "California’s New Birth Certificate Law: Some
:ssons to be Learned,” American Joymal of Public Health 69:706, 1979.

Lappé, M.A. "Humanizing The Genetic Enterprise,” Hastings Center Report,
9:10-14, 1979.

lappé, M.A. "Holistic Health: A Valuable Approach to Medical Care,” Western Journal
of Medicine, 131:475-477, 1979.

Lappé, M.A. "Breaking Scientific Dogmatism.” Op-Ed Page, Oakland Tribune
(editorial). Commentary Page for January 7, 1980.

Lappé, M.A. "Advice 10 a Young Scientist,” by P.B. Medawar, Commonweal (book
review).

Lappé, M.A. "Toxic Substances in the 1980's,” In: The Environmental Handbook, G.
DeBell, ed. (Friends of the Earth, San Francisco), 1980.

Lappé, M.A. “Public Health in the 1980’s,” In: Progress as if Survival Mattered,
(Friends of the Earth, San Francisco), 1981.

Lappé, M.A. "Blaming the Victim," Hard Choices, pp. 25-26, Regents of the University
of Washington, (Seattle, 1981).

Lappé, M.A. “Justice and Prenatal Life,” In: Justice and Health Care, Earl E. Shelp
ed., D. Reidel Pub. Co., 1981, (New York).

Lappé, M. A. et al., "Carcinogens and Regulation,” Science, 211:332-334, 198].
(letter).

Lappé, M.A., “Trace Elements and the Unborn: Review and Preliminary Policy

Implications,” In: Trace Elements and Health, J. Rose ed., Butterworths, (London,
1982).
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IMPOSES RESTRICTIONS AND LIMITATIONS ON THE USE OF UNPUBLISHED OPINIONS.

Carol STILIO, et al., Plaintiff-appellants,
V.
RUBEERMAID INCORPORATED, Defendant-Appelles.

‘ No. 56612.
court of Appeals of Chio, Cuyahoga County.
april 5, 1990.
Civil Appeal from Common Pleas Court, Case No. 143225.

Michael T. Honchan, Mary L. Numnela, Steven L. Wasserman, Cleveland, for
Thams Schick, Clevelard, far defendant-appellee.
JOURNAL ENTRY and OPTNION
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alleged.
resulting illnesses and, in the case of Grace I. Berry, death.

Dafenhnt—ameuaennbermiﬂ Inc., filed a motion for summary judgment
arguing that no material issues of fact exist in regard to plaintiffs’/ ahility

to meet the requisites for establishing an employer intentional tort as set
forth in Van Fossen v. Baboock & Wilcox Co. (1988), 36 Ghio St. 3d 100.

Plamtﬁfsq:poseddeferﬂant’smtimfursmryjuﬂgment On October 3,
1988, the trial court, without written opinion, granted smmary judgment in
faver of defendant. Plajntiffsfiledatmlyappealctthemlmrt:'s

ruling.

Plaintiffs Carol Stillo and Grace Berry were employees at defendant’s plant
from 1966 and 1973, respectively, until 1982. By Jaruary of 1982, both wamen
had been diagnosed by their physicians as having scleroderma-type illnesses
including Raynaud‘s phencmenon which, according to their treating physicians,
resulted from their prolonged exposure to polyvinyl chloride degradation
products.

During the time of plaintiffs’ employment, defendant was involved in the
marufactiring of plastic products, and used a substance known as polyvinyl
chlaride (hereinafter PVC) in the production of its products.
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PVC is a substance that is formed when vinyl chlaride monaomers (a gas)
undergo polymerization. (FN1) PVC can exist in powder, pellet and liquid form.
'mevmylchlandem,thedmnzlmdthat
polymerization, is a highly tosric, dangerous substance. Residue of vinyl
chlaride can be precipitated from PVC in the mamifachmring’ process. (FN2) In
this case, the pleadings, lriefs, and evidentiary materials sutmitted by
defendant show that it used PVC in powder, pellet and liquid farm in the
mmfachring of same of its praducts, including processes consisting of
molding, injecting and coating.

No later than 1974 through reparts and notices from the Occupational Safety
and Health Administration, Department of Lakor (hereinafter OSHA) defendant was
made aware that the use of polyvinyl chlaride resin (FN3) in its mamifachmring
process was shown to be a darger to its employees engaged in those
mamifacturing processes. It was determined that the toxic vinyl chloride
. monamer was a degradation product of FC and was present in mamufacturing
coditions. Defendant was further infarmed by OSHA that the standard for
exposure to vinyl chlaride was being drastically reduwced. Frum the OSHA
hearings, industrial users of PVC, including defendant, were directed to

protective cantrouls to reduce exployee exposure to at ar below the new
permissible exposure limit.

Page 1990 WL 40229 *2 follows

Defexﬂmixstinmadapmgrmtommitwmmeleve]sofvinylmme
moncmer at the plant where plaintiffs were employed. PVC was used at
defendant’s plant until 1977 at which time its use was discontinued except in
the wire coating division where it was used until 1982.

I

WHERE A MATERTAL ISSUE OF FACT EXISTS WITH RESPECT TO WHETHER AN EMPIOYER
KNOWINGLY AND INTENTTONALLY EXPOSED ITS EMPLOYEES TO A HARMFUL, TOXIC
SUBSTANCE, IT IS ERROR FOR THE TRIAL CXIRT TO OONCLIDE, AS A MATTER OF 1AW,
THAT NO MATERIAL ISSUES OF FACT ARE IN DISPUTE, THEREBY GRANTING SUMMARY
JUDGMENT TO THE EMPLOYER.

PZZET N

Plaintiffs argue in their sole assigment of error that the trial court
erred by granting summary judgment in favor of defendant since there was a
mofmterulfactastouheﬂ:erdefmdaﬂtmittedaniﬂtentiml
tart as defined by law.

. In Van Fossen v. Baboock & Wilcox Co. (1988), 36 Chio St. 3d 100 the Ghio
Sumrenme Court set farth the standard for determining whether an employer has
camitted an intentional tort against an enployee:

‘Within the parview of Section 8(A) of the Restatement of the Law 24,
Torts, and Section 8 of Prosser & Keeton on Torts (5 Bd. 1984), in arder to
establish "intent®’ for the purpose of proving the existence of an
Mﬂﬂltﬂttmittedbyanexplayeragairsthisaployee&ﬂt)ge



within its business operation; (2) knowledge by the employer that if the

employee is subjected by his employment to such dangercus process

procedure, ir:stnm:talityarcaﬂ;tlm,thenhamtatheexplcyaewillbea
certainty and not just a high risk; and (3) that the employer,

under such ciramstances, ard with such knowledge, did'act to require the

employeetoccmtimxetox:erfo:mthedarge:wstask.

dasuedmmﬂnresalt.w,ﬂemhwledgeuﬂm

a risk - samething short of substantial certainty — is not intent. (Blankenship
V. Cincimmati Milacron Chemicals, Inc. [1982}, 69 Chio St. 2d 608, 23 0.0. 3d
504, 433 N.E. 2d 572; and Jones V. VIP o. [1.984],15(111031: 3d

VIP Developmert
90, 15 OER 246, 472, N.E. 2d 1046, eplained.) (Emphasis added

Page 1990 WL 40229 *3 follows
Van Fossen supra, paragraphs five amd six of the syllabus.

In Bostic v. Camor (1988), 37 Chio St. 3d 144, 146, the cowrt stated as
follows:

Summary judgment is appropriate when the following factors have been
established:

*%x (1) that there is no gemiine issue as to any material fact; (2) that
the moving party is entitled to judkgment as a matter of law; and (3) that
reasanable minds can came to but one canclusion, and that conclusion is
adverse to the party against whom the motion for summary judgment is made,
who is entitled to have the evidence construed most strongly in his favor.
Harless v. Willis Day Warehousing Co. (1978), 54 Chio St. 24 64, 66 8 0.0.
3d 73, 74, 375 N.E. 2d 46, 47. See, also, Civ. R. 56(C); and Temple v. Wean

United, Inc. '{1977), 50 Chio st. 2d 317, 327, 4 0.0. 3d 466, 472, 364 N.E.
2a 267, 274.

The standard far granting summary judgment is high; in an employer
intentional tart case, it is no less high. mmaerv.cmdyear'ﬁm&mther

Co. (1988), 36 Ghio sSt. 3d 135, at 138 the court, mdam.dinganintawtiml
tort claim, stated: e

In deciding whether the trial court carrectly granted summary judgment to
Goodyear, we must follow Civ. R. 56 and view the recard in the light most
avorable to the party cpposing the motion., #** Further, the inferences to
be drawn from the urderlying facts contained in depositions, affidavits, -and

must be construed in the opposing party’s favar. When so construed,
motion must be overruled if reasonable minds could £ind far the:party

o)
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opposing the motion, #ek,
m‘m' - h :

{u]pmmumruramryjudgmetrtp:rsuanttomv. R. 56, the hxxrden of
that the material facts are not in dispute, and that no gemiine
issue of fact exists, is an the party moving for summary judgment. Harless
v. Willis DayWarelrann'ng. (1978), 4 Chio St. 24 64, 8 0.0. 3d 73, 375
N.E. 2d 46. However, in that Civ. R. 56(E) requiresthatapa.rtysetfcrth
specific facts showing that there is a germine issue for trial, such party
mist so perfarm if he is to avoid summary judgment. Accordingly, in an
action by an employee against his employer alleging an imtentional taort,
xmmmtimfors.mxyjudgmmtbythedefendante:ployer the plaintiff
employee must set forth specific facts which show that there is a germine
issue of whether the employer had committed an intentional tort against his

employee. (Emphasis added.)
Van Fossen, supra, paragraph seven of the syllabus,

The issue therefare in the present case is twofold: whether the movant, in
this instance deferdant, established that no material issue of fact existed as
to its Jowledde of a dangerous procedure or condition within its husiness -
operation which was substantially certain to harm the plaintiff and nonetheless
cantimued to expose its employees to such harm, and secondly if the former is
true whether plaintiff set farth specific facts which would show that there was
a germine issue of fact as to whether defendant had knowledge of a dangerous
procedire ar candition within its operation which it knew was substantially
certain to harm plaintiffs and required plaintiffs to contime to perfarm the
dangerous task.

Page 1990 WL 40229 *4 follows

Defendant concedes its obligation to be in campliance with the OSHA
requlations. Defendant’s evidence attached to its motion for summary Jjudgment
indicated that it instituted a program within its plant to mniter exposure
levels of vinyl chlaride and that it was consistently within the OSHA limits,
Defendant apparently cancludes that because it was in campliance with OSHA, it
did not know that a dangerous process existed within its work envirorment.
Defendant’s evidence also indicated that plaintiffs’ illnesses were not
necessarily attriluted to the workplace.

9zcec h

Based an deferxdant’s evidence, which indicated it was in campliance with
OFA ard thus &id not know a dangerous process existed, it became plaintiffs’
buarden to set farth specific facts which showed that there was a gemine issue
as to vhether defendant had knowledge that a dangervus process existed within
I. Plaintiffs produced evidence which created an issue of fact as to whether
the first prong of the Van Fossen test was satisfied.

In arder to raise an issue of fact under the first prong of the Van Fossen
test, plaintiffs mist produce some evidence which shows defendant had knowledge
that a dangerocus process existed within its business operation.

:Plaintiffs sumitted the OSHA regulations which included the recard of the



lnarin;sheJdbymianu.mo&m:egulaﬁusuﬂmhgsmkeitclear
that defendant was aware of the health hazards and dangerous propensities of
PVC in early 1974. OSHA’s drastic reduction of the allowable permissible levels
ofPVCprmrtolSMofSOOpartspermxllimtoanmergan:ytempam:y
standard of 50 parts-per million, to a proposad permanent standard of 1 part
per million, clearly put the plastics industry, which included defendant, on
notice that PVC was a hazardous substance.

OSHA clearly rejected the plastics industry’s argument that their pre-1974
levels of vinyl chlaride did not induce cancer and were safe. OSHA stated that
the significance of a lower dose could not be acamrately assessed. In fact,
OSHA cancluded that research didn’t indicate whether a safe level of exposure
existed at all. Mregulma'smirﬂjmtedthattesﬁmwdmt
experts concluded that a quantification of a safe exposure concentration was
not possible given the present state of scientific knowledge. OSHA noted that
ﬂ:eplastl@nﬂustry’sprwosaltoquetbemlevelhter,m

the plastics industry, to which defendant belonged, had doubts about the safety
of the new exposure limit about to be adopted.

It is clear from the OSHA regulations that the new exposure limits for work
with PVC substances were not deemed safe levels but rather permissible lewvels
based upcn evidence then available, which OSHA practically conceded could prove
harmful in the futire. NIOSH, alsc a part of the 1974 hearings, in fact
concluded that vinyl chloride monomers are carcinogenic and that a safe
exposure level to a carcinogen cannct be determined.

Page 1990 WL 40229 *5 follows
Givenﬂnrapidltymﬂamidaoaﬁdmngaditspmmsiblelmlscfvmyl
chloride moncmers in the workplace ard the caution and hesitation by OSHA in
arriving at the new levels, it is evident that defendant knew that warking with
VC substances presented a health hazard. nn:ttm,them:mgulatiasmke
clear that in the absence of the institution of feasible engineering, work
mcti&ammmdwmlstomaployeemtoatw
below the new permissible exposire limit, a dangerous process would exist
within the work enviroment. In other words, the OSHA regulations made it
evident that a violation of the new parmissible lewvels, i.e., noncampliance,
would result in expostre of employees to substantial certainty of harm.

Viewing the evidence presenmted in a light most favarable to plaintiffs, we
conclude that plaintiffs successfully rehutted defendant’s contention that they -
were unaware of a dangerous process. Anisa:eorffactmstsast:ovmetrm:ﬁ]e :
first pronxy of the Van Fossen test was satisfied. .

LCCEC TN
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II. Plaintiffs produced evidence which created an issue of fact as to whethar -
the secand and third prongs of the Van Fossen test were satisfied. .
Inctﬂertomseanissaeoffactmﬂerthesmﬂanithi:dmottha

Van Fossen test, plaintiffsmstprcd;namevzdence@:hﬂmdafaﬂaﬂt
had knowledge that if the employee is subjected to the dangerous process:then

harm will be a substantial certainty, and, firther, thattheenployerhwhﬂly'
reqm:adthea:ployeetomperfarmingthedangermstask SGD L TR

As earlier stated, the defendant’s evidence showed that a monitoring:program



was established within its plant and that the levels of vinyl chloride were
consistently at ar below the new standards set by OSHA. Defendant argues that
given its campliance with what the industry thought at the time to be
reascnable exposwre levels, there exists no evidence of a specific intent to
injure the plaintiffs.

To contradict defendant’s arqument amd evidence, plaintiffs submitted a
statement by Dr. Rardall S. Krakauer, the plaintiffs’ treating physician amd
Directar of The Rheumatic and Immmologic Disease Section at St. Michael’s
Medical Center in Newark New Jersey. Dr. Krakauer stated:

I £imd that there clearly were vinyl chloride monomer levels in the
plant,ardﬂ:atﬂmeneasmtsmtakeninaxﬁuawaymatﬂwelevelsat
the work statians of these two wamen culd not ke determined.

The final standard adopted by OSHA had a permissible level of 1 part per
million of vinyl chloride moncmer in the work enviroment. The OSHA regulations
sutmitted by plaintiffs reveal that PVC users were instructed under its methods
of caompliance section that:

Eployee exposure to vinyl chiloride shall be cantrolled to ar at below
thepermlss:.bleemosm'elevel. ...byerm:eerng,wuﬂcmcticearﬁ
personal protective controls. (Emphasis added.)

. Krakauer further stated that:

It is also clear that protective measures were not taken to protect
workers against the known dangers of aerosolized vinyl chloride monamers.
**% The randcm chance of two employees caming down with this disease in one
year is extracrdinarily small. ##* I believe both Mrs. Stillo and Mrs. Berry
had vinyl chlaride induced sclercderma- like syndrome due to their exposure
during employment at Rubbermaid since there is no history to suggest any
other place of exposure. (Emphasis added.)

Page 1990 WL 40229 #*6 follows
Plaintiffs’ evidence showed 1) that the monitaring was done in a way that
was uwreliable and undeterminative; and 2) that defendant was not in campliance

with the OSHA regulation which called far the introduction of personal
protective cantrols in the wark envirament. The defendant’s record is devoid
of any evidence of any persanal protective measures instituted to protect
workers fram the degraded PVC fumes and powiers.

: Plaintiff Carol Stillo sulmitted her own affidavit which supports her
rebuttal that, despite the known dangers presented by the use of PVC, nothing
changed in her work enwviroment. Stillo’s affidavit indicated that she worked
at deferdant’s plant from 1966 to 1982. Plaintiff warked in the plastics
division at injection molding, cc:q:resimmld.mg plastic shelving and also
warked in filling orders. Plaintiffs’/ evidence showed that in the injection
molding process, PVC in pellet form was put into a barrel in the injection
machine and was heated to 380 degrees Fahrenheit. The pellets then were turmed
into a liquid and injected into a mold. The finished product would drop aut of
the machine. The evidence indicated 5 ppm of vinyl chloride in powder form was

TAAT AR 1!




stillo, in her affidavit, testified that if she wasn’t busy at her machine,
she would use hot wire to ssal packages with plastic wrap. Stillo testified
that if she was not working on heated PVC, she was working next to machines and
processes that used PVC. Stillo stated that no barriers existed in her work
environment to separate or isclate her from the processes where PVC was being
used. Rurther she stated that no containers existed foar the contairment of
urbm:negasesarﬁparncles St;lloattastedﬂ:atatu-\espot workers waald
gather PVC scraps, grind them back into a powder, ard put thew into a box. When
the box got full, Stillo stated, it would be picked up by ane of the workers

mdxinesmidausedwcwerepmged,gasarﬂsteamvmmgmnﬂha:fcrzto
3 mimmrtes. At the hot wire station, Stille stated that every time heat hit the
plastic, gas would came up in her face. She testified that in her 15 years at
the plant there was no ventilation. Stillo testified that she was not given a
respiratar or any kind of protective gear, ard was never warned of the dangers
presented in working with these substarnces.

Plaintiffs’ evidence further indicated that defendant did not change any of
itsmnﬁacurlmmsasitrelatedtotlm Stillo testified that the
same procedures layedmtbeearlylsm'smﬂ:esamemeuployadmthe
late 1970’s. Plaintiffs’ evidence also indicated that every machine involved in
the production of PVC products was not tested, hut rather the monitaring was
done an a random, as opposad to an inclusive, basis.

To comtradict defendant’s claim that its campliance with the OSHA
requlations emntitles it to summary judgment because campliance shows that no
evidence of a specific intent to injure existed, we have plaintiffs’ evidence
which shows: 1) the monitoring required by OSHA was randam and undeterminative
as it related to plaintiffs; 2) defendant never initiataed personal protective
measures as reguired by OSHA; and 3) deferdamt did not change any of its
processes as they related to plaintiffs, and the same procedires employed in
the early 1970‘s were the same anes employed in the late 1970’s.

Page 1990 WL 40229 *7. follows
The record demonstrates that noncampliance with the OSHA regulations would
cause a dargerous condition in the work enviroment to exist resulting in hamm
that was substantially certain to occour to warkers. Keeping in mind that the
inferences to be drawn from the underlying facts contained in depositions,
affidavits and exhibits must be construed in the opposing party’s favar when
ruling an sumary judgument, we find that plaintiffs set foarth specific facts
which showed that a genuine issue existed as to whether defendant was in

mmmmmmmmmwpmfsmmwmi
such harm. BRI A

' The plaintiffs’ assigment of error is well taken. 'Bxetrxalount'sﬁtﬁ '
of deferdant’s sumary judgment is reversed and the matter is remanded to-tiwe-.
trial conrt far firther proceedings. Loamnimoal
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Rules of Appellate Procedhre, nﬁsismammotdecisim(seemm
26). Ten (10) days fram the date hereof this document will be stamped to
indicate jamrnalization, at vhich time it w:.uhm jtﬂgms-:tardorderof
the court ard time pericd for review will begin to

FN1 Polymerization is a chemical reaction in which two or mare small molecules
cambine to form larger molecules which repeat structiral units of larger
molecules. Webster’s New Collegiate Dictionary (1973- 1976) 892.

FN2 Plaintiffs were not involved in the mwmfactiring of vinyl chlaride.
Rather, they were imolved in mamufacturing products made with PVC. We

recognize that PVC and vinyl chlaride are not synonmymous.
products that have

FN3 A resin is defined as any of a large class of
sane of the physical properties of natural resins but are different

chemically and are used chiefly as plastics. Webster’s New Collegiate
Dicticnary (1973-1976) 98S.
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