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IN THE
UNITEL £T+TZ§ CIRCUIT COURT OF 42 BALE | v, 971344
FOk THE E1XTH CIKCUILT RECOPLS | ‘3
. X S
NORKIETOWN MAGMEELs sNI BEBESTIOS COx iXY, : 9 8 2 v "
&€ corporetion, snd t
E£LL MOURTLIN COL24#NY, & corporition, 3
Petitioners, ! a
~pgeinst- : fﬁf:hikx\““-—~.
FELERAL TR+LE CONKIEEION, : L E R
Resnondent, t JUN 23 134
A ‘/ Jory W, M:,\Z;Es
Cg‘ﬁ&

PETITION TO KREVIEW® 4NL SFT ASILE ORLER =
OF TH: FELERAL TF.LDE COXMIESION
To the Hondreble Judges of the United Etetes Circuit Court of
hopeslg for the ixth Circuit:
K)o COXE your petitioners, RIKRIETO X NAOREEIL /KL
LEBLBTGE Cul'alhY, & cor.oreation, end b4LL BIOULTHIN COI4NY, ¢
cor:oretion, by their &ttorney, end f2intly end severelly cresent
this thelr petition to review &nd set e#ide ¢ certiin order of
the Federel Tride Coxmissi>n (u-reinefter referred to ¢ the
"Commission®), msde ené entered on the [7th dey of Arril, 1244,
in certein sroceedings entitled "In the Metter of icnme /febegtos
Covering sndé Flooring Compeny, eﬁ ¢l., Docket No. 481&", snc in
sun,ort thereof respectfully show:
| I
N,IULE OF PROCEEDIRGE .& TO #dICH
REVIE® I& EO'IGHT
1., On the 1D0th dey of October, 1341, the Coumission
issued € couolelint neming (& respondents thereto nineteen
corporetisns, inclucding the petitioners, &nd one individuel,

Loneld Tulloch, Jr., &nd on the {7th dey of December, 1341 1ssued




en ¢mencded com:leint. The cuended conpleint elleged thet the
respondents entered into &n unlewful cozbinetion to restrein
comsetition in the sele ¢nd distridution of licensed rnd non-
icensed materiels (defined in the emended compleint) end ¢lso o
the low-pressure tsbestos covering embodying some or ell »f such
meterisls, In interstete coonmerce, thiet pursuent thereto they hed,

g mong other things, fixed ind meinteined .rices, hed fixed end
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peinteined firyed differentiels in rices dbetveen diffefent clrseng
of custotrers, hrd adopted end weinteined € systers of selling et
Kelivered prices only predlceted on besing points, hed ecocted enc?1
pointelned & 2len dlviding the United Stetes into cert:iin orics
zbnes, hed edopted sné usec & merchendising nlen, end hid entered
int> znd cerried out licernse rgreezents uncer the Toohey Putent.
It wes elleged thet these scts restreined coxmerce in seid procdactt
¢né constituted nfelir metnods »>f coumpetition in coumerce witnin
the meening of Bection 5 of the Federsl Trede Commission ict.

£. Anzvers were filed by your petitioners iné by

other re:zyonéents denying thet they hed meintiined an unlewful

combinetion t> restresin competition. Your petitioners denied thet
{t the time of the issusnce of the com:ledint they £olé licensed
zateriels, They edritted being engzged in interstete courerce
but denied £ll other meteriel sllegetions of the compleint., They
steted thet their selling =methocds hed been in effect for meny ys=er
end were not edopted through understendings or sgreements with
other res.ondent corcorstions,

&, Theresfter the Commission designeted ¢ Trisl
Fxerminer to teke testimony in the proceelding. Testimony on behelf
of the Conmzlission wes teken in Philedeiphie, Brooklyn, Cincinneti,
Clevelend, Chicego, ¥ilwncukece, Minnespolis end ¥eshington &nd on
behe Lf 2f ressondents in Cincinnsti, Brooklyn, Boston,Chlcego,
end Philedelphis.

4. The Triel Exeminer filed his report on Merch 15,

1242 snd & copy w&8 served on etch of your petitioners, Purstent
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e the rules of the Commisrlion. your petitioners herein end
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sener res ondents filed e>cenptions to the resort »f the Triel
Exeminer. These excestions deelt with metters of deteil sherein
the re;ort wes insccurete, ITriecl counsel for the Comaission
ignored the re ort of the Triel Freminer ené filed no excentinms
thereto. |

5. & brief wie filed on behelf of the Comrirsion
receeting tne cherges conteined in the coxpleint, :né your
petitioners &nd other responcents filed briefs esking thet the
comuleint be dismissed,

6., The cese wes ergued orelly before the Counission
end w;s submitted on June &, 1843,

7. On 4uril &7, 1344, the Commissiocn entered its
findirgs of feet, conclusion end order, The Corzission coneluced
thet sll res:ondents, inclnding your petitioners, were violeting
fection & of the Federel Trede Commission set :né ordered ther to
cerse ené desist end to file s resort setting forth in deteil
the menner &né forz in which they heve eomp»lied xith the oréer,

L eopy of the findings, conclusion e&né order is gttrchec hereto
¢nd mede 8 pert hereof es Evhibit Piv,

8. Your petitioners contend the Comzission's go-celled
findings s to the fects conteéin zeny conclusiong xateh in reslity
ere not findings of feet mor inferences Jjuetified by the =vicdence;
th:t the omissione from its findings, of fecte shown by the
evidence, rencder its findings micleeding; thet Ltz conclusion is
not sup;orted by its findings or the evidence &nd is erroneous;
end thet the order to ce:ge ¢nd cdesist is erronecus enc illegel
in th:t Lt 15 not bused » fecte est:biished by evidence, These
contentions #re emplified tnd more specificelly set forth hereln-
sfter.

II
FACTE &KL ETsTUTHS UPON WHICH V¥NUT I{ BASFEL

k. Fects s t5 VYenue

Your petitioner, Bell Mountein Comyeny, it & Delersre
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corsoretion sith 4ty crincipel lece »f bPnsiness ngd its
nenuficturing fectory (now i{n course of reconstruction sfter ¢
fire) in Rockzdele, Ohio. It selis the products of 1ts menufrctuy
end cerriez on bdbusiness in Ohio :nd elsexhere, Your petit'oner,
Norristown Mignesie end Asbestos Comieny rné meny 2 the other
reaspondents in the Commisslon jprocesding likewige sell the
products of thelr menufecture eénd cerry on bdusiness {n Ohio &nd
clsewhere. Other resoondents, The Philip Cerey Minufreturing
Comzeny end The Clerk isbestos Comany, &re corporstions orgecnized
end existing under the lsws of the Stete of Ohio ¢nd heve their

principel office uné plice of business fn eaid Etete.

B, The Stertutes

The stetutes uncder which this Court hes Juriscdiction
ind venue ere fec. k5, Title £9, U, &, Code (fection 1liB8 of the
Judiciel Code, 5 szended), &nd Sec, 4B, Title 1%, U. €. Code
(Eec. 5 of tnr Fecderel Tride Couzissior iet).

Bec. ¥£5, Title £8, U, &€, Code, eforescid, provides

in peregre;h (e)t |

"The Circuit Courts of A-peg’l gre further
expovered to enforce, set eside or modify orcéers of
the Federel Trede Comaisgion &g provided in Ffection
4% of Title 15;°%

fection 45 of Title 15, provides in psregraph (¢) in
perts

®(c) &iny person, pertnership, or corporction
required by sn oréer of the Comaission to cecte nd
Cexist from using eny method of competition or rct
or vrictice mey obteln & review of cuch order in tho
circuit court of ep.cels of the United Cteles, witnin
&ny circuait where the methoad »f cor-etition nr the
ect or prectice in question was used or vwhere sich
person, pertnership or c¢corgoretion resides or cerries
on husinesg, by filing in the court, within sixty deyd
froz the dete of ths service of guch order, ¢ written
petition preying thet the order of the Comn.lseion be
set :side. & copy of such petition shell be forth=ith
served upon the Com-ission, &nd thereupon the Comriset:
forthwith shell certify enc file in the court ¢
trenserint of the entire reesrd in the proceeding,
including ell the -vidence teken rnd¢ the revort end
oréer of the Coumission. Upon gucn filing of the
vetition £né the tr:aszeriyt the court shell heve
Jurizdietion of tnr proceeding rné of the cuestion
detersiined therein, * ¥ % W
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POIRTE OR wHICH PETITIORCRE INTEND T2 KELY
l. The Comzmizsion's findings ircleate th:t the
Fombinztion snd cons,irecy Ceemed to criet coneisted of: () ne-

Potiatione »niceh culmincted in ¢ license ggreement :néd nimerons

ublicense sggreezents under the Toohey pitent end (b) the

ctivities of res.onédents under, end the edministretion of, the

t1d license end sublicenze cgreerents, There is no aviderce to
Ehov, nor eny fircding th:t, there 18 »r wee eny corbinetion or
cons . iricy tmong your jetitioners or iny other respondents »ith
reepect to insuleting miteri:1s not within the scone of the Toohey
setent,

£« The Commissionts findings end the evicdence indlcrte
th: L the :rices for un estenteé insuleting meteriils were not fixed
or unifora #nd, therefore, the inferred conclusion rs to ¢
norico-fixing combinstion end consniriey® with re2zect t: such
meteris ls end the order covering such meterliels ere erroneous
ené unverrented by lew, There 18 no finding, nor svidence frozx
¥hich 1t could be found thit there rts eny curpose, intent,
coubinetion or cons. lrecy to fix or meintein prices of ony
inéulating metericls not covered by the Toohey setent, or thet wny
uniformity of selling prices of such .rocducte in fict existed,
. The order, Iin its poresent fore, covering uncetented
te vell es stented insuleting meterlels, 1s not gupnorted either
by the findings or the evidence.
4. Your petitioners heving withdrevn from the sub-
licehse rgreerents under the Toohey petent to shich they had been
parties, prior to the service of the Complelint tné -~rior to the
{nvestigction sreceding the service of the Compleint, the
Comnission erred in entering ite order egefinst them znd should

heve dismissed the coxzpleint.




‘petent from grenting lewful licenses to others to use szid petent]

“. Tmere Lr noe finding nor eny evidence in the record }
thet the prices, terms, conditions of setle, seles methods and 7
prectices of your petitioners subsequent to thelr respective /é
withdrawals from their sublicense egreements, were fixed, enterec:
into, continued, coopereted 1n or cerried out pursusnt to or :
under any planned common course of ection, understending,
egreement, combinetion or cons~irecy.

6. The Commission erred in concluding thst your
petitioners violated the provisions of Section 5 of the Federsl
Trade Commission Act.

7. The Commission erred in ordering your petitioners,
end each of them, to cecse and desist from doing or performing
any of the seven practices numbered 1 through 7 inclusive in seid
order with respect to insuleting materizls of its menufecture,
the same not being within the scope of the Toohey patent, nor
made nor sold under any sub-license agreement,

8. The Commission erred in ordering your petitioners,

end each of them, to ceese &nd desist from continuing to do or

perform eny of the seven prectices numbered 1 through 7 inclusive

Y

in seid order, independently &nd without any egreement or underst
ing with &ny other respondent or other person,

9. The Commission erred in not including in its order
& provision thet nothing therein contesined shell be construed to

prohibit the owner of the Norristown flexible renge boller Jecket

or to prevent eny respondent or others from tsking lewful licensep
to use s&id petent.
10, The Commission erred in not including in its order
& provision that nothing conteined therein should prevent any of
the corporste respondents from esteblishing and meintaining prices
and terms of ssle for its products independently &and from
determining independently whether or not and to whet extent it

will use nrice zones or freight equslization in the sale of its
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produets, nd whoLner end Lo vaiy extent 4t will eleisgeify custon

, 2

) : {

gnc to estebilsh or weintein ¢ formule for czlculeting unit nric ;
or for celculeting totsl .rices froz unlt prices, »r use eny

existing formule for such jpurnoses.

Iv
PReYLK FOR KELLIEF

WAEKEF 'hE, belleviny thet the eforeseid fincings,
conelusion &nc order Sf the Comixlzsion ere erroneous, uancutnorized
end without founcetion in lew »r in fect, your petitioners ureyv:

1. Thett &« certifiel cocy of thir vetition be fortu-ith
served by the Clerx of this Court upon the Federsl Trece Convlesid
iné th t se1d Comuission be rejuired fortheith, in emforzity
with the stetute, to certify &né file ritn this Court ¢ trenszerint
»f the entire recoré in the roceeding &forerecid,

£, Thet the Feder:l Trede Comuission be requirec to

include 4in s&id recoré the compleint, the cuended comnleint, the

oy

enswersg, the order sp.ointing the Triel Ererminer, e&ll the evidere
tecen, the rejort of the Tricl Exeminer, thne e>cestiosns thereto,
the findings t8 to the fects end conclusisn enc orcer to ceise
gndé desist entered by the Conriesion,

e Thet this Court review the :iraoceedling wnéd set
esicde tn¢ vicete s61d findings, conelusion sne order tH cecse
gendé desist, end thet this Court order seid Coxnliegion to disrmiss
the com-leint issued by it egeinst your petitioners.

4., +»n¢ tnet tnls Court glve Lhese petitioners such

otner &né further relief €5 Tey be wmeet,

i 2P

uy Geporge Gebrieison

70 Pine £treet

New York &, New York

sttorney for

€ell ¥ountiin Cowmpeny
and

Norristosn Negnesie end

kevestos Comxdeny

% Jféﬂhgu:ﬁﬁ&&ﬁw
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fnited States Civeuit Court of Apprals
FOR THE SIXTH CIRCUIT

J. W. lenzies , Clerk of the United States

Circuit Court of Appeals for the Sixth Circuit, do hereby certify

that the foregoing is a true and correct copy of ... Eetiticn to

Review and Set Aside Urder of the Federal

in the case of . AYYA 1 49 VWA adgiesia &l Asbesbes.
and Sall ulountein Company

VS.

Federal Trade Commission

9827 , as the same remains upon the files and records

of said United States Circuit Court of Appeals for the Sixth Circuit,

and of the whole thereof.

IN TEsTIMONY WHEREOQF, I have hereunto subscribed

my name and affixed the seal of said Court

USP ATL. GMS{ 1000
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