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SeTR O LLLINNTS )

) ss
COUNTY OF COOX )

IR THE UNITED STATES DISTRICT COURT
PO}t IhE I")F’TIIMIN DISTRICT OF ILLIHOIS
KARTERY DIVISION
FRAW" BROWY
vs. NO. 436355

JOINS MANVILLE COIPANY

R N s ]

a corpornfion

BRILF TK ANSVWER TO DEPENDANT'S

. BRIEF_IW SUTFORT oF HOTTON 10 .~ *

1. '
CONSTRUCTINY OF SLCTION 2
OF TIE OCCGPATIONAL, DISEASE
ACT PRIOH TO THE DECISIOW IN
. BUTNS vs IRDUSTRIAL COMHIZSION
Y. 502

Kolley v. St. Louis Smelting Co., 397 I1l. 367,

spcoks for itsell and 1t is quite in sccord with the

1st Ketionsl Benk v.iWedron Silica Co., in the 350 Ill.
psge S560. Arnell v. Sup.rior Hirror Co., 210 Ill. App.

486 seems to be contras to the Burns decision, snd spparent-~
ly, even though not menti~ned Iin the Burns deciajon has
extonted by the lottcr which is repaaped in 356, 111, 602.
While it 13 true that the subject matter of the Arnell‘
case would fsll sppsrently withing the scope of the

Burns case, the rzle of ko laid.down in the Arnell Case
hses not been overruled so much as it hes been axionded.

First Metionsl Bank v, VWedron Silics Co., 351

Il1l. pape 560 was decided wlille the Burns case was penth
inyg, on sppenl before the Suprame Court of Illinois, and

in thet cose tie Suprome Court oxpressly read Section 2

of the Occupatlonsl Discase Act, so thet throe clsaaes

of cases wore created in exactly the seme way, that they .-

described the sume in tho Burns case; yet tha Suprome

Court of Illinoui~s zxent on in the lst Metiemal Rank
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cusoe snd exrroessly stated the! sillcoazis cesme undor
Section I of the Oeccupatlonnol Dianune ant.

The Burns ccse was not a silicolsis case, but
one wherv tho proof tended Lo brings out e nitriec Agid ma
murlateic poisoning. If the Burna declsion hed intendod ~
had intendcd to overrule the Wedron case, it would sesm
logical that the Court ronld at least have mentioned the -
lstter in it's opinion in il'e Burna cese. It weculd als ,.;:.
seum logical that bofore the Wedron csso was declded, the .;‘}
Court having 81s0 had the Burna cmsc before it for con- :.E#
sideration, would huve laid down » A4iffsrcnt ruld then
1t hsd., Certdnly t'.¢ most logical intorprotstion of those
F - two cases 1s one of reconsilation. Plaintiff claims thst
the two czses arc rocorcilible in that the Wedron csse
had to do with sllicosis and the Burns case with sn Acid
é polaoning. With respects to defendsnt's srgument that
; srsenic poisuvning brings the plointiff's declarstion under T
Sectlion 2, wo cun dlsmlss Lhat with 3 gesture, by calling ;
tho Court’s asttontion to the fact thet arsenic poiaoning ' §.\m
was not allepod in the declnration; send thst thut msy be s
matber of defanse to be ﬂrought out in evidonce, rathor
than a8 queustion of 1l:aw,

In the Burns decision the court sttempted to es-

tsblish the maning of epproximutely thirty-one words of "

Scction 2 of the Act by suunplyine the word “or™ at such s

place 20 as to cveete 8 third clas+ . ficetion of cases, to

wit: poisunbus clivinicals, nmloeruls or otier substsnces. We
have at this point two intcrpretations to choose from. One,
tlisl the word polsonous rcefers only to the word, chemicals;

thst minorals or oti«r substonces osre¢ not modified dy the

b e Avts b ot G

X

word, poisonous. Opr sosond, that tho word polisonouns mode- Lh

i
?,,.

iftes l! throee words, to wit; chumical, minersl end other l .
substances. Now to follow the logicsl srgumont that tio

intention or the Court in the Burnc decision was te glve A
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sltecelt tu the duw nz seivton tn Lo oalotake, it sould

hawlly he efongfstent to moko tho third clssaificeilon

2

in Section sv broad (b, lntorpretating the wurd, pois-

onous to modify vnly tie word, chemical) that it would

moko inopersilva the whole of Section 2 snd 8ll of Sec-

tion 15 &, without declartinyg both Section 1 end all of
Soctlon 15n either unconstitutionsl or unintolliglble. .

Je should then bec feced wit%;;;oposition that one-third

or less of ¢one Sectiun i3 to be savoed from belng meaning~‘:
loss at tho oxpense of the whole of Section 15a. Wo
can hardly impubte such nonsonse to our Supreme Court.
We ore then forced to tho conclusion that tho word,
poisonous, was meent to modify 811 of the substsnces
mentioned in

\
er 1t 1s & non-extrs hazs dous disesse within tho pur-

third claessificetlion of Section 2, or wheth-

viow of Section 1 end 15a, and thst, in the plaintiff's
opinion is s question of fact. As a metter of construct-
ion of the knrliish lsnpuerme, 1t weuld be redundant to
insert th® word poisonous butore each of the words which
it modil'ies, ond for thiot resson the stetute bo be con~-
strued properly must refer the word poisonous chemicels ,

minersls, other substences. It wonld seom from reeding

g oo s -
5’ 4 ) by
L . 1

the Act that exposure to the more toxic substences refer-
red to in Section 2 wes recopnised by the leglalature
in froming the Occupetionel Disease Act a3 requlirirg - -

immediate sttention. Ye need only tc refer to the law

of the Supreme Court in the Coso of Madison v, Wedron
Silies Co., in theo 352na I11l. which steted that silicosls
doveloped over o long seriod of time snd creeps upon its
victim uhawares. In counsells brief asres orpumonts that
ore reclly questions or facts and not questions of low.
Jhat medicsl suthorities agrae upon or disasgree upon, can-
not be srpuod as motters of law., Counseol eitps suthority
to the effect that silicosis being lermful, them necess-
arily must be poisonous. Jhelher or not silice 1nhnle§

into the lungs in perticles of verious sizos i3 poisopaut




. . r
A A

. 0} e
'.-.n" o v toe R PRSP ”".."‘ - ,"‘@%M’hﬁ\ .gd}g:;
‘; W L.L‘ RSN DN VO A ‘J'\-..x\.b- PO VIDR AL SIS RS Ao -

is yet only & Lheory unsubstantisted by any proof; sll
medical suthoritibs ere arreed that silice taken into the
alimontsry cansl Is probrbly harmloesa snd ce-rteinly not
polaonous,,whor.ss the mechanical irritation of silics

or sny dust is s proven fact. In support of tio proison

theory, defendsnt quotea ouviers law Dictionary to the

effect thot sny substunce tslten into the living orgonisms
is cepablo of causlng impulrment or cessation of function,
is 8 poiqonf. If we were to give 2s broad » meaning to

the term poilson es the word implies, we should be facod

AR e WE RO A e

with the proposition that drowming is a polson since it is
1 common knowledpe that water when taken in to the (living
Orgnnisms) lungs causes s cessation of function resulting
in desth. Or, perhaps did the expression "when taken into
tho liéing orgon¢$dms® refer to intvoduction of substances

into the slimentsry cenal. The very word polson comes ¢

3 from the lptin word, meaning "“to drink" or “potion" and

to the ordinary layman mcans something tskon intce the
systom throurl sbe alimentary csnsl or injected into the
blood syste~. Jince pnpoumcconiosis or silicesis is noct

contructed throupgh injections or through the alimentsry

canal, we are forced to the conclusion that it 1s not s yﬁﬁ
polcon and does nbt ceuse s polsoning of the hwman body

and with spologiss to the Court, plaintiff sgein submits,

is this not a question of fsct rather then a question of ' f;
law. We rmust, in view of the perslistency of the defendant's ? :
coungcl to confound the word "injurious" ¢éth the word
"poisonous™, cell once more to tlie sttention of the Court ) :
that injuriocus fa not a synonym for polsonous. B &

In view of the foregolng, plaintiff submits that B
the dofendunt's moltion to dismiass shuould be denied and that

the defendunt be reguired to nlead further.

Resneatively submittad,
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COUNTY GX C C O ¥ ) -
I¥ THE SINCUIT 0ITT OF £OCK QOUNTY h
FRANZ BROWY
vs #Q. 34C 8265
JOIYI PANVILLE CORPORATION, -
A CORPORATION 3

COUPLAINT AT LAY
COUNT I

The pleintiff, FRAME PROW, by his attormey,
8OL £NDNS Y3, compleinns of the dafendaut, JOHNS MANVILLE
conrana?lnx; a corporution, end cayn:

1. That cu vr ~bout ths "th day of Juns, A, D. :
19%2, the defsndant, JHINS YAWILLT OV(PORATION, a cor-
poration, was a duly organiscd and aathorized corporetion, j
doing businegs in the Strte of Illinols, County of Ln:ise,
and City of Wrukegan, :t which time ond place, it owned,
operatud, and maintalned a factory, mill, or establisch-
=ent for the purpes: of aznufacturing asboctos in 1to voare .
1ous forms.

'2. That th: sald defeadant, in its faotory, owrnod
end opcratyd a certaln departzant known ae tho construot-
lon gaug in which aand was shoveled iato pilea and cemsnt
was duznad out of truciie; that $he sald dzfendant also
owns2d nnd oporated 1nother denartmont known as the ieooi~

ving panv, in which asbeston, flbre, nnd coewsant wore sho-

velad inte trucle; that during the course of work in both

the aforasaid desnr:-ocats, » reat deanl of sand dust, oco-
wrrt cust, asbagtor durt, and fidbre dust were caugsd to
and ¢ld imprognato th:: salr in cwob reat quantities an to

g()MPAﬁhu
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; be groatly deleterlous to the health of human beings.
3. That on the aforesald day and at ths timo

and plaos aforesald, he was in tho employ of tho eald

defendant and workecd in the oconstruction gang, shovel-

ing onnd intp pllcs and dumping cemsnt out of truoks;

; thet he also worked in tho receliving gang, shoveling

asbastos, fibra, and cement into trucks; that during

the courss of his erployment by sald dofendant, he nas

rurt A S G

axponsd rud subjectzd ‘o a grent deel of the eforessi™
duste circulating in and adbout the said deparimento.

4, That in tho ocarrying on of the sald bugi-
necs by the defendnnt os the same vas heing conducted
and‘for wmany years vrior thereto had bsen ocarried on,

thz cefendant knew pnd by the exerclise of dus care and

e v e et b NI ARG B, &

caution should have inotm thet the sunms was apt to and [

)

d1 produce thse flln:se gnd discaso in the plaintifi, of
which the plalntiff now counrlains, which $1lpsss and 4i- 3
soas® is pwculiar to such work and prosuess of carrying .
on prnld businens, to which employeca were and are not or-~ .
dinarlly eaxposod in other linss of employmsnt.
5. That the plaintitf mwas caused to and did,
during tho period af.rosald, mocessarily breaths in largs
quantitios of asbestos duet, fibre dust, sand cuat, and
cement dust through hie nose and mouth and sald dustns be-
oamo lodgod in his throat and lunzxs, causing the 1llnesg-~ ]

ee hersinafter comploinecd of, while this »laintiff was in

the exorecise of due care and eaution for hle own personal

P2 gy

hoalth and oafety.
6. That thc pl«lntiff wac in entirs igonorance of e
tha dan_erous charncter of the varisus dusts to which heo

was exposad, and to the sosolfic asturo of the disoase or

disarses that would or could result rrom ths inhalation of
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the aforeszld dusts, nnd wag nsver, at any tlme, inforaczad
by any rzont of tho Jdofendant of th: rreot that such
dangor «id or could woesihly axlet.

7. That at and durlng th: eforaseid tino
arg placy, the defe-dant did ons or othor of the. fol-
lowing aota, theredby crusling the wleintiff o contrnot
and succua® tq the occupeationel disonsee known ao prau-
nocenlonle and tuberculosls, as & rosult whereof, he
hna lost considerable welpht; hs has becen ircaprcitatsd
and weakensd go that ko has besn prevontsd from attan '~
ing to hio usuel occupntior mnd businesza, and he has
sufferosd grcai mwontal end phyolcal puin and anguish and
will continue go to sufror for th» rcet of bis 1ifs; ho
has bacono.lisble for and oxpondsd largs oums of monay in
end adbout endecvoring to be oured of his illinosoen as afore-
oeid) Lo has besn praviotsd and hinderod from ettendiug to
hi1 usucl occupation aud business whereby ho has lost di-

vore great golne and ~rcfits nnd #ill continue to loze di-

e e
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vers great galns and proflte.
{n) wilfully fatled to provide recsonable and'np- ’ ‘;;

provad deviess, methods, or means for the prevention of, P

gnld dincep2s, contrnry %0 thoe provislons of 3oo0tion I 8! ,

and Act entitled, “in Aot to Promote the Publio Health 'by

Protocting Certain Employses in this Stato from ths Dangers -

of Occupational Dissases”®, and providing for the enforcemend -

thoroof, in this that there wmore, in and sbout ths sald pre~)

1

A
wises, no propur suctlon fans or other eppuratus provided | ‘\

{ -3
for coliccting the injurlous cdusts in the ulr in and about,!£ \\ 2. 2

thy sald premisexn where wleintlff worked; that the de;oad“nt »
f111ad to provids musks eor ressirators oxr othar appazatus tq
4

“
.

bs uned or worn Ly »saxild plalntiff ohich would effeotively i

srovent him from inhalln: the sald dusts cauced to impregnate -

and float in the alr in znd adut the enid premipes asn pro.:

-
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vided by tho sald statuto, and whiol would effvstively pre-

vent him fxom contractlng the disenson hireln complainad
of.

e | s e WS

(v) neglizsntly failed to r2movs us far as prac—

ticebls, by eolther vantilating or oxhaust devices, the afore~ o

ozid igjurlous dusts from ths prowlssa in which the plalntiff
B ' worked, contrary to Section 12 of &n det ooncerning the haanlth

ant nafoty of emplcyses in factorlss, mercantlle establinh-~

[NV

woats, mills, and workshopa in the State of Illlnols,
(c) neglizently oaused and pormitted the prenmlaes
to be swept so a5 to ralse asbzsios dust, iurs dust, sand

@ust, and ocamsnt cunt, contrary to Dlasotion 135 of an Act con-

I e

cerninzg th2 heslth and safety of smnloyees in factories,

nmercantila estublishuents, mills, and workshons.

i

Plaintif? asks judgmant for Fifty Thousand Dollars

(330,0'\0) -
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