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FEDERAL EEGISTER, VOL 36, NO.

RULES AND REGULATIONS

N Title 20—1AB6R

Chopter XVII—Occupational Sofoly
and Heclth Administration, Depart-
ment of Laber

PART 1905-~RULES OF PRACTICE FOR
VARIANCES, LIMITATIONS, VARIA-
TIONS, TOLERANCES, AND EXEMP-
TICNS UNDER THE WILLIAMS-
STEIGER OCC*:"ATIOV AL SAFETY
AND HEALTH ACT OF 1970

Implementation of Williams-Steiger
Occupational Sefely ond Health
Act of 1970

Pucsuant o seations €, 8, and 16 of
t"* Wiiling ms-Stcirer O=cupefionst $37c-
oty Bl Ank of 30 G Do I 0,
lmu. and 1606G: 29 U.S.C. Gha, 6.7, 640,
Cna.ater %VIIof Title 26, Code of l'e\leml

‘Regulations, is hersby amended by ndd-

ing thereto & new part designated Part
1805, The new Part 1905 cottains the
rules of praciice for administrative pro-
cecdings for granting variances {rom oc-
cupationsl safety and health standards
wmder certaln provisions of scetlon 6 of
the Act, and rules of practice for provid-
ing Hmitatlons, variations, tolerances,
and exemptions undér section 16 of the
Act.

The rules of prac.ice shall be effective
upon publication in the FrozraL Rrcis-

(6-30-T1). However, interested per-

sons are encouraged to petition for any
amendments to the rules which they may
consider approprinte.

The new Part 1505 reads as follows:

Subport A—Gancral

Sec.

19051 Purpase and scope.

1906.2 Definitions,

10053 Petitlons for smendmmia to this

part.

1005.4 Amendnients to this part

1905.5  Effect of varlances.

1005.8 Publlic notice of & grin M variance,
Hmitation, variation, tolerance, or
exemption.

19057 Form of documents; subacription:
coples,

Subpart B—-Applicalions for Variances, Limita-
tieny, Veriations, Tolerances, Exemptions and
Othor Relief

1905.10 Varlancos and other rcliel under
seotion 6(b) (6) (A).

1905.11 Varlances and other raitef under
section 6{d),

1905.12 Limitations, variztions, tolerances,
or exernptions undsr aection 16.

1905.13 Modification, revccrtion, and re-
newal of rules or ocders.

1905.14 Action oxn applications,

1903.15 Raquests for hearings on appum-
tions.

1905.18 Consolidation eof proccedings.

Subpart C—Hearings
1905.20 Notice of hearing.
1905.21 Manner of sarvigo.
1905.22 Hearing examiners; powers and
duties. .
1803.73 Prehesring conferences.
1905.2¢ Consent findings and ri'les or onders,
10035.25 Discovery.
1905.28 Henringa,
190537 Decisions of hearing examiners.
1005.28 Excoptions.
1005.20 ‘Iransmtsulon of Toconl.
1905.30 Decisions of the Asstatant Secretary.

Subpart D-—$§ y Decisl
1605.40 Motlon for summary declsfon.

100541 Summnry decision,

Subpert E-—L%ect of Initial Decisions

1905.50 Effect of appeal of & herring exams-
Iner’s decision.

1705.51 Finality for purposes of Judicipl
review.

Atrioutey : The provisions of vhis Tard 1905
tesued under sece, 6, 8, 16, 84 Si.t. 1503, 1528,
1606; 29 U.S.C. 655, 657, 665,

Subpart A—General
§ 19031 Purpase and scope,

(2 This part confains rules of prac-
tirr for administrative proscedings (1
Lo nt varioge o other red fun 1o
vections G (G (A and 6(d) of ihe
Willicn.-Steiger  Occupalional Safcly
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and Health Act of 1870, and (2) to pro-
vide Hiuitations, variations, tolerances,
and enemptiony vndey scetion 16 of the

"cltl'» These yules shall be ceustrued (0
scoure a promps und just conclusion of
procerdings subject thereto.

(c) ‘The rules of practice in this part
do not apply to the granting of variances
wider section 6(h) (6) {C), Whenever ap~
prapiiate, the preocedure for granting
el & variance shall he published in the
FevERAL REQISTER. .

§ 1905.2 Definitions.

As used in this part, unless the context
clenrly requaires othervise— .

(a) “Act” niepns the Williams-Steiger
Occupational Safety and Health Act of
19760.

() "Secretary” nieans the Scecretary
of Labor. :

(¢) “Assistant Secretary” means the
Asslaslant Eccretary of Labor for Qccu-

pational Safety and Health,
(d) “Terson™ means an individual,
partnership, association, corporation,

business trust, legal representative, an
organdzed proup of individuals, or an
agency, authority, or instrumentalily of
the United States or of a State.

(@) “Party"” means a person admitted
lo participate in a hearing conducted in
accordance willh Subpart C of this part.
An applicant for relicf and any affected
employee shall he entitled to be named
parties. The Depariment of Labor, rep~
resented by the Qfflce of the Solicitor,
shall ke deemied to be a party without
the necessity of being named.

(f) “Aftccted employee™ means an em-
ployee who would be affected by the
qrant or denial of a variance, limitation,
variation, tolerance, or exemption, ur any
nne of his authorized representatives,
stich as his collective bargaining agent,

3 1%03.3 Pelitions for mmendments 1o
this part. :

Any person may at any time pelition
the Assistant Secrelary in writing to re~
vise, amend, or revoke any provisions of
his part. The pelition should set forth
Athier tha terms or the substance of the
rule desived, with a concise statement of
the reasons therefor and the efects
‘hereof,

$1905.4 Amendmens 1o this part.

.The Assistant Secretary may at any
time revise, amend, or revoke any pro-
vislons of thig part, on his own motion
or upon the written petition of any
person,

$1903.5 Effect of variances.
All variances granted pursuant to this

“part shall have only Miture effeet. In his

iseretion, th Assistoint Seerctary may
Jecline to entzriain an apolication for

variance on & subject or issuc concern~
ng which a citation has heen issued to
he employer involved and a preceeding
4 the citation or a related issuc con-
terning o proposed penaity or period of
ihatement Is pending befure tho Ocol-
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pational Safety and Heolth Review Com-
ndssfon until the completion of such
procecding.

§I903.6  iellle ootice of a pauted
varianes, Yimitation, varinkion, tolers
ance, oF cxemption.

Every final action granting a variance,
limitation, variation, tolerance, or ex-
emption under this part shall be pub-
lished in the Feorrat REGISTER. Every
such Anal action shall specify the alter-
native to the .iandare involved which
the particular variance pexmits.

§1905.7 Foru of documents; subscrip.
tion ; copier.

(a) No particular form is prescribed
for applications and other papers which
may be filed in proccedings under this
part. However, any applications and
other papers shall be clearly legible, An
original and six copies of any applica-
tion or other papers shall be filed. The
original shall be typewritten. Clear car-
‘ton copies, or printed or processed copies
are acceptable coples.,

() Each application or other paper
which is filed in proceedings under this
part shall he subscribed by the person
flling the same or by his attorney or
other authorized representative.

Subpart B~—Applicatiens for Var-
iances, Lirtifations, Variations, Tol-
erunces, Exemplions and Cther
Rolief

§ 1905.10 Varinnees and other relief
under section G(1) (6) (A).

(a) Applicalion for variasee. Any cme-
ployer, or class of employers, desiring a
variance from a standard, or pertion
thereof, authorized by scction 8(h)(6)
(A) of the Act may flle a written appli=-
cation contalring the information speei-
fled in paragraph (b) of this section
with the Assistant Socretary for Qccu-
pational Safely and Health, U.8. De-
partinent of Iabor, Washington, D.C.
20210, -

(b) Contents. An application filed pur-
suant to paramraph (a) of this scction
sholl include: . .

(1) The nra. and address of the
applicant;

(2) The address of the placa or places
of employment involved;

(3) A specification of the standard or
portion thereof from which {hie applicant
seeks o variance;

{4) A representation by the applicant,
supporied by representations from quali-
1icd persons having first-hand knowledze
of the factd represented, that he i3 un-
able to coraply with tha standard or por-
tion thercof by ils effective date and
a detailed statement of the reasons
therefor; .

(5) A state ~ent of the steps the ap-
plicent has taren and will take, with
specific dales whore apprapriate, to pro-
teet emplogers against the hazard cove
ered by the standard; - .

(8) A statcamient of when the appll-
eant expeels to be rLUle to comply with

- .
-
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the standard and of what stens he has
taken and will take, with spccific dates
where appropriate, to come into compli-
astee with tha standard:

(7Y A statement of the facls the appli-
cant would show to cstablish that (i) the
applicant is unsble to comply with a
standard by its effective date because of
unavailability of professional or tech-
nical personnel or of materials and
equipment needed to come into compli-
ance with the standard or becauss neces-
sary constructior: or alteration of facili~
ties cannot be completed by the effective
date; (i) he is taking all available steps
to safeguard his employecs against the
hazords covered by the standard; and
(i) he has an eflective program for
coming into complianee with the stand-
ard as quickly ns practicable;

(8) Any request for a hearing, as pro-
vided in this part; .

(0 A statement that the applicant
has informed his affected employces of
the application by giving a copy thereof
to their authorized representative, post-
ing a statement, giving 2 summary of the
applieation and srecifying where a copy
mnay be examined, at the place or places
where notices to employees are normally
posted, and by othier appropriate maoans;

1nd .
* (10) A description of how allected cm-
ployeas have been informed of the ap-
pleation and of their rinht to petilion
the Assistant Scerctary for a hearing.

(¢) Interim order—-(1) Application.
An application may also he made for an
interim order to be effcctive until a de-
cision is rendered on the application for
the variance filad previously or concur-
renily. An application for an interim
order may include statements of fact and
arguwents as to why the order should be
granled. The Assistant Secrelary may
rule ex patte upon the application.

(2) Notice of denial of applicution. If
an applcation fited pursuant to subpara-
graph (1) of this paragraph is denied,
the applicant shall be given prompt no-
tice of the deuial, which shall inelude, or
be accompanied by, a brief statement of
the grounds therefor,

(3) Notice of the grant of an interim
order. 1f an interim order is granted, a
copy of the order shall be served upon
the applicant for the order and other
parlica and the terms of the order shail
be published in the Peperar REGISTER. Tt
shall be a couditlon of the order that the
affected employer shall give notice
thereof to aflfev:ted employecs by the same
means to be used to inform thewin of an
application for a variance,

§1903.11 Variunces and other relief
under seetion 6(d}.

(a) Application for variance. Any cm-
ployey, or class of emplc -ers, desiving a
varianee authorized hy section §(d) of
the Act may file a written zpplication
contrining the information specified in
paragraph (b) of this section, with the
Assistant Eecrctary for (Occupationsl
Safety and Health, U.8. Dapaittinent of
Lakor, Washlngton, D,C. 20210,
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(h) Contcnts. Anapplication filed pur-
suant to paragraph (a) of this section
shall include:

(1) The name sl address of the
applicant;

(2) The address of the place oy places
of employment involved;

(3) A description of the conditiouns,
practlces, means, methods, operclicns, or
processes used or proposnd to be used by
the applicant;

(4) A statement showlag how the con-
ditions, practices, means, methods, op-
erations, or processes used or proposed
to be used would provide employment
and places of employment to employees
which are as safe and heaithliul as those
required by the stinidard from which a
varfance Is sought: i

. {8) A certlfication that the applicant
has informed his craployees of the appli-
cation by () ghing a copy thereoi to
the{r esuthorized represeutative; b
posting a statement glving a summary
of the application and sn.cifylng where
a copy may be examinad, 1 ¢t the place or
places where noticez to einployecs ore
normally posted (or {u licu of such sum-
mary, the posting of the application it-
gelf); and (i) by other appropriate
means; ,

(6) Any request for a hearing, as pro-
vided In thig part; and

- (1) A deseription of how emylovees
have been Informed of the applicatlon
and of their right to petition the Assist-
ant Secretaty for a hearing.

(e) .Interimn order~--(1) Agpplication.

- An application may alro be made for an
interim order to be efiective until a de-
cislon is rendered on the application for
the variance filed previously or con-
currently. An application for an interim
order may Includa strteinents of fact
and arguments as to why the order
should be granted. The Assistant Secre-
tary may rule ex parta upon the
application.

(2) Notice of denial of application. I
an applieation filed pursuant to sub-
paragraph (1) of this paragraph 1is
denied, the apolicant shall be given
prompt notice of the denlal, which shall
include, or be aceomponind by; & brief
statement of the grounds therefor,

(3) Notice of the gront of an interim
order. If an inferim oider i8 granted, a
copy of the order shall be served upon
the applicant for the order and other
parties, and the terms of the order shall
be published In the FroEraL RUGISTER,
It shall be a condition of tha order that
the sffected emplorer shall give notlee
thercot to affected employecs by the
same means to be used to inform them of
an application for a varience.

1903.12  Limitations, variations, toler-
. ]
BRICLS, OT oXCinplions.

(a) Application. Any person, or class
of parsons, desiring a limitntion, varia-
tion, tolerance, or exemption authorized
by section 16 of the Act may fle an
application coniainlug the tulorrintion
s ficd in parcaveph () of '3 son.
tion, wiiy {ic As ol Soereinty o)

Occupalional Safety and Health, U.S.
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D&:Dartment of Labor, Washington, D.C.
20210,

(b) Comtents. An application filed
pursuani to paragraph (a) of this sec-
tion shall ineluda:

(1) The name and address of the
gpplicant;

(2) The address of the place or places
of employment involved;

(3) A specification of ihs provision of
the Act to or Lo whici: ~he apphceant
seeks g limitation, variaon, tolerance,
or exemption.

(4) A representation showing that the
limitation, variation, tolerance, cv ex-
cmption sought 18 necessary and proper
to avoid serigus impairment of the na-
tional defense;

(5) Any rcuuest for a hearing, as pro-
vided in thispart; and :

(8) A description of how employees
have been informed of the application
and of thelr right to petition the Assist-
ant Secreiary for a hearing, -

(c) Inferim order—(1) Applicaiion.
An appliration may alzc be made for an
interim order to be efflective until a de-
cision is rendered on the application for
the limitation, variation, tolerruce, or
exemption filed previously or concur-
rently. An application for an interim
order may include statements of fact and
arguments as to why the order shou'd be
granted, The Assistant Sceretary may
rule ex parte upon the application.

{2) Notice of denial of application, I{
an application filed pmsuant to subpora-
graph (1) of this paragraph is denied,
the applicant shall bz given prompt no-
tico of the denia), which shall include,
or be accompanied, hy a hrief statement
of the grounds therefor.

(3) Notice of the grant of an interim
order. If an interim order is granted, a
copy oi the crder shall ba served wpon
the apprlicant for the order and other
parties, and the {erms ot the order shall
be published in the FroanaL Rxc1sTen. It
shall be o condition of the order that
the affected employer shall give notlce
thiereof to affected employees by the same
means to be nced to inform them of an
application for a variance,

£ 1903.13 Mcdifientinn, revaciation, and
renewal of rules or orders,

(a) Modification or revocation. (1) An
affceted emploser or an affocted em-
ployee may sapply in writing to the
Assistant Sccretary of Labor for-Occit-
pational Safety and Health for o modifi-
cation or revocation of A rule or order
issued undsr section 6(b) (6) (A), 6{dy,
o 16 of the Act. The application shall
contain:

{1 The name and address of the
applicant;

(0D A deseripiion of the reliel which
is sought;

i) A statement setting forth with
particularity the grounds for relief;

(lv) 1If the appleant is an employer, &
eertification that the applicant has n-
forined his aflecled emplovess of the
anplicution vy

(@ Ching o sty thereof to their 2u-
thorized represcntative;

() Posting at. the place or places
where notices to employees are norl:nauy
posted, a statesnent glving a swnma ry of
the applicetion and specifying whoere a
copy of the full epolication may be ex-
amined (or, in Heu of the sumninry, post-
ing the application itself); and

(¢) Other appropriate means,

(v) If the applicant ia an affected em-
ployee, a certification that & copy of the
applicalion has bec ) furnished to the
cmployer; and .

(vl) Any request for a hearing, as pro-
vided in this part.

(2) The Assistant Seeretary may on
his owvn motion procesd to modify or
revoke & rvle or order issued under soc-
tion 6(b) (6) (A), 6(d), or 16 of the Act.
In such cvent, the Agsistant Sccretavy
shall cause to be published in the Fre-
ERAL Rectstir & dotice of his intention,
affording inlerested persons an op-
portunily to submit written data, views,
or arguments regarding the proposal ang
fnforming the affected emplover and em-
ployecs of {their rizht to rew. 3t a henr-
ing, and shall take such oll.er action as
may be appropriate to glve actual notice
to affected employees, Any request for
a hearing shall Include a short and plain
statement of:

() How the proposed modification or
revocation would affect the regues!ing
party: aod

(ii) What the requesting party would
zeek to show on the subjects or tssues
involved. .

(b) Renewal. Any final rule or order
{ssued under section 6(b) (6) (A) or 16 of
the Act may be rencwed or extended ad
permitted by the applicable section and

. in the manner prescribed for ils issuance,

§ 1905.14 Action on applications,

(a) Defective epplications. (1) If an
application fled pursuant to § 1905.-
10{g), $1503,11(a), §1905.12(a), or
§ 1505.13 does not conform to the anpli-
cable section, the Assistant Secrctary
may deny the application.

(2) Prompt notice of the denial of an
application shall be givet .to the
applicant.

(3) A notice of denial shall include, or
be sccompanied by, 2 brief statement
of the grounds for the denlal.

(4) A denial of an application pux-
suant to this paragraph shall be without
prejudice to the filing of another
application, .

(b) Adegquate applications, (1) If an
application hias not been denjed pur-
suant to pavagraph (a) of this soction,
the Assistant Scevetary shall cause Lo be
published in the Fepgrar REcIsTer a
notice of the filing of the anplication.

(2) A notice of the filing of an appli-
cation shall include: (1) the tevins, or
an accurate sumniary, of the applica-
tion; (1) 2 refercuee to the section of
the Act under which the application has
been flled: (i) an favitation to inter-
ested persons to submit within & stated
poriod of time writien &nta, views or
arpumsate rerording the anphienti=ng
end (v inlottaaliva to adocwnl .-
ployers and cemployees of any riyinl to

- ASI-PR 00
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request a hearlng on the application.
§ 1905.15 Requerts for heacings on ap-

vlirntiony,

€. Degusad L el Wit the
1imo ailowad by 3 notice of ilie dling of
an ppolication, any affected employer or
viaployce muy file witlt the Ascistand
sSecretary, (o quadiurlicate, s request for
a hiearing on {hic application.

(b) Contents of a request for @ hear-
g, A request for a hearing filed pur-
suant to pavrszvaph a) of this section
shall include:

(1) A conclse slotement of focts show-
ing how the employar or employee would
be affectad by the rellef applied for:

(2) A specification of any statement
or representution in the spplication
-hich is denied, and a connlce summnry
of the evidence that would be adduced
in support of cach denial; and

(3) Any views or arguments on any
{ssue of fact or law presented.

§ 1503.16 Consolislution of proecedings.

The Assistant Secretarv oxn his own
molist or that of any parly may con-
solidnte or contemporancously consider
two or more proccadings which involve
the saine or closely related issues,

Subpan C—Hearings
§1903.20 Notice of hearing,

() Service. Unon request {or a hear-
ing as provided: in this part, or upon his
own initiative, the Assistont Secrctary
shnll scrve, or cause to he scrved, a
reasonable notice of hearing,

(b Contents. A notice of hearlig
served under paragraph. (a) of this
section shall Includa;

(1) The time, place, and nature of the
hearing:

(2) The legal authority under which
the hearing 13 to be Leld;

(3 A specification of Issues of fact
and law; and

(4) A designation of a heaving exama
inzr appointed under 5 U.S.C. 3105 to
preside over the hearing. :

(¢) Referral o hearing examiner, A
copy of a notice of hearing zerved pur-
sttant to pars rmeph (a) of this section
shall ba referrod Lo the hearing examiner
designated therein, togethey with the
original application and any v.itten re-
quest for a ‘lwcoving  thercon  flled
pursuant to this part.

§ 1903.21 Mauncr of soxvice,

Scevice of any document upon any
party may be made by personal delivery
of, or by mailite, a copy of the decument
to the last kiown address of the party.
The parson serving the doctiment shall
certify to the manner and the date of
the service. '

§1905.22 X aving exnmincrs;‘ powers
and dulies.

(2) Powers. A bearing exaniiner desig-
rabed to preside over a hearing shnll have
all powers necvsmacy or aptropriate to
coitduet a fair, full, and imeartial heav-
g, neiuding the following:

(1) To administer oaths and affima-
tiony;
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(2) To rule upon offers of proof and
receive relevant evidence:

(3) To provide for discovery and to
dateiminie ita reanes

(1) To re_vlaiz the courte of tha
hearany and the conduct of the partics
and their counsel therein:

(5) To consider and yule upon proce-
aural requests;

(6) 'f'o hold c¢unferences for the set-
ticment or simplification of the isvues by
consent of the parties;

{7» To make, ur to cause to he made,
an inspection of uhe employment or place
of employment involved,

(8) To make degisions in accordance
with the Aet, this part, and the Admin-
ist.&ati v& Procedure Act (3 US.C.Chh 5);
an

(3) To take any other appropriate ac-
tlon anthorized by the Aet, this part, or
the Administrative Procedure Act.

(D) Private consulintion. Except to the
exteud required for the disposition of ex
parte matters, 8 hearing examiner may
not codeult & person or a party on any
fact at irsue, unless upon notice and op-
portunity for ~1' parties to partleipate.

(¢) Disqualijlcation. (1) Whea a hear-
ing examiner deemis himself disqualiied
to preside over a paiticular hearing, he
shall withdraw thervelroin by notice on
the record directed to the Chiet Hearlng
Examiner;

(2) Any party wbo deems a hearing
exomiiier for any reason to be disquall-
fied t» preside, or to continue ta preside,
over a porticuler hearing, may file withh
the Cliiet Heuwring Examiner of the De-
partment ¢f Labor a motion to disqualify
and remove the hearing exaniner, such
motion to ba supporied by afidavits set-
ting forth the allezzd grounds for dis-
qualilleation. 'The Chief Hearing Exem-
fner shall 1ule upon the motion,

(d) Contumaclous conduct, Jailure or
refusal to appear or obey the rulings of

a yresiding hearing eraminer. (1) Con--

tumasious conduct at any hearing hefore
the heaving examiner shall be ground for
exclnsion from the Learing,

(2) If a witness or a party refuses ta
apswer a question after being directed
to do so, or refisas to obey an order to
provide or pernait discovery, the hearing
examiner may makas such orders with

regard to the refusal as are just and ap-"

propriate, including an order denyiug
the application of an applicant or regu-
lating the contents of the record of the

Thearing,

(&) Leoferral to Federal Rulas of Cicll
Procedure. On any procedursl guestion
not yvegulaled by this part, the Act, or the
Administrative Procudure Act, a hears
ing examinar shall be guided to the ex-
tent practicable by suny pertinent
provisions of the Federal Rules of Clvil
Procaedure,

§ 1905.23 Prd:cnring_ cunferences,

(a) Conucting a conference. Upon
his own mation or the motion of a party,
the hearing expminer may direct the
partias or thelr consel fo meet with him
for a confvience to consider:

(1) SimpHication of the Issues;

(2) Necersity o destrabillty.  of

amendments to documeats for purposes

9
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of clarvification, simplification, or
limitation;

(3) Stipulztlons, admissions of faet,
and of contents and cuthenticity of -
Geeuamrouts;g

(4) Limitaiion of the atunleor of par-
ties and of expert witnesses: and

(5) Such other mailers as may tend
to expedite the dlsposition of the pro-
ceeding, and to assure a just conclusion
thereof.

) Record of conference. The hear-
ing examiner sl make «\ order which
recites the action taen at the confer-
ence, the azmendments allowed to any
docwments which have been filed, and
the agreeronts made betweoen the par-
ies ag to any of the matters considered,
and which Umits the issues for hearing
to thoso not disposed of by ~dmissions
or agreements; anrd such order. when
entered coatrols the subsequent coutse
of the hearing, unless medificd at the
Learing, to prevent manifest injustice.

§ 1905.24 Consent findings arud rules or
orders. .

(a) General. At any time before th
reeeption of evidenca in any hearing,
or during any hearirg a reasonable op-
portunity may be afforded to permit ne-
gotintion by the parties of an agrecment
contalning consent {indinzs aud a rule or
order disposing of the whole or any part
of the procceding, The allowance of such
opporitmtty and (he duration thereof
shall be In the discretion of tbe presid-
ing hearing examinee, afier cousidera-
{lon of the natore of the procceding, the
requiremcentis of the publle intercst, the
representations of the parties, and the
probability of an agrcement which will
rezult in a just disposiion of the jssues
involved,

() Contents. Any agreement contain-
Ing consent findings and rule or order
disposing of & procecding shall also
provide: . ,

(1) That the rule or order shall have
the same force and effect as If mado after
a full hearing;

(2) That tha entre record on which
any rule or order may be based shail
consist solely of the application and the
agreement;

(3) A walver of any further proce-
dural stops before the hearing examiner
and the Assistant Secvetary; and

(1) A walver of any rizht to challenge
or contest the validity of the findings and
of the rule or order made In accordance
with the agrecment.

(¢) Submission. On or befora the
expiration of the time grauted for nego-
tiations, the parties or their counsel may:

(1) Submit the propesed agrecment to
the presiding hearing examiner for his
eoneideration; or *

(2) Inform the poesidi 3 hearing ex-
aminer that a.rvoment “camnot be
reached, ot

(d) Disposition. In the event an
azvcemant containing consent findings
and rule or order i3 submitted within the
time allowed therefor, the prosiding
hearing exouniner may accept such
ayrcement by issuing his declsion based
upon the amecd findings.
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8 1905.25 Discovery,

(a) Dcpositions. (1) For reasons of
unavailability or for other gpood cause
shown, the testimony of any witness may
be taken by depusition. Depaositions may
be taken orally or upon written inter-
rcgatories before any person designaled
by the presiding hearing examiner and
having power to administer oaths,

(2) Application. Any party desiring to
take the depasition of a witiness may
make applicatiun in wrillug to the pre-
siding hearing examiner, setling forth:
(1) the ressons why such deposition
shauld be talken; (i the time when, the
place where, and the name and post
office address af the crson before whom
the depogsition is to be taken; (iil) the
nams and address of eacl witness; and
(iv) the subject matter concerning whieh
each witness is expected to testify,

(3) Notice. Such notice as the presid-
ing hearing examiner may order shall be
given by the party taking the deposition
to every other party, :

(4) Taking and reecining in cridence.
Each wiiness testifyinz -pou deposition
shall be sworn, ancg the parties not call-
ing hint shall have the right to ecross-
examine him. The questions propounded
and the answerz thereto, togcther with
all ohjections made, shall b reduced to
writing, read to the witness, subscribed
by him, and ceitified by the officer before
whomn the deposition is taken. There-

- pfter, the officer shall seal the deposition,

with two copies tiwcreof, in an envelope
and mail the same by registered mall Vo
the presiding hearing exatniner, Subject
to such objections to the quesiions and
answers as were noted at the thne of tak-
ing the deposition and would be valid
were the witness personally present and
testifying, such deposition may be read
and offered in evidence by the party
toking it as against any party who was
present, represented at the laking of the
deposition, or who had
therenf. No part of a deposition shall be
admittzd in evidence unless there is &
showing that the reasons for the taking
of the deposition in the firgt instance
exist at the time of hearing,

(b) Otliier discovery, Whencver appro-
priate to a just disposition of any issue in
& hezring, the presiding hearing exam-
fner may allow discovery by any other
appropriats procedure, such as by writ-
tenn interrogatories upon a patty, pro-
duction of documentis by a parly, or by
‘entry for fuspection of the employment
or place of employuent involved.

§ 1903.26 Ticurings.

(a) Order of proceeding. Except as
may be ordered olherwise by the preosid-
ing hearing examiner, the party appli-
cant for relicf shall prececd first at a
hearing.

(b) Burden of proof. The parly appli-
cant shall have the burden of proof.

() Fridence--(1) Admissibility. A
party shall be entitled to present his case
or defens¢ by oral or documsntary evi-
dence, to submit rebutlal cvidense, and
to conduat suzh crocs-pxrmvinntion ss
may be required for o full and trae dis-

due notie: -
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closure of the facts. Any oral! or docu-
mentary evidence may be reccived, hut a
presiding hearing examiner shall ex-
clude evidence which is irrelevant, im-
material, or unduly repetitious.

(2) Testimony of witnesses. The testi-
raony of a witniess shail be upon oath or
aflirmation adininistered by the presid-
{ing hearing cxaminer,

(3) Objections. If a party objects to
the admission or rejection of any evi-
dence, or to the Yimitallea of the scope
of any examination or ccoss-examina-
tion, or to the failure to limit such scope,
he zhall state briefly the grounds for such
objection, Rulings on all objections shall
appear in the record. Only objections
mnade before the prasiding hearihng exam-
iner may he relled upou subsequently
in a proceeding. ,

(4) Exceplions. Formal exception to
an adverse ruling {s not required.

(d) Oficial notice. Oflicial notice may
be taken of any material fact not appear-
ing in evideuce in the record, which is
among the treditional matters of judi-
cial notice or concerning /hich the De-
partment of Labor by reasun of its fune-
tions is presumed Lo be expert: Provided,
That the parties shall ba given adeguato
nhotice, at the heaving or by reference In
the presiding hearing examiner’s deci-
sion, of the matters so noticed, and shall
he given adequate opportunity to show
the contrary.

(e} Transcript, Hearings shall be
stenographically reported. Coples of the
transcripl may be obtained by the parties
upan written application filed with the
reporter, and upon the payment of fees
at the rate provided in the agreement
with the reporter.

§ ]90.5.27 Decisious of hearing exam-
IR¢TS.

(a) Proposcd findings of fact, con-
clusions, and rules or orders. Within 10
days after receipt of notice that the
transcript of the testimony has been filed
or such additional tima 25 the presiding
hearing examiner may allow, each party
may file with the hearing examiner pro-~
posed findings of fact, conclusions of law,
and rule or order, together with a sup-
porting brief expressing the reasons for
such proposals. Such proposals and brief
shall be sei1ved on 21l other partics, and
shall refer to all portions of the record
and to all authorities relled upon in sup-
rort of each proposal.

(b) Dccision of the hearing examiner,
Within o reasonable time after the time
allowed for the filing of proposed find-
ings of fact, conclusions of law, and rule
or order, the presiding hearing exam-
iner shall make and serve upon each
party his decision, which shall become
final upon the 20th day after service
thereof, unless excaptions ¢ re filed there-
to, as provided in § 1905.28. The decision

- of the hoaring examiner shall include (1)

a statement of findings and conclusions,
with reasons and bases therefor, upon
each materinl fssue of fact, Jaw, or dis-
eretion presented on the record, and (2)
the appropriate rale, order. relief, or
denial ther of, Thie Jeeician of the heare
ing exaininer shiall be Lased upon 8 eon-

sideration of the whole record and shall
state all facts officially noticed and re-
lied upon. It shall be made on the hasis
of a preponderance of reliable and pro-
bative evidence.

§ 1905.28 FExeeption«.

Within 20 days after service of a de-
cision of a presiding hearing exeminer,
any party may fille with the hearing ex-
aminer written exceptions thereto with
supporting reasone. Fuch «r :options shall
refor to the specifle findings of fact, con-
clusions of law, or terms of the rule or
order excepted to, the specifie pages of
transcript relevant to the suggestions.
and shall sugpest corrccled findings of
fact, conclusions of law, or terms of the
rule or order. Upon receipt of any excop-
tions, the hearing examiner shall fix n
time for filinz any objections to the ex-
ceptions and any supporting reasons.

§ 1903.29  Transmission of record.

If exceptions are filed, the hearing ex-
aminer shall trunamit the record of the
proceeding to the Assistant Jecretary for
review, The record shsall itclude: tlie ap-
plication, any request for hearing there-
on, motions and requests filed {n written
form, rulings thereon, the transcript of
the teatimony tnken at the hearing, to-
gether with the exhibits admitted in evi-
dence, any documents or papers filed in
cannection with prehearing conferences,
such proposed findings of fact, couclu-
slons of law, rules or orders, and sup-
porting ressons, as may have becn filed,
the hearing examiner's decision, and
such exceptions, statements of objce-
tions, and bric{s {n support thereof, as
may have been filed in the proceeding.

§ 1905.30 Decision of the Assistant See-
retury.

If exceptions to a decision of a hear-
ing examiner are taken pursuant to
§ 1905.28, the Assistant Becretary shall
upon consideration thereof, together
with the record references and authaori-
ties eited in support thereof, and any ob-
jections to exceptions and supporting
reasons, make his deelslon. The decision
may affirm, modify, or set aside, in whole
or part, the findings, coueclusfons, 2.d
the rule or order contained in the deci-
sion of the presiding hearing exanuner,
and shall include a statement of res:ong
or bases for the sctions taken on each
exception presented,

Subpart B—Summary Decisicus
§ 190340 Motion for summary deci-ion.

(a) Any party may, at least 20 days
before the dato fixed for any hearing
under Subpart C of this part, move with
or without supporting affidavits for a
summary decision ia his faror on all or
any part of the proceeding. Any oth:
party may, within 10 days after servi‘e
of the motion, serve opposing aflidavits
or countermove for summary declsion,
The presiding hearing examiner may, in
his discretion, set the matter for arg :-
ment and eall for the submir.i-n of
biviefs,
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() The Mling of any doeuments under.

paragraph (n) of this scetion .shall _bﬂ
with the heating examiner, and copics
.7 agy stieh doouments shall be served In
ot vt WALDL§ 100521,

(cy The hearing examiner mav grant
~uch motion if the pleadings, affidavits,
materinl obtained by discovery or ather-
+ize obtained, or matiers offieially no-
ticed show that there is 2o gehuine lssue
25 (¢ any material fuct and that a party

i« entitled to summary decision, The'

hearing examiner may deny such motion
w henever the n.oving party denles access
to information by means of discovery to
a porty oppnsing the maotion,

(1) Amdavits shall set forth such faets
as would be adinissible in evidence in a
proeceding subject to 5 UB.C. 558 and
n37 and shall show affimadtively that the
alianib is competent to testify to the
natters stated therein, When a motion
{or sminmary decision is made and sup-
ported as provided in this section, a
Lorty cpposing the motion may ngt Test
upon the mere allegations or denials of
Liig pleading; his response must sek forth
speetlle facts showing that there is a
suntuno lssue o! fact for the hearing.

t¢) Should it appear from the afft-
davits of a party opposing the motion
that he cannot for rcasons stated pre-
sent by afdavik facts essential to justify
his opposition, the hearing examiner may
deny the motion for summary decislon or

may order a continuance to permit affl’

davits to be obtained or discovery to be
hiad or may maoke such other order as is
Just.

{7 The denial of all or 2ny part of &
motion for summary decisicn-by the
L2aring examiner shall not be snbject to
interlocutory appeal to the Ascistant
Secrelary unless the heaving examiner
certifies in writing (1) that the ruling
involves an hmportant question of law or
policy as to which there is subsfantial
sround fur difference of opinlon, and (2)
that an immeoediate appeal [rom the rul-
ing may materially advance the ullimate
Lermination of the proceeding. The al-
lowance of such an interlocutory appeal
sluill not stay the procecding before the
hearing examiner unless the Assistant
Seerctary shals 5o order.

§ 1903.41 Suwmary decision,

(2) No genuine issue of material fact.
(1) Wlere no genuine issue of o material
faet is found to have heen raised, the
lenring examiner may issue an initial
tiecision to become final 20 days after
service thereof, unless, within such pe-
rind of tinie any party has filed written
exeeptions to the decision. If any timely
exceplion is filed, the hearing cxaminer
shall {lx a time for flling any ohjections
to the exception and any supporting rea-
sons, Therealter, the Assistant Scerctary,
aftor considerrtion of tl e exceptions and
any suppotting briefs filed therewith and
of any objcclions to the exceptions and
any supporting reasons, may issue a final

~decision.

(2) An initial deciston and a finnt de-
cisionn mada under this paragraph shall
include a statemnent of—

RULES AND REGULATIONS

() fndings and conclusions, and the
reasons or bases thierefor, on all issucs
presented: acd

(i) the terms and conditions ot the
2 cr ordem nade,

(3r A cony of an initiz] decision and a
final deeision under this paragraph shall
be served on each party,

(h) Hearings on issucs of lact, Where
a genuine material question of fact is
rajsed, the hearing exuwminer shall, and
in any ollier case he may, et the casae
for an evidentiary hearing in accordance
witis Subpart C of this pays. .

Subpart E—Effect of Initial Decisions

§ 19038.50 Effect of appenl of a hearing
examiner’s decision,

A hearing examiner's decision under
this part shall not be operatlive pending
a decision on appeal by the Assistant
Secretary,

§1905.51 Finality for purposes of ju.
divinl review.

Only a dexislon by the Assistant Sccre-
tary shall be deemed final agsncy action
for purpases of indicial review. A deci-
sion hy a hearing examiner which be-
comes final for lack of appeal is not
deemed final agency action for purposes
of 51U.8.C. T04.

Si{gned at Washington, D.C,, this 22d
day of June 1971,
J.D. HopGsonN,
Seccretary of Labor.

[t Doe.71-0179 Pllad 6-29--71;8:45 am|]
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