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BY Construction or Repair

T0: Contract Form Pp.19
Uader $100,000.00
Purchasing
Credit - ORDER NO.
Legal, '
Insursnce
Operating NTRA
Vice President co CT FOR

RETURN TO PURCHASING DEPARTMENT

Enclosing Hiline Car lLoading Points

(Iasert name of job)

AMERICAN SMELTING AND REFINING COMPANY'S El Paso Plant

at El Paso, Texas

(Insert town and state)

THIS AGREEMENT, mede the._ _15th _ day of __September & 19 70,

Southwestern Industrial
by and between__ Contractors anq Riggers, Inc. , whose address is

1730 Bassett Ave.,P.O.Box 1611, El Paso, Texas 79948herecinafter called the

"Contractor™) and AMERICAN SMELTING AND REFINING COMPANY, a corporation of the

State of New Jersey, whose address is 120 Broadway, New York 5, N.Y. and

P. O. Box 1111, El Paso, Texas 79999 {hereinafter called the

(Insert address of plant or unit)

"Owner").

WITNESSETH:
The Contractor and Owner agree as follows:

Article 1. Scope of the work

The Contractor shall furnish all shop drawings, field engineering, labor,
tools, equipment, transportation, materials and other facilities, except such
items as are hereinafter listed as being furnished or furnished and installed by

- Encloning Riline
the Owner, for Car Loading Points (hereinafter called the "work")

(Insert name of job)

at the El Paso plant of the Owner at El Paso, Texas

(Insert town & state)

in accordance with the drawings and specifications listed below, all of which are
incorporated herein by reference and made a part hereof:

(List Specificstions end Drawings)

As Per Southwestern Quote of 9 September 1970

DMART 147
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Article 2. Time of Completion

The work shall be commenced __September 15, 1970 and

shall be substantially completed. September 30, 1970 .

Article 3. Payment (to be deleted if progress payments are to be made)

The Owner shall pay the Contractor for the performance of this Contract,

the sum of__Six _Thousand Five Hundred and Fifty dollars,
(46550, 00 ), lawful money of the United States of America within
30 days after satisfactory completion of the work and sub-

mission by the Contractor of evidence {including, if requested, complete releases
of all liens arising out of or in connection with the work by all persons, firms
or corporations on whose behalf such liens could be or were filed) satisfactory
to the Owner that ali charges for labor and material incorporated in the work and
all other indebtedness connected with the work for which liens could be filed
have been paid and that the work is free of all liens and encumbrances.

.K)ticle 3. Payments (to be deleted if progress payments are not to be made) .
The Owner shall pay the Contrector for the performance of this co tréct,

the sum ////p

dollars, ($ 4\\\\ }, lawful money of the Uni}eﬁ/States, as

follows:

On or about the day of each calefggr’month, commencing

\\\\\ , 19 , tre O r shall pay the Contractor
per cent | ‘\\\\

labor and materials incorporated in tE
at the site thereof up to the end of tj preceding calendar month, as

estimated by the Owner, less the ag previcus payments; and upon com-
pletion of the entire work, a sum sufficient Xo increase the total payments to

per ceng/k/ < e %) o

payment of the remaining (L« %) of the

the contract prices, of the

v and of materials suitably stored

the contract price. Final

ntract price shall be due

days~after completion of the work.

Before each
satisfactory to t&
case of final p
connection wij
such liens

ch payment is due, the Contractor shqll submit evidence
Owner (including, if requested, partial ivers, or in the
ment, complete releases, of all liens arising™ut of or in

1 the work by all persons, firms or corporations onghose behalf
ould be or were filed) that all charges for labcr and mategrial in-
in the work and all other indebtedness (eycept in the case pay-
ther than final payment, indebtedness not then dus) connected with “the
work”for which liens could be filed have been paid and that the work is free of
ali liens and encumbrances. N
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Argis 4. Payments Withheld

Trhe Owner may witihoid all er parc of any payment to the extert neces-
sary t2 protest ih2 Jwner from loss or damage on a~count of (a) damaged or de-
fective work nct rensdied. (i claims filed or reasonable evidence indicating
protatle filing of cleims .\ sther parties against the Contractor or the Owner
{e) failure of tie Contract:>r to make payments properly to Subcontractors or
for meterial or labor, (d) a reasonable doubt that this contract can be com-
nieted for the talance then unpaid, cr (e) damage to the Owner's property or
tne work of another contractor.

Articie 5. Liens

If any lien remain unsatisfied after payment of the full contract
rric. sas been made, the Contractor shall refund to the Owner all moneys that
the 1atter may be compelied to pay in discharging such lien, including all costs
gnd 2 ress 3b1e at*orney ] fee. The Contractor shall, at any t1me requested

fticle 6. Title to the Work

Title to all work completed:or in the course of construction shall be
in the Owner; and title to all machinery, equipment and materials to be in-
corporated in the work shall be in the Owner as soon as they are delivered on
1ne site of the job.

Article 7. Inspection and Repair

The Contractor shall provide safe and proper facilities at all times
r the inspection of the work by the Owner, and shall as soon as practicable
ter written notice from the Owner, at the Contractor's expense, replace and
repair any materials or portions of the work which the Owner shall deem defec-
tive and make good all work damaged or destropyed thereby, whether or not there
shall be a dispute with respect to any of the foregoing. Any such dispute
shall be settled by arbitration.

b1, ('_)

[T

Articie 8. Protection by Contractor

The Contractor at all times shall maintain adequate protection of the
work from damage and shall protect the Owner's property and all persons thereon
from injury, damage or loss by reason of any act or omission of the Contractor
or any Subcontractor. The Contractor shall be responsible, and reimburse the
Owner, for any loss or expense to the Owner arising from damage to the work or
other property of the Owner caused by the wrongful act or neglect of the Con-
tractor, any Subcontractor or the employees of the Contractor or any Subcon-
tractor. Where such damage includes damage to the work it shall be repaired
at the expense of the Contractor.

The Contractor shall use its best judgement and skill in dealing
with labor matters, and take all reasonable .steps to avoid labor dispute. In
the event of any strike or threat of strike, slowdowns, featherbedding, or other
like practices, the Contractor shall apprise the Owner of all relevent facts
and implications of the particular labor problem involved, and shall consult in
good faith with the Owner in an endeavor to reach a mutually satisfactory solu-
tion to such labor problem and, so far as reasonably possible, to protect the
Owner against delays affecting the work or damage or losses to its other oper-
ations.
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Article 9. Contractor's Liability Insurance

The Contractor shall maintain such insurance as will indemnify it
against claims under workmen's compensation acts and against any other claims
for damages for personal injury, including death, which may arise from opera-
tions under this contract, whether such operations be by the Contractor or any
Subcontractor or anyone directly or indirectly employed by either of them.

Prior to commencement of this work the Contractor shall file with the
Owner completed certificates of insurance in form of "Insurance Certificate"
attached and shall provide insurance coverage in amounts not less then those
stated therein.

Article 10. Indemnity by Contractor

The Contractor shall save harmless and indemnify the Owner from and
against any expense, loss or damage on account of any claim, demand or suit
made by any person whomsoever, including any employee of the Owner, which is
in any way caused by or connected with, or grows out of the execution and per-
formance of this contract by the Contractor or any Subcontractor; provided,
however, that the Contractor shall not be required to indemnify the Owner
against any loss caused solely by the negligence of willful fault of the Owner
or its employees. The Contractor accepts all risk of injury or damage and all
responsibility for any claims for damages whatsoever resulting from the use,
misuse, or failure of any hoist, rigging, blocking, scaffolding, or other like
or unlike equipment used by the Contractor or any Subcontractor, even though
such equipment be furnished or loaned to the Contractor or any such Subcon-
tractor by the Owner, and shall indemnify the Owner against all such claims.

Article 11. Owner's Responsibility for Certain Casualties

The Owner shall be responsible for all damage to the work, and to
material, temporary structures, and equipment (excluding construction equipment
not owned by the Owner) at the site of the job, which is caused by fire, wind-
storm, smoke, hail, aircraft, explosion, vehicles, riot or civil commotion.

Article 12. Compliance with Laws and Ordinances

The Contractor shall give all notices and comply with all laws,
ordinances, rules, and regulations, bearing on the conduct of the work as drawn
and specified. If the Contractor performs any work contrary to any such law,
ordinance, rule or regulation, he shall bear all costs arising therefrom.

If for any reason the Contractor's or any Subcontractor's employees or
agents acquire a status imposing liability on the Owner for employer's con-
tributions or taxes under the Federal Insurance Contributions Act, the Federal
Unemployment Tax Act, any State Unemployment Tax Act, or any other Act, the
Contractor shall be exclusively liable for, and shall indemnify the Owner
against, the same and agrees to comply with all such laws and regulations so
as to relieve the Owner from any and all liability therefor and from the re-
sponsibility of making reports or keeping records with respect thereto.

Article 13. Patents

The Contractor shall indemnify and save harmless the Owner against and
from any and all claims, losses, costs, damages, expenses, actions or other
proceedings, growing out of or resulting from infringement of any patent by the
Contractor or any Subcontractor in the performance of this contract, except
that this provision shall not apply to patented articles or processes specified
in drawing or specifications furnished ty the Owner.




Article 14, <hances in the Vork

The Owner, without irv=liiz=ins this contract, may at any time order
extra work or make changes by altering, adding to or deducting from the work.
Such order may be made the Cwuner <n it <wn tehalf or at the reguest of ths Ton-
tractor, upon discovery by the Contractor of any discrepancy between the plans
and the physical conditions encountered. If suck extra work or changes involve
a change in cost, the contract price chall te increased or decreased by the fair
value thereof. The Owner will itemize the changes to te made and upon receipt
of written notice of same, the Contractor wiil submit promptly to the Owner, in
triplicate, an itemized statement of his calculations cf the adjustment in the
contract price resulting frem the changes or extra work. This must be done be-
fore work on the change is begun unless the Owner gives written order to proceed
immediately. No work cr change shall be made, except by written order of the
Owner and no claim for an adiition to the contract price shall be valid unless
the additional work was so ordered. Any dirruts under this Article shall be
subject to arbitraticn.

Article 15. Owner's Right ic Terminate Contract

If the Contrastor shoul
for the benefit of credito
should be appointed or
Contractor's property
ment provicicns or ihs
refuse or neglect 12 sur:
or if he should r=ziil
or labor, or disrs
otherwise be guilty o
which he shall Tav-
ther=of by the Cwnsr,
cr remsdy, tarminat- .-

2ajuag-d & tankrupt, or make an assignment
a receiver of the Contractor's property
ctor files & petition or if a trustee of the
inted under th+ reorganization or readjust-
3 1. or i3 wh- Qentractor at any time should
“noush provei.y T Lt workmen or proper materials,
rrompt ragrent o to Zubcontractors or for matsrial
oriinance:s ..2* The- wnstructions of the Owner, cr
I any urovision of the contract

cervice of wratten notice
~judice to any other right
o fzr the Contractor's de-

4 +

fault and take poss-azl reterials, tools and ap-
rliances tixereon ana lini mzihod the Ownsr nay dzsm ex-
pedient. In such case, te entitled to recezive any
Turther payment until the nisno k. It th: unraid balance of the con-
tract price shail =xecsed all eral davegss of tle Owner caused by the Con-
tractor's <efzult, incluling ense ¢f firniching the work and comp:nsaiion
tc the Owner for %he Ownsr's izl ani aaiministirative service, such excess
sheil be paid to the Contrac surh Jamasss sheil exceed suck unpaid bal-
ance, the Contractor snzll irferznze 1o the Owner. In the eveni the
Contractor ani th- Ownsr & tT agres the amount to te peid or re-
imburszd the I arall ifd Ty arc or.




.

I
Article 17. Arbitration
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i
" All disputes which are herein stated to be subject to arbitration shall
be submitted to and-determined by arbitration. Except as and.to:the extent
otherwise provided by the controlling state law, no party m ve recourse to

.~ legal proceedings (other than to enforce this arbitration Arfgele) unless and
wﬂntll an arbitration award has been made. There shall be onelarbitrator who

11 be chosen by the American Arbitration Association, whose arbltratlon rules

“'shall be followed.

Article 18. Subcontracts

The Contractor will not employ any Subcontractor without the prior
written approval of the Owner and the Contractor shall require each Subcontractor
to execute a contract in writing containing provisions similiar to all provisions
of this contract which are in any way applicable to such Subcontractor and which
will obligate such Subcontractor to comply with and perform all such provisions
herein. Nothing herein shall create a contractual relationship between any Sub-
contractor and the Owner.

Article 19. Assignment

The Contractor shall not assign nor subcontract this contract in whole or in
part nor shall the Contractor assign any moneys due or to become due Contractor
hereunder without the prior written consent of the Owmer.

Article 20. Coordination of Work

The Contractor shall conduct the work hereunder so as to cause a minimum
of interference with the Owner's operation. Where interference with the Owner's
operations become absolutely necessary, permission shall be requested by the
Contractor not less than seventy-two (72) hours in advance.

Article 21. TUndertakings by the Owner

The Owner agrees to obtain and pay for any permits, licenses and ease-
ments required for permanent structures or changes, and, to the extent practic-
able without interference with operations, to furnish the Contractor, free of
charge, for its use during construction, electricity, water, steam and compress-
ed air required for construction purposes, at the voltage and pressure currently
available at Owner's said plant, to a point adjacent to or within feet of
the site, but the Contractor will be required to make the necessary connections,
provide approved shut-off and safety devices and furnish and install all tempo-
rary lines required to bring them to the point of use.

4

Article 22. Applicable Law

This contract shall be construed and enforced in accordance with the laws
of the state where the work hereunder is to be performed.

Article 23. Entirety Clause e

This contract constitutes the entire agreement between the parties, and
except as may be specifically set forth herein no changes can be made herein
except by an agreement in writing duly executed by the parties or their duly
authorized agents.

Article 24. Additional Provisions

(Add such additional provisions, if any, as the particulsr job requires). -
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IN WITNESS WHEREOF, the parties have executed this contract the day
and year first above written.

SQUTHWESTERN INDUSTRIAL
CONTRACTORS AND RIGGERS, INC.

Contractor

Title President

AMERICAN SMELTING AND REFINING COMPANY
Owner

By.




AMERICAN SMELTING AND REFINING LUMPANY
FORM # INSURANCE.1 Heviscd 11/5¢ INSURANCE.CER T ATE
- yi- 2

AMER ICAN SMELTING AND REFINING COMPANY REQUIREMENTS FOR CONTRACTORS AND SUBCONTRACTORS.

THIS S TO CERTIFY THAT THE POLICIES OF INSURANCE DESCRIBED BELOW HAVE BEEN ISSUED TO

THESE POLICIES ARE NOW IN FORCE, COVERING WORK BY THE ASSURED FOR AMER[CAN SMELTING AND REFINING

T o o % v - e

AT

|F THESE POLICIES ARE CANCELLED OR CHANGED IN ANY WAY THAT WILL AFFECT THIS CERTIFICATE, TEN Dan:
NG TR ANy,

PRIOR WRITTEN NOTICE WILL BE GIVEN BY THIS COMPANY TO AMERICAN SMELTING AND REFINING ¢
SAMUEL METZGER, JR., 120 BROADWAY, NEW YORK, N.Y.

DESCRIPTION OF POLICY
KIND OF INSURANCE “t LLUIRED
MoNGMOM

NUMBER EXPIRES LIMITS OF LIABILITY

CONTRACTOR’S PUBLIC
LIABILITY (COMPREHENSI|VE
INCLUDING CONTRACTUAL)*

BOD ILY« INJURY

PROPERTY -DAMAGE

CONTRACTOR'S
PROTECTIVE LI1ABILITY

-

500 LY~ 1N JUIRY

TERQFEET T D AMEGH

AUTCOMOBTLE

BOD LY« INJ1PY

PROPe RTY -GAMAGE

WORKMEN'S TOMSENSATION

AND

EMPLOYER'S LIABILITY

DA1

CiTY STATE AUTHOR 1 2ED REPRESENTATIVE

*The Contractor shall save harmless and indeonify the Owner from and against any eapenie, loss or danmage on se~ver~ of &nv
claim, demand or suit made bv any person whomsoever, including any employee of the Gwner, which is 1n any way caveed o - ¢
connected with, or grows out of the execution and performsnce of this contract by the Contractor or any Subtoiric~te., pro-
vided, however, that the Contractor shall not be required to indemnify the Owner against any loss ceused sclst- by regi:-
gence or willful fault of the Osner or its employees. The Contractor accepts all risk of injury or damage and ali respen-
sibility for any claims for damages whatzoever resulting from the use, misase, or failure of sry hoist, cigging, hiovching,
scaffolding, or other like or unlike equipment used by the Contractor or any Subcontractor, even thougk such equipres’ be
furnished or loaned to the Contractor or any auch Subcontractor by the Owner, and shall indemnify the Owner against w:t

such claims.

-




