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| Dear’Mr. Mays;
' I an writing you this lotter
cor=ents in our phone conversaties recarding appropriata warnings
, 88 tO agbestos productsz. After considerable roflcection on tha
counsel for Naticnal Cypswa Corpany

problen, {t i3 our view as
enefit may 20s23idbly accrue to a vendor

{ to further aaplify tha .
s

5 that, whilo some added -

i nce to asdestocis and cancer on labels
[}

i

!

[ ]

vho nekes coecial refore
benefit may be mors t-an

of asbestos producss, thse poasidble
outreighed by the additional lawauits fomented by the constane

Tefezences to azlestosis and cancsr an lcbels.

Accozdingly, we think it would be advigable to rg-
considar whether any such refesences should ba included i{n the

-warning label.
This viewv i baged chiefly'oa four factors:

d. Our concern whether pore lawsuits will be brought

which otherwise vould not ber

2. Our belicf that to include such terms may be an
“overIcaction to the uasfortunate facss o2 the. Borol decision:

3. Our btelief that the 037A required l:sbal gives .

«wdequata warning eince tha averaga wvork=an nust realize
that the ®seriocus todily hara*® that nay ba caused by- -
-breathing asbestos dust can cenly refer to a possibla serious

Aung involve=ent; and
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4. Our belicf that asbestos cement products such
&8 those purchased by Arzstrong from National pzcbably
would not involve any violation of currenz OSHA Standards
since the asbestos fibers are locked in, the products
are precut and involve very little cutting on the job
because they can be scored and snapped without cutting.

i . In rereading the Bozel case (493 F.2d 1076) with this
question in mind, our attention was drawn to a number of comxents
A brief ceview of thosc coxxments nay be helpful.

Pirst, the Court noted Borol's ignorance that anv
serious illness could result,

At paga 1081:

®ce. he [Borel] neve:'realized that it could cause

any serious or terminal i{llness. Borel emphasized
, at he and his rellow workers thought that the

. dust 'dissolves as it hits your luags',®
At page 1093s .

*For present purposes, it is sufficient to note
that Boral testified that he did not know that
inhaling asbestos dust could cause serious

illncss ...*

At page 1098:

*Borel testified that he never realized that
inhaling asbestos dust could cause serious
illness..." ) .

At page 1104:

®cee he never realized that it could cause any
serious or tcrminal illaess.®

. Secondly, the Court noted the complete lack of any
varning: .

At paga 1090:

®ees during Dorel's working career no manufacturar
ever warnecd contractors or insulation workers,
including Borel, of the dangers associated with

inhaling asbestos dust...*

‘et * TPimRAL . =
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* at page 1083 and notod the Restatese
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Aftor razn:rihq to belat:d wisilinAas that.i )
exceasive quantities over long p:riodkof tizs =ay bo“;:;;?ii? in

tho couct rotad at page 11043

®ece ﬁona of these so-c=1lled ‘coutions' intis
the gravity of the riagk coe” ated

At page 1099

*, .., defondacts gave no instzuctlons- or warnings
at ail.*

At pago 1103:

-~ apgara, “hero vas & duty to &paak, but the dafandants
«Temnined silent.” . .

At page 11053

. "thug, thars volo gg'wa:ninqn wvhen they cotld have
offectively allowed Borel to make the choice of
encountering o not encountering a known risk.”

. . ©On page 1105 appears what i3 seemingly the only basis
{n the decision for =aking a gpecific ladel referance to csbestosis
Qr cancars

®,.. our roforcaces to failuce to varn zefer to
failura to warn of the gravity ef the danger, that
is, the cxposurs to asbestosis, nesothelicsa and

[ J

othar Cancess ceee

Thi=dly, it noted that £3iling to folleow proper instruc-

tions would nagats any claizm egainst ths magufactuser. It startad
at's do2inition of unreasonably

dangesous products:

*... a product ig unrcasonably dangerous only whan
4{¢ ig 'dangnrous to an exteat baycnd that conte=platad -

by tho ordinary consu=cer vho purchesaes iz'....°
© It approved tha Trial Court's chargo at page 1098 which
stated: . ’

*... if you find ... that the doccased know of the
danqarous natuce of the asbestos products with vhich,
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ho vas vorkizg and apprecisted the danger
eee then you would £ind against tha plaineifs ...°

It reiteratsd that approval at pages 1107 and 1108
notings

®*If you find ... that the dcceasad knovw of the
dangercus nNaturo ... and that he assuted the risk
by continuiang hig work, then you would f£ind ...

* 4n favor of the defendants.®”

On page 1099 it referred npeciticallf to two Texas

decisions where the plaintiff’'s failure to follow the manu-
facturer’sc instructions were found to ba misuca and a valid

defense to the claim against the zmanufacturer.

Ve certainly racocnize the difficult positicn in ‘which

all scllers of asbastos n:oducts nov £ind thanselves but wo do
believa that there may be congiderable merit in avoiding refarcencar
to asbastasis, a term probably unknown to tho average rcacer, and
o cancor, a too well known and scary tern: that might generate

othervise unhrought lawsuits.

I certainly apnreciata the onportnnity to discuss this
quostion with vou and will look forward to hearing furthes fzma

you when you have had a chanca to reconsider it.

Very t:nly you:s,u/zg;7 i

Y l
ﬁ

lllian Le Rieth

Bhl

‘ces M. A. fI. Fay
Mr. W, B, Roff=an
Mr, !'. 1. :S.&‘:cma .
R. L. Back, L3g. »”"
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