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QOccupational Disease Problems Aired

Preventive Measures Considered As Important As Compensa-
tion Benefits; F. D. Sayer Leads Off Discussion; Messrs.
Waters, Bartlett, Caverly and Cronin Participants

Chicf among the conclusions reached
in the occupational disease SYmpositm
discussion of the insurance law section,
American Bar Association, mceting this
weck in Boston, was that any legislation
approaching a solution of the occupa-
tional disease problem should contem-
plate special lemisiation for prevention
along with special legislation for com-
pensation. ‘This point was made by
Thomas N. Bartlett, Maryland Casualty,
one of the leading authorities on the
subject, and his amplification of it was
that when specific preventive and com-
‘pensatdry legislation is enacted and be-
comes effective. much of the present
confusion, confliction and uncerttainty
with their resultant evils will be rem-
edied. Mr. Bartlett is a member of thc
Maryland eommission for study of occu-
pational discases.

Lead-off speaker in the sympositum
was Henry I}, Sayer, one-time indus-
trial commissioner of New York State
who is now occupational disease c¢on-
suliant of the Association of Casualty &
Surety Fxecutives. Mr. Sayer consider-
ed the subject most appropriate for dis-
crssion ot a meeting of instrance legal
minds as “it is the most fertile field for
legislation and court interpretation  at
the present time in the whole range of
workmen’s compensation and employers’
liability.” He was a proponent and one
of the administrators of the first occu-
pational disease law in this country.
nameiy, that of New York, enacted in
1920, and thercfore has had a first hand
opportunity to observe the law and to
evalnate some of the factors in it

Other speakers, all of whom made
consiructive contribntions to the sym-
posium, included T. C. Waters of DBalti-
more, chairman of the Maryland enm-
niission; Dr. A. W. Georgg, roentgenolo-
gist, and Dr. R B, Hunt, occupational
lung disease specialist, both of Boston.
Raymont . Caverly., vice-president,
Fidelity & Casuaity, and John W. Cron-
in, general counsel, Liberty Mutuai.

H. D. Sayer on Model Provisions

In introducing the general subject
Henry 1. Saycr told about the study be-
ing made of the occupational discase sit-
uztion by an advisory committec of the
Association of Casualty & Surety Ex-
ccatives, which is hecaded by Charles
Deckelpian of the Travelers, This body
recopnizes and assents to the principle
that the decath or disability of a work-
man from a ciscase which is clearly and
wministakably the result of an industrial
proecess in which he was cmployed, and
not the result of a health hazard of the
general population, should be deemed to
be and treated as the bappening of an
injury by accident, subject, of cnurse, to
special rules and procedure applicable
thereto, due te its different nature.

“J¢ follows as a logical consequence,”
said Mr. Sayver, “that such diseases
should be brought within the purview of
compensation laws, where the emplayer
and workcr interests in any state accept
thc principle. The acceptance of such
principle, of course, means the assump-
{ion of a certain, definite, though limit-

ed, liability on the part of the emplovers,
and the renupciation by labor, in return
therefor, of any right against the em-
ployer based upon negligence or fault
at common law or under any statute.

“In recognition of this principle, our
advisory committee has wiven intensive
study to the provisions that, in their
apinion, should be embodied in any stai-
nte providing compensation for occupa-
tional diseases. These provisions have
been embodied in so-called model pro-
visions that are available for adaptation
to the conditions prescnted in any state.

“These so-called model provisions or

snggestions were approved by the ad-
visory committee more than two vears
ago. They have recently been revised in
soveral particulars and now embody a
number of departures from the earlier
draft as’ the result of much recent ex-
perience, study and iiscnssion.”

Coming to the meat nf his address the
spesker them claborated upon certain
essentials that he felt gshould be kept in
mind in the drafting and consideration
of legislation having to do with occupa-
tional <iscases. He discussed first the
schedule vs, all-inclusive plan of cnver-
ape and said in parti. L
< “Schedule vs. Ali-Inclusive Plan

“Characteristic—otthe _toose thinking
that too often charvacterizes considera-
tion of this subjcct is the contention
frequently made that the law shoutd
provide compcensation for ‘any and all
occupational diceases,” in just that lan-
guage and without further specification,
This we may have injected into the law
a term ‘occupational diseasc'—that is
ot defned and the exact definition of
which is quite baffling. The same result
is sometimes atiempted by the simple
cxpedient of striking out the words ‘by
accident,” whercver they are used to
maodify the term ‘injury.’ This is on the
theory that compensation for the term
‘injury’ should include injnury by accident
or by discase, as distingnished from the
more lLimited term ‘injury by accident,’
and without distinction.

“Not infrequentty 1 have heard the
suggestion made, in connection with the
indefinite coverage provision, that we
might well let the courts dcfine what is
an occupational disease. May 1 with due
respect, suggest that that is not the func-
tion of the courts, Theirs is not the duty
of making up the legislative mind nor of
making the dchAnitions that the fegisla-
wire is unable or unwilling to make. The
duty of the courts is interpretation—
not legislation.

“As opposcd to the
plan of gencral coverage, 1 belicve the-
fairer, more certain, and more scientific
plan of occupational discase coverage 1S
the so-called schedule plan, or lHsting in
the law of the diseases that are deemed
to be occupationat. To such a schedule
may be appended a listing of the proc-
esses or conditions under which such
diseases occur industrially, This latter
1 do not regard as wholly cssential,
though desirable from many viewpoints.

“A° list of the diseases covered and
the processes in which they occur has
the advantage of certainty and the
avoidance of much cxpensive and dis-
appointing litigation and it makes for
efliciency of administration.
such dcfnitcness there is grave likeli-
hood that in cascs which excite sym-
pathy, where dcath or lingering illness

vague indefinite

{oliows upon the contraction of sot_nc!
discase of ordinary life—snch, for in-|
stance, as prewmonia, common coldsi

foliowed, perhaps, by tuberculosis, heart
disease alteged as the result of long
continued heavy work, thé ordinary dise
cascs of a confagious nature which may
be epidemie in the community, and many
others,——the employer may
to compensale for such conditions, and
his insutance carrier required to as-
\sume such unknown and unknowable lia-
\hilities. 1 should fear that stich a per-
(Continued on Pape 34}

L. T. ZEDLER IN WEW’ POST

Lovenz T. Zedler, formerly connected
with Chris Schroeder & Son Co, Mil-
wankee, has joined Kells & Hall, Inc.,
Milwaukee, general agent of the Great
American Indemnity and special agent

of the Ohio Casualty and the Prudential.
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Discussions Thoughtful
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version of the compensation principle,
such an extension of the law to condi-
tions never contemplated, would result
in an eventual breakdown of the system
or ils conversion info purely paternalis—
tic governmimental relief system based on
Social need rather than on any rule of
legal liability,”"

— Mer, Sayer emphasized that no system
of employers’ liability can securely be
based upon language so all-inclusive and
vaguce that it may niean anything at all
or practically nothing, depending on the
adininisrrative policy. Continuing further
he said:

Occupational Diseases Defined

“Recognizing that local conditions may
make it imwpracticable jn some states to
adopt the schedule plan, it niay be un-
avoidahle to rcsort to an atiempt to
define in general language what is meant
by the term ‘ocenpational disease)

“We have given much thought to a
satisfactory definition, but without en-
tire success. Jt is casy to define ‘dis-
ase’ and to define ‘occupational’ Dot
conjoincd they have vague implications
and possibilitics of cndiess extension and
uncertainties. For those who must em-
ploy such a definition, I would recom-
mend the following: ‘An occupational
disease is one arising from conditions
that are characteristic of and peculiar
to a particular trade, process, Hccupa-
tion or employment, in which the ein-
ploye was employed or cngaged.'

*“This definition, I believe, will hest
stand scrutiny. 1f fairly applied, it will
not include the discases of ordinary lifc
that are only incidentally or specula-
tively related to some condition of the
employment, and it wilt include all thase
diseacses i{hat are truly occupational.

“While the recent New York amend-
ment contains no definition, the induns-
trial board has ruled for the instruction
of the referecs that the term accupAa-
tional disease means a disease charac-
teristic of and peculiar to the oceupa-
tion. And the rccent Rhode Jsland law
on the subiect contains the definition in
the exact lanpunge gquoted above.”

Accrued Liabilities

Turning his attention to slow propres®’
sion and accrucd liabilities Mr. Saver
said: “Silicasis, for cxample, or anv other
prnecumoconiosis, creates problems unique
i comnensation practice. It gives rise
to the problem of so-called ‘accrucd
liahilities.” This term, which has come
JnLo common use in connection with this
problem, is really a misnomer, since the
condition denominated is neither ‘ac-
crued’, nor is it a present 'liability”. By
it is really meant the accrual of a phy-
siological condition, a fibrotic conditinn
of the lungs, which is perartanent but
not necessarily presently dicahling. We
speak of it as faccrued’ because the con-
dition already exists. which may pro-
gress until actual disahility or .death
ensues. It is regarded as a ‘Jiability’ be-
cause, if and when it hecomes actuall¥
disabling, the employer is going to have
to pay for it.

“The accrued liabilitics are what has
made and is making compensation for '
silicosis so burdensome for the emplover
and such a spectre for the insurer. The
present assumption of responsibility for
a condition brought on by years of ex-
posure,—perhaps almnost  entirely  with
asnother employver or employers,—is a
liabitity that few can afford. Tt is thor-
oughly retroactive in this aspect®

Within the past year two notable
methods of the problem have been tried, -
the so-called waiver provision of Tli-
nois, and the transitory limited hencfits
r. Sayer went into
detail on them. HFe then discussed medi-
cal benefits, special medical boards and
diagnosis and other essentials as fol-
lows :

Medical Benefits

“As a part of any program f{or Iim-
itcddl compensation or waivers for sili-
casis, consideration should be had of the

subject of medical treatment. Some
statcs at present have provisions for
unlimited medical benchts in cases of
accident; many of them, however, now
Hmit medical treatment in terms of
week’s allowante or of total cost. Lln-,

}imitcd maedical benefits are only justi-
Table where medical treatménl will be
of avail. Lhe weight o
opinian, hoWeEvet, is that in _simple un-

<omplicated sitics Or_asbestosis, medi-

cal’ atment _avails _nothing, . The dis-
ease i incurable. The 'fibrosis of the

Jungs is permancnt and on eflective
palliative or remedy has been developed.
“The case of the silicotic, however,
presents an exceptionally fertife #&eld
for medical exploitation. Somec effective
and reasonable limitation, therefore,
should be placed upon medical benefits
to protect industry against exploitation
or against expensive notions that the
disabled worker or his physician may in-
dulge in. A limitation of three months’
nreclical treatment with a diseretionary
cxtension aof theece mionths when and if
treatment is useful, scems Jogical.

Special Medical Boards and Diagnosis

“So many and so cowmplex arve the
medical problenmis incident to the admin-
istration of an occupatiounal disease law,
and particularly those relating to dust
discases of the lungs, that the ultimate
determination of  medical  questions
~hould not be left entircly to non-medi-
cal administrative officials. The sure
diagnosis of silicosis, its cause and its
differentiation fromr some other non-in-
dustrial conditions, presents many points
of difficulty. It has heen said 1n Tng-
land that the omnly certain diagnosis of
silicosis is one made after death. We
cannot wait until after death 1o make
such determinations, They must be made
during life. Many simple and uncompli-
cated cascs of silicosis may be presenied
where the diagnosis is comparatively
easy and fairly certain. Many other
cascs, however, will pre<ent the extremes
of difficulty. It is suggested, thercfore,
that there should be set up under any
occitpational disease Jaw a special medi-
cal board to be compesed of physicians
of recognized standing and attainments
-in ‘the bHeld of diaphosis of occupational
diseascs. Such a board need have no
functions with regard to the determina-
tion and finding of non-medical facts,
but after suck facts have been estab-
lished, such as the question of length of
employment, degree of exposure, includ-
ing both concentration and content of
dust, the presence or use of poisonous
matcrial, and other facts in the oeccupa-
ticnal history of the individual. Then, if
there be any controversy, the case
should he referred to such medical board
which shall have authority to make in-
dependent  examinations, and it shall
render its opinion on the condition that
exists, the extent of disability, the date
of disabletment and the relattonship he-
tween the employment and the condi-
tion fonund. Tindings of such a medical
board should be final and conclusive on
the mecdical questions or, if snbject 1o
review, they chould he disturbed only
by the manifest weight of evidence.

Other Essentials

*Qther essential peoints that should he
“‘considered include the following:

1. “Effective means must be provided for full
and trutbful ocenpational histories wherever re-
Auired by tlle'PmrJoner. The most effective
means, it seems to me, i5 to provide that ‘no
compensation shall be payable where there has
heen = false representation in writing as to
previous disability from or expesure to the haz-
ards of an occupational disease.

2. “The matter af time limitation should be
given careful aruudy. The usual prewvisiona for
tine limitations as to notice, filing of claim,

efc., int compensation laws for zcecidental injury,
are not always applicable in laws for occupa-
tional diseases. Notice of an occupational dis-
case is samewhat more essential than is the case
with accidents, most of which are known or
witrnessed, and it should be mote definite in its

provisions, Posslbly a longer time B which to
give motice should be provided fof thon In the
cane of mccident. .

3. "“Provision should rlso he made for those
caxes in which a pre.existing mon-occupationnl
disease may be aggravated ot contelbuted to by
an occupational disease.’” .

Prevention Stressed by T. M. Bartlett

Thomas N, Bartlett, Maryland Cas-
_ualty “approached the pr8blém froni the
Aanglé that prevention of accidents is

expert m"(““ﬂhg just_as important and shomld be urged
£

as forcefully and efectively as preven-
tive incasures to safeguard the worker
and te keep him from contracting occu-
pational diseascs. The speaker ecmpha-
sized: “Tt is just as humane and eco-
ncanically as sound to prevent accidents
as it 15 to prevent cccupational diseases,
yet we must not overlook at least one

very im;gortant factor, to wit—that
_many accidents_do occur from careless-
ness of the worker; thaft undue risks

are knowWingly assaied by the worker;
that in some cases accidents occur be-
cause of violation of known instructions
and rules. These accidents could have
heen prevented hy the worker himself.
Such accidents, howevet, are gecnerally
compensable, But in cases of exposure
to occupational ‘diseases tHere 1s more
fikelithood, “beediise of ~IAtFicafe Trachi-
nery, power  drives {ools; intensified
‘€hemical processes, with their atfend-
atit “acuté Iz <18, "of _thé worker not
having thé least knowledge of the risk
which he is as$urming, Jle does nof eon
tribufe to, i knowingly & par
16 the results, T
-“E--brlieve occupational diseases can
be controlled and prevented generally
with grecater cerrainty tham the control
and prevention of accidents.

Limited Physical Examinations

"“In addition to the preventive meas-
ures developed by engineers and doctors
for safeguarding workers in all
csses, where there is an eccupation=al
disease cxposure, and especially in dusty
occupations, there is one important
phase of prevention which should be
carcfully considered. In the light of ex-
pcrience thus far developed there are .
some who deem it advisable that in a
plan for compensation there should go
hand in hand with all other safeguards
to employes a provision for limited phye-
ical examinations o©of those employes
who will be expascd to occupational dis-
eases. These examinations to be made
when  first  applyving for employment,
Then subsequently interim examinations
at intervals of oane wveay during employ-
ment unless otherwisc required because
cof special circumstances in unusual cases,
and examinations when leaving employ-
ment. f a plan for compensation should
requite such  examinations then they
should be conducted by impartial medi-
cal boards under the supervision and
control of or in a bureau of industridl”
hygicne. * * * N

“Any legislation in an approach to 2
solution of the occupational discase
problemn should contemplate special leg-
islation for prevention along iwith spe-
cial legislation for compensation. All
statutes which may now be in force for
protection of henlth, and which imay be
obsolete in the light of rccent develop-
ments should be repealed. In order to be
just and efficient and to comply  with
constitutional! requirements all preven-
tive legislation should be specific, defi-
nite and certain. Legislative powecrs
should not bhe improperly .and  illegally
delegated.”

C. W. HOBBS CONVALESCING

Clarence W. Hobbs, special repre-
sentative af the commissioners on the
National Council staff, who was operajed
on August 14 in Massachusetts Memorial
Hospital, Boston, is reported well along
in his convalescence. He will be in the
hospital another week. Mr. Hobbs was
missed at the Insurance Law Section of
the American Bar- Association this weck
in Bosten where he was on the program
to discuss “Extra-territorial Application
of Comnpensation Act.” It was read for
him.
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