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contributions to be made. The panel participants met this morning to
look over the questions and to discuss the program.

After the recess, at 3:30, we propose to give priority to questions
asked from the floor rather than to the written-out questions. We
hope that there will he floor discussion even if we haven’t answered
all the written questions, because we want to establish the town hall
atmosphere and to give each of you an opportunity to ask a question,
to make a contribution, to challenge a member of the panel, or do any-
thing else that your democratic instinet suggests you do.

The first question which 1 am going to ask the panel 1s: * How
does one define ‘health problems’? What is meant by ‘toxic ma-
terial'?’’ 1 am going to ask Dr. McGee to answer that question

DR. McGEE : In a broad sense, one might say that any deviation
from optimum physical, mental, and social well-being is a health
problem. That definition of health as the optimum state of mental,
physical and social adjustment has been batted about for a mumber of
vears. | believe for the purpose of this afternoon’s contribution, how-
ever, the health problems involved should be limited to those devia-
tions from optimum health which occur as a result of an exposure in
manufacturing, sale and use of something which is ecalled ‘‘toxic
material.”’

As the title is stated, of course, any deviation in health of a
worker would react on his work in output. and so forth, in a broad
sense. But 1 believe the meaning here is in a more limited sense of
those deviations from the optimum physical, mental, and social ad-
justments which result from the contact with this thing called “‘toxie
material.”’

Passing then to the second part of the question, " What is toxic¢
material?’’ we are i trouble immediately. | find very few people,
outside of those who are concerned with deleterious substances as
they affect man. who have a concept of the large range in degree and
character of toxicity. It is a word which means what anybody wants
it to mean

Unfortunatelv.” to substitute for ‘‘toxic,”” ““poisonous,’ *“dele
terious’’ or what have you, gets us no place. It o happens thad every
thing with which man is in contact can be troublesome and ““tovie™’
if he gets too much Those things that we consider essentinl to hife,
including food, vitanuns, minerals, and water, ean he “tovie™ Lo nan
1 beleve D Henry Swmyvth, e, defined tosie™ snuply e o matler
of too muel I we keep that mowmd, we sl vealize then that we
cannol cirenmseribe o ocertam group ol matevmds and Loy e o oare
fonie others are not ftovie Domust admd and posohiv Be apge o
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help us herve, that, for purposes of orientation, we must have some
arbitrary definition of what is toxic

DR. ZADPP: I can only cxpress my agreement with the remarks
that Dr McGee has made. The term ‘‘toxic material’” is subjeel 1o
very many interpretations by different people The great difficuliy
that we have in talking about them and in drawing up laws and pro-
cedures to govern the use of toxic material revolves about the defi
nition of toxic waterial.

Dr. McGee was quoting to yvou just a few moments ago from
the report of the Council of Toxicology of The American Medieal
Association, in which are reviewed the various definitions of poison,
(The Council found that there was no uniformity.) As a matter of
fact, it states that there is no uniformity of legal or secientific opinion
as to what constitutes a poison.

And then, since a precise definition that would fit all eireum
stances is not possible, the Committee felt that any substanece that
when improperly used may produce harm by chemical action, should
be provided with an appropriate cautionary label or statement, of
cetera. So. here, we have not only difficulty in defining what we nmequ
by toxic material, but also a concern on the part of this group lop
warning of the consequences of misase. 1 think what we really mean
to talk about this afternoon is more properly defined as hazards, that
is, the probability that an injury will occur in the manufacture, sl
or use of these materials.

MODERATOR AHEARN: Thank you very much, Dy Zunpp
Now, I move on to the second question, unless at this stage a wembur
of the panel wishes to add something to what these {wo gentlemuy
have already said.

You foothall men will notice I am playing a seven wan hinegs
on this platform. T am going to ask my right tackle, De. Huclinng,
this question. ““Do you think there is any basie difference in anfely
as applied to people in research and development in comparinat wilh
people involved in regular production operations?™

PG C-BACTHIMAN T thinke this question e the fasd place cofogg
fo an approiel fo safety, In that rospeet, Twdl ey to poss e opingo,

Fothink there is o considerable ddfercnce iy the safoty that gug
cncaunters m the Taboratory and that which one encomdern b
phant T plant e the recular production aperation, i in pomidhils
Foc the enemecrs to hreal o process down itto many compantead puariy
atcb tudy there pancts From the point of view of sately o the difTepayd
ape atne cans e setequantely saferanded 1tk there e ot vepy
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much difficulty 1n this, and it is rather rarely that we have aceidents
of any significant nature in processes that are continually operating
in a repetitive manner. I think that is rather easy to control, and it
is more feasible to train the operators in safety measures.

Now, in contrast with that is a rescarch laboratory. The men in
the laboratory are frequently working in unexplored and unknown
areas. They may or may not, and probably will not, know the toxico-
logical or hazardous explosive properties of the materials with which
they are working or of the materials which might be formed as a
result of their researches. So, here, you have only a few of the general
rules of safety that apply. T think a great deal of it in the case of
the research man depends entirely upon him. I think his approach to
it must be one of safety consciousness. I think he has to really live
safely and to be effective this has to be a part of his background, a
part of his disposition.

MODERATOR AHEARN : Thank you, Dr. Bachman. Now, Mr.
ITateh.

MR. HATCH . 1 certainly agree with everything he said except
the second point, attitude Certainly, it iy true that the people who
are doing the basic research and development work should incorporate
into their day-to-day thinking the needs with respect to safety to a
greater degree than people out on the production line. However, it has
been my experience, aud I am sure many of the rest of us here have
had the same experience, that very often we find it just the other
way around. The man who is doing research is so wrapped up in his
research objective that he is inclined not to give very much considera-
tion to these other matters.

I can reecall visiting laboratories where, for example, they were
using such a well-known agent as benzol and were slopping it around
like water. At the same time, thev might be quite concerned over the
toxicity of the new and exciting material that they are developing.
So, T am sure If is important to make sure that in the course of re-
search and development, these questions are constantly raised, but 1
den’t think we can rightlv assume that the research people are always
going to raise them.

MODERATOR AHEARN: Thank you, Ted. T wan{ to remind
the panel that other contributions are alwayvs welcomed.

MR BAILE  May |onterjecet one comment? The very distine
fion that both gentlemen bave made hetween the researeh operation
and production operation suggests the desieability of a shehtly il
ferent approach to the safety program with respeet to operation In

| 2522 ]



the production operation, you are dealing with guarding against the
individual, 1solated accidents in the course of production, whereas, in
the research operation, you are concerned with the catastrophe prol.
lem. Therefore, your program n that respect should be designed to
provide for the tvpe of aection required in the event those calan.
trophes occur.

MODERATOR AHEARN. Thank vou very much, Mr. Baile,
The next question gives us a chance to break out our legal talent up
here. ““Does not the obligation of the insured under a Produets lia-
bility Policy, particularly his agreement not to settle with a claimant,
nor to admit liability, interfere with a manufacturer’s relations with
his customers and with the public?”’

Mr. Baile, you can be the first one to answer that question.

MR. BAILE : T believe the simple answer to the question is that
it should not. I think at the same time you have to recogmnize that
there is an apprehension on the part of some people that it does. In
order that it shall not interfere with customer and public relationy,
T think it is of utmost importance that there be understanding on {(he
part of both the insurer and the insured. and also that there he the
utmost cooperation between the two.

The basic understanding that has to exist is to recognize the din
tinction between customer complaints on one hand and claims on the
other. Customer complaints must be a concern of the insured, the
manufacturer himself. He must be free to deal with customer com.
plaints as you deal in business relations. without necessarily being
concerned with the legal basis of the claim or the legal possibilition
that might arise out of your action.

On the other hand, it is most important on the part of the
surer to recognize that the insured must be free {o act in that way
that he must be free to deal with a customer in order that he will
have a satisfied customer Since that is the interest of the manofue
turer, he can’t restrain that action in order to profect lus legat pow
tion. The interest of the insurer and the msured must he vecognlzed
ay an identical interest. They are not 1wo partios: they are one papty
<erving otfe aspeet of the insured’s business, which 8 his relntion to
the customers isofar as they arve affected by his prodiets,

! hope I dont sound idealistic speahing as an insueanee i i
that subjeet, heeause T think of as the actual practice ol every ong
pany o standing to operate m the handling of products Tinhiligy
chatms e preemsely that way 0w done that way, then theve mona
mtevferenee  wih the company ™ relations with the pable tha
i tonrers



MODERATOR AHEARN: Thank you Dr Zapp, will you
comment ?

DR. ZAPP . Well, I can’t speak on this topic as a lawyer or as
an insurance Iman.

It does seem to me that there are two separate concepts involved
in this question. One concerns the mechanism of settling claims which
presume that there has been an injury for which the plaintiff seeks
to recover damages. The other part concerns the relations of the man-
ufacturer with his customers and with the public.

Now, it seems to me that the manufacturer has a very definite
responsibility to his customers and to the public, and that is to point
out to them how his product can be used with safety. Nothing ecan
interfere with that responsibility on the part of the manufacturer.
If, however, a claim arises which suggests either that the manufac-
turer’s statements were inadequate or in error, then you have this
question of deciding about liability, which 1 feel is a separate martter.

MODERATOR AHEARN : Thank you, Dr. Zapp. The next ques-
tion is, ‘‘What information respecting physical and chemical prop-
erties and toxicological properties of the material does the industrial
hygienist need in o¢rder to develop the hazard control program?’’ Mr.
Hatch

MR. HATCII: The answer to this question 1s very easy. You get
all that is available There is one very important aspect of this ques-
tion as to what information concerning physical and chemical and
toxicological properties that the industrial hygienist needs. The 1m-
plication is that there is information with respect to the toxicological
properties of the substance obviously essential to an understanding of
the hazard. That doesn’t tell the whole story, however. There must
be added to this question; what information does he need also with
respect to the way in which the process operates in which this toxic
substance is to be used? It is important for us to keep in mind that
there is a very real difference in toxicity and hazard. Here is where
the physical and chemiecal properties as well as thie tuxicological prop
erties come 11.

We know. for example, that two substances may be equally toxic
but guite different in respect to hazard Thus, it should be the indus-
trial hygilenist’s responsibility to accumulate all the information that
is avatlable, and 1t should he his responsibility to digest this mforma-
tion and determine to what extent more information is needed, he-
cause he can’t hnpt lox responsibilty by snaply savine that only so
much s hnown about the substanee and, therefore. decistons have to



be based upon this limited data He must see to it that the necessary
additional information is obtained.

MODERATOR AHEARN. Dr. McGee.

DR MGEL . Accepting the suggestions that Ted Hatel haw
given, 1 wonder if he would admit there is a practical shorteut which
is aseful in human exposures to some materials. I refer to the fael
that if you have an explosive hazard at a concentration in air well
below that causing a definite, clear-cut, biological effect, it is a simple
and good operating rule to take the lowest coneentration needed as n
guide. You may disregard certain properties which are evident only
at levels above that level which can be tolerated for reasons of safety,

MODERATOR AHEARN - Thank you very much, Dr. MeGee,
There are two questions on the list which bear essentially on the same
points and we will therefore discuss them jointly. They are:

1. ““What is the liability of a manufacturer of a toxic chemical
who sells it in bulk for packaging and resale by the purchaser under
his own name or brand in the event of an injury to an ultimaie con
sumer ?”’ and,

2. ‘““What liability does a company have for its product if an
adequate warning label is placed on the container hut the ultinite
consumer either does not read the warning label or does not follow itx
instructions ?’’

I am going to call on Mr. Oviatt first

MR. OVIATT : If the manufacturer adequately warns a reseller
of the toxic nature of the material either on the label or otherwine
and of the care that should be used in handling it, he is nof liahle
if the reseller fails to put such warning on the package when he ve
packages it and sells it to the public Of course, if a manulactuver
should find out in any one of numerous ways that the reseller s il
ing to put the notice or the warmung or any material part therceol an
the packages, then he should call the reseller’s attention fo if. 1§ the
reseller persists in disregarding those warnings, then 1 helieve that
he should stop sclling it to him for Lis own safily

Of course, what should 2o on a label depends greathy on the elius
of trade to which any product is sold, the knowledge of the people
who are going 1o use it, the chemical knowledge and vesults that mghi
come from mushandling. So, you can’t say a label has to hewr than
and so for the entire general public And that would also cantrol gy

a certain extent, what should vo on a label to g peseller 1 whing
knowledee he mav have of the ehenieads sobd and whod he houbd g

vise s parehasers as to the method ol use
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MODERATOR AHEARN: Thank you very much, Mr Oviatt.
Mr. Baile.

MR. BAILE : I think in answering the first of the two gquestions,
you have to make a distinction between chemicals which are toxic
as a normal attribute of the chemical itself on the one hand, and on
the other hand the chemical which is toxice as a result of some danger-
creating defect that exists in the chemical which would normally be
harmless.

Now. I think Mr. Oviatt’s answer is primarily directed fo the
first class where you are dealing with the chemical which is naturally
toxic. Under those circumstances, when the purchaser is given full
knowledge of the toxie character of it and the dangers that are in-
herent, or the purchaser, without your telling him, has that knowl-
edge, T don’t think there is any liability on the part of the manu-
facturer.

However, where the toxiec character of the chemical is created
by some defect in the manufacturing process, then I think there is
liability on the part of the manufacturer.

I don’t think we are going to permit manufacturers to insulate
their own carelessness in the manufacture of their product against
consumers by the intervention of a middle man.

MR. OVIATT - Mr. Baile, after all. the question was what is the
liability of the manufacturer of a toxic chemical. Now a chemical is
either toxic or not toxie, is that right?

MR BAILE: Not according to my friend at the beginning of
the meeting.

MR. OVIATT: If a chemical becomes toxic because of the de-
feet, that isn’t the subject of our meeting today, is it? I thought we
are just speaking of materials that are inherently toxic without any
defect producing toxicity.

MODERATOR AHEARN: 1 believe it would be helpful to the
audienee, Mr. Baile, if we had more pomted discussion of ihe second
half of this question, because it seems to me it is a question which
most people in this audience are very much interested in. Will yon
point. your remarks specifieally to that question?

MR BATLE  As Mr Oviatt pointed out, the hasic consideration
in imposing lability upon a manufaceturer of a chemical, which ity
nature s tovee, is the obligation that s unposed npon him 1o dissenn
nate Lhie knowledee that he has of the daneers to the purchaser Now,
i only method of dome that o mond antanees i throueh tabelinge
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the product with an appropriate warning, stating prohibitions iuzattist
particular use and providing an antidote in the event harm ix en
countered. Having done that, there is not much more he can du,

If, therefore, he meets that requirement—puts an adequate warn
ing on his product—the unwillingness of an ultimate user fo tuke
advantage of the knowledge that has been made available to him,
either refusing to read it or failing to understand that whieli
clearly understandable does not create a liability. On the contrary,
it constitutes on the part of the consumer, the party injured, a Fault
which would bar any right of recovery that he should have agmnst a
manufacturer.

MR. OVIATT: On the other hand, what you are really xuying
is that the manufacturer does not have to police his customers,

MR. BAILE: I think that 1s a fair statement.

MODERATOR AHEARN: I believe the audicnce apprecinled
that additional contribution from both of you.

By the way, I forgot to say in opening this meeting that af the
request of the panel, I want to make it clear that the members of (he
panel are speaking only for themselves as individuals and are not {o
be regarded as committing their companies in any way. | think we
may assume that they and their companies arc fairly close together

We will go on to the next question now: *‘In what way can the
producer of a toxic substance aid in securing ifs safe use hy eduea.
tion, research, and development of control measures?’” Mr. Ialeh,

MR. HATCH . We agreed in a preliminary panel meeting thas
morning that this question answers itself. The point is, how eun wn
get the producer to recognize and accept his responsibitity ?

We have many examples in which the manufacturers of tovie
stthstances have recognized and assumed responsihility i this respoet,
even to the extent of requiring the customer to show evidenee in nd
vanee that he has made adequate provisions for the sade hnndling of
the materal before they will supply it fo him

Poroeall awwhen T oawas with the New York Labor Deparvtment that
one company whieh was producing and distributing o highly tovie
material required every potential customer i New York o get the
approval of the State for theiv proposed coutrol T the cane af
another tovie substanee one of our laree chenneal compaiies lun sed
up an elaborate procreant of educafton ol the gltimemte comamer ol
the materiat, o recogbion of the very puportant Caet Chat  wiflsuf
adequnte salety snea res errons ddlienltie s were bound toopennd

Powondd Tihee to tien to the Lant ttens the dovelopment ol vangnl
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-
measures. There is a particular responsibility and opportunity here
on the part of the producer because, as 1 said earlier, the hazard can
be magnified or minimized for a given toxic material by the manner
in which the process equipment operates. It is the responsibility of
the producer of such materials to take part in the development of
safe-process equipment so that he will be in a position to advise his
customer on the kind of equipment in which he is to use this toxie
material.

MODERATOR AHEARN: Thank you, Ted. Dr. Bachman.

DR. BACHMAN . I can only add to Mr. Hatch’s remarks by call-
ing attention to an action one company is taking. They bring in the
customer’s emplovees who are going to use this material and give the
employees of the customer a course in the handling of it Now this, I
think, is an excellent approach when you get to extremely hazard-
ous conditions I don’t know of anything that yvou can do heyond that.

MODERATOR AHEARN : Now we come to two questions which
the panel believes should be grouped together also: ‘‘What pro-
cedures should be followed to determine whether any of the plant
personnel are abnormally sensitive to toxic materials. In econjunction
with that “~How ix a health problem to be anticipated ? Recognized?
Proved?’”’ Dr McGee.

DR. McGEE - In general, there are certain principles which some
of us feel should be followed.

In the first place, we must know as much as we can ahout the
biological action of the material concerned. We like to know how it
can affect the animal with which we are primarily concerned There
may be a species variation, such as the rabbit story Ted Hateh men-
tioned. The full story of biological action mvolves some understand-
ing of the molecular structure; action at a cellular level, the details
of the chemical, metabolic and other changes brought about in the
body, to the extent that our research methods and our understanding
of metabolism of the body allows us to define those things

Secondly from the standpoint of man, the worker, 1t is quite
essential that we know who in the plant has a deviation from his
optimumn state of health, when, where and why. We are not able 1o
rocognize or anticipate a health problem unless we know what to look
for, and actually do look periodically at this crucial and continuing
expernment inowhieh the worker s mvolved  To accomphsh that, we
must know what s situation healthwise s when he starts (o work
(helare exposured and at anteryals therealter

I think o taree number of oreanzations, o ordetr to he careful
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when using a new material, examine the worker at rather freguend
intervals until they define for themselves:

1 That the average person does well under the circumstances
and the control situation that exists at the plant; and

2 That in a sufficient experience they have not demonstrated nn
unusual sensitivity.

T refer not only to the entire group of allergies, but to some of the
idiosyncrasies which are not too well understood.

A part of this recognition of a hazard involves other than haxie
knowledge, orientation and thinking about it day by day. .\ respon
sible individual reviews some of the possibilities which may he over.
looked and checks and double checks to see if they are actually occur.
ring. If vou don’t look, 1 will assure you that the expericnce ol ol
of us is that you can miss them until they force themselves on yun,
By looking carefully for an untoward reaction you may find it carlioy
than otherwise.

MODERATOR AHEARN : Thank you. Now, Dr. Bachnum

DR. BACHMAN. Once again I am in a position of hackup nuy
with very little to say on the subject, because I think Dr. Metice huy
pretty much said what ean be said. I do note that the point at which
most of the conditions arise or appear is at the starl of & new pliit
I think it is only by following the points as made by Dr. MeGee Thnt
one can discover or uncover the abnormal sensitivity of @ poerson |
The only thing that I know of that could be done is to remove the
man from the action and pray that he doesn’t get worse

MODERATOR AHEARN : Thank you, Dr. Bachman. M Hutaly,

MR. HATCH : I would like to add to what Dr. MeGoee sind, Iy
addition to the continuing observations on the men for the purpone of
ldentifying a problem area, it is equally essential that there be puad
lel studies on exposure. The ultimate purpose isx ta compurve the ane
with the other. So don’t forget that it is the two together, the jung
and the environment, that have to be studied confinuously 1 ordey
to reveal significant relationships.

With mechanization and automation the maintenance peaple i
a plant become more and more important. There wre more ol thepy
in proportion to production men and difficult problenss neee with
respeet {o them beeanse their exposures are so viared and aoeertinm
Thus, systenatie and continuing stadies are even more tirpos tind

DICZAPE b should ke ta content om0 stgeedion ol s
frequent!s made that asg why can't we detoel the abmornndly niggeg
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tive individual! by some sort of screening test? For dermatitis, for
example, why not a pateh test before he is put into contact with the
suspected material on his job? -

Generally speaking, we do not recommend this procedure. I be-
hieve one of the biggest scale attempts at this sort of thing was the
testing of volunteers with mustard gas at the beginning of World
War 1I. A great many were tested in an effort to determine individual
variations in sensitivity. One consequence of this program was that
some of the men were sensitized to mustard gas and therefore reacted
abnormally whenever they came in contact with small concentrations.
So. it is not a practical procedure to weed out the hypersensitive by
a preliminary testing program if we are dealing with a sensitizer.

The other comment is that we can anticipate certain types of
difficulty. For example, suppose we are dealing with a chemical that
produces kidney injury. 1t would not be wise to expose a man who
has only one kidney ; he might very well be ahnormally sensitive. And
that brings up the importance of an adequate, preplacement medical
examination and a eclassification of a man as fit or unfit for a certain
type of exposure.

DR. McGEE: May I add one thing which I think is important?
It is the absolute mnecessity of a critical attitude in tying down the
diagnosis I know of a few areas where 1t is more important to cross-
examine a diagnosis and prove it to the extent that it is possible to
prove it than in oceupational disease. The very act of having a high
index of suspicion when supervising an operation with a potential
hazard sometimes leads to false diagnoses that can be troublesome.

I am reminded of the incident of the plant phvsician who was
aware that a chemical could be a sensitizer of the skin and lead to a
dermatitis. He showed me a case of a very stubborn dermatitis, stub-
born because the man had been removed from the exposure for six
months and still had the skin lesions I was visiting the plant at the
time. I had a hunch of a different diagnosis when 1 saw the man’s
lesions, partly because I was not expecting contact dermatitis, as was
the plant physician who lives with the problem every day. I asked
the patiem if ihere were maanbers of his family whe had «imilyr <kin
trouble There were two members who had similar complaints. The
diagnosis proved to be scabies for all three of the patients.

MODERATOR AHEARN . Thank vou very much We will go on
1o the next gquestion ““ Does the usual Products Liability Policy cover
any and all Hability that may be mposed upon o« manufacturer for
danmages resulting from the use of his product ¢

MEDBATLIE 1 think the ansswer to that questton s obvionsly no
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First of all, it does not cover any liability in excess of limits that nre
provided in the policy. Second, it does not cover the liability thnt
might be imposed upon a manufacturer for damage to the produst
itself. That liability is excluded in the mormal policy. Third, mosl
product liability policies are written on what is called ‘“accident
basis.”” They cover liability imposed upon the manufacturer fot
damages arising out of the use of a product, ecaused by accident. Acei
dent is used there in the sense of some event which is identifinhle in
point of time and place of occurrence, as distinguished from advirse
effects which are cumulative over a long period of time or over u grrent
amount of space. For that reason, it is very important, and partica
larly when you are considering the exposure of a manufacturer to u
liability resulting from toxic effects of the produects, that you keep i
mind that a policy which is written on the usunal accident hasis in not
a satisfactory policy for vour purposes. In that instance, you shonld
be certain that your policy is written on what insurance men chona
to call ‘‘oceurrence basis.’’ as distinguished from an ‘‘accident hanin '

I thing in one other instance the fact that it is on an accident
basis is important, because that also is designed to cexeclude any
coverage of the results of business decisions that might he made, T
pretty difficult to illustrate that in a case of produects. I think it 1a
more apparent in the case of general liability policies You fake {hy
road contractor who has two methods of tearing up an area. One
method is a little cheaper for him, but it involves ¢xpostng sirragnd
ing properties to damage by shaking or noise or something like that.
The other method, which might cost him a little bit more money, woulil
avoid that With that knowledge, he proceeds to Follow the leus oy
pensive method That is a business deeision the company has mimide

MR. .T. C. WATERS: May I ask one question as [o that ¥ Why
do not insurance carriers write policies on a broader hasis 5o they el
beyond the concept of accidents?

MR. BATLE: T think to answer that question yvou have fo ulard
oul. with the premise that the insurance company, it tf could, woild
he very happy 1o wrile policies on a complelely hraad hasis, ‘1'hy
would be very happy to rasure the total habuity ol idustey, "o do
that, of course, we would have 1o receive the folal income ol eneh eig
pany Individually, which you would he unwilling to pay by wiy of
premiium Therefore, it is (he question of halanemer the visde tht you
have heen exposed fo against what you are willing to pay for, ol
necessardy o willoge, bt whal sou ean reasonably pay foe

So ot s o question of asobatine thoswe hazards whieh wee il
common to tudustery cenerally aod coverogge thom and esehidngs 1he
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specific hazards of a particular company or industry which are sub-
jected to a much greater hazard than any other part of that industry
or any other industry.

The second answer to the question, however, from the standpoint
of products liability, is that the insurance industry in general will
write the policy on an occurrence basis. What they are going to want
to know in a particular industry is what are the hazards to which
that company is exposed? And they will try to measure the rate
that they charge in the light of those hazards. But, as an additional
point, for the company that is exposed by virtue of the natare of its
product to damage arising out of the toxie effects. it is most impor-
tant that they should have their policies written on the occurrence
basis I think in the main it will be an insurable risk on an occurrence
hasis.

AMODERATOR AIIEARN : Dv MecGee.

DR. McGER: I disclaim any knowledge of product liability poli-
cies. As a physician, T would hope that no device or arbitrary fac-
tors would ever lessen the desirability and need for a manufacturer
to know those things about his products which are reasonable and
which he should determine prior to their use.

MODERATOR AHEARN: Thank you very much The next
question is “‘Inasmuch as your Industrial experience has been quite
broad, what. based upon that experience, do vou think constitutes
the average corporate philosophy concerning management’s responsi-
bility for the safety and protection of its employees?’” Dr Bachman.

DR. BACHMAN. I think this is rather an interesting question,
and, of course, can only be answered on the basis of one’s own ex-
perience, and 1 think in arriving at any statement or any thought
concerning what the average corporate philosophy is today, one must
review what has happened over the course of one’s lifetime The gen-
eral approach to safety 30 vears ago was quite different from what it
1s today. The companies that were mostly interested in the safetv of
their men were, in a large measure, those companies where vou had
sort of a naternalictic feelino hetween the owners of the company and
towards their men. I don't think there was much of a concerted effort
for safety. Some, perhaps, but not too great.

Then as time went on and we grew, we have had a change in
ecconomic and sociological conditions. I think we have had manage-
ment people, as a whole, become much more socially conscious towards
then fellow man and conscious of their obligations to him over this
30 vear period Phat has ereated a great deal of difference in the
approdch to developing safety measures for employees
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In addition. I think managements over the years have recognized
that safety is economically sound for a number of reasons. It hax u
very definite mounetary value when you consider our competitive
economy Processes have grown more and more complicated; new
products have appeared. This has caused the management to spend
more money in order to build plants whieh inevitably have hecome
complicated.

With the plants becoming more complicated and the production
inereasing, it has been very desirable for the management to see thut
they obtain the highest quality of work and the most skilled workers
that they can. The skilled worker became a very intricate cog in {lhe
production wheel, and 1t was certainly most desirable to proteet him
in the hest possible manner, to look out for his health and be s
that he worked safely. The loss through aceidents or through sane
fatality would be serious, and, actually, mean a lot in dollars in pra
duction time and production effort. I think this social conseiousnions
and these other two factors have gone a long way in improving ony
approach to better and safer working conditions. Furthermore, money
has been saved, and this has been well recommended in the savings
in the workmen’s compensation fees.

Again, I think another factor that makes it worthwhile for mun
agement to have a very favorable attitude towards safety ix that u
increases and improves the morale of their workers, and | know in
our orgamization we have a saying, ‘A safe plant is rather a happy
plant.”” And usually, if you have a happy plant, you have your leunt
difficulties and yvou get your best work.

From my own experience, I would say that whereas in hygoua
years when one approached expenditures for safely purposes, {he
question might be raised, ‘‘Is this necessary?’", the attitude tnlen
today by most corporate managements is, ‘Wil this do gomdl* |
it is hkelyv to do good, then put it in.”” T think this s rather cliare
teristic in my experience.

MODERATOR AHEARN Thank you very mueh, M Ovigld,

MR OVIATT: Dr. Bachman has pretiy well covered the sl
Jecl. T dou’t huow thab all those who were salely conscions 2iv ar i)
years ago were paternalistic, but there has heen s defintle elinnge iy
philosophy Twenty-five or thirty vears swo there were gmntl iy
maries that companies established with part fone nedieal persannel,
and theyv sat back waiting Yor aceidents to happen,

Now they try to prevent acceidents Flhiey eo to oveat leap e wnd
spend greal stmns of woney (o prevent acenbent and T ihmb thiv iy
frue of most of the Targe corporations Foery sewr Larpe nnmnn o
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money are spent on fully-equipped hospitals in the plants and in the
office buildings. They have periodical examinations made of their
employees. They have safety programs and training programs for
the supervisors in the plants.

All in all, mndustrial medicine has become a large part of the
medical profession and a very mportant cog i an industrial organi-
zation. I know from experience that the presidents of some of the
divisions of large corporations put up trophies to be competed for by
the plants to see who can have the least lost-time acecidents over a
period.

‘While the accident statistics may not bear out the statements
that have been made, nevertheless, there is that consciousness and a
striving all the time for bettering their record; and I think the ree-
ords over-all are being bettered every year. As long as employers are
conscious of this safety and what it will gain, not only in a monetary
way, but in a happy, well-knit organization, they are not going to
let up just because they have arrived at some degree of safety T feel
that is the philosophy today.

MODERATOR AHEARN : Thank yvou. Now we will move on to
another question ‘*Have there been recently substantial changes in
the law respecting the liability of a manufacturer to one Injured by
his product?’’

MR BAILE: That term “‘recently’ is a relative term. If I
would treat it as meaning in this century, I would say yes, there have
been what you might call substantial changes, a change in concept
and a change in application of principle.

Prior to 1916, generally in this eountry, vou would have heard
the rule stated that a manufacturer has no liability for injuries re-
sulting from the use of his product beyond persons who are in direet
contractual relations with him. In 1916, by the famous decision of
Justice Cardoza, that principle was finally broken down and in lieu
of it was adopted the rule: if a manufacturer would recognize that
a defectively made product of his involved an unreasonable risk of
harm fo remote users or persons in the viemity of remote users, that
then he was under duty to make it carefully and from that has grown
the general principle now, that manufacturers are, in the main, liable
for defects in their products or for hazards against which they can
guard, even to those persons who have no contractual relationship
with them

Probably more important than that has heen the change in the
application of that rule Needless to say, in any elaim by remote users
aoamst aomanufacturer, the problem of causation s a serious one A
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manufacturer may make his produet at one place and it may itravel
through many hands over much territory and during a long period
of time before it becomes a factor in somebody’s injury. The prohlem
is then to determine whether or not some activity on the pari of the
manufacturer was the cause of that injury. In the main, in the past
years our courts required rather speecific proof of casual relationship
If there has been a major change of our law, it is the tendency of our
courts—and T am one of those who thinks it is a very undesirable nnd
unfortunate tendency—to accept what I call hypothetical or (ies
tionable proof of relationship between cause and injury. I think (o
two main changes that have occurred have been very substantind
changes and have greatly broadened the scope of the liability of (he
manufacturer.

MR. OVIATT: I have very little to add. The coneepts of nan
contractual relationship has been broadened the last few vears 1 {hink
the courts are inelined to stretch that doctrine perhaps sometines n
little too far, but that old doctrine of MePherson vs Duick Conprny
has opened a new thought on this question of liability, which | (hink
is all right as long as they don’t take it too far.

MODERATOR AHEARN: Thank you very much. Now, we will
2o on fo the next question: ““What are the possibilities of changing
process equipment or methods of manufacture or use of a tanie v
terial in order to reduce the potential hazard?’’

MR. HATCH : 1 should hike to speak at great lenuth an this poind,
but we don’t have the time. It is a very important poini. Thers nre
great possibilities for changing a situation from one of wreat dangor
to one of relatively little danger through the proper desiwn ar elinjes
of process equipment. I don’t know of anxthing more Feostvad iy
than to work on a plant problem and {o realize, while wresttivge watls
it, that it should never have existed in the first place, Somobidy
along the line failed to give proper atftention to the seleetion of {he
right kind of equipment so as 1o avoid the problewn  foel (hat (he
industrial hygienists who, up {o now, have heen Inrgely voneer ynil
with hazard control thoueh application of ventilation and odher smich
secondary measures must, in the future, give greater considorat iy fa
redesign of the process cquipment itsctl for purposes of Tyszaed
control.

There are endless nunthers of examples of the erention of nte yn
necessary  problem hecause of the failure ol desqrnern of gy
cquipment fo ineorporate sato thenr sitial thion kg questiones ol bigea el

and to accept From the ot et aoresporealnhily (o iz the paotsn

| 265 |



tial hazard which is on a par with the responsibility they assume for
the operation of the process itself.

DR. ZAPP: 1 would certainly agree with everything that Ted
Hatch has said. T notice that this question really concerns three
things : possibilities of changing process equipment, methods of manu-
facture, and use of toxic material.

T am sure that we could think of examples of all three. Ted has
spoken of changing process equipment of one sort or the other. Then,
the manufacturer may sometimes be able to substitute a less toxic
material. As far as the hazard of use is concerned, I can think of some
examples. I think it 1s almost a truism that we can control any toxic
hazard if we are willing to go to the trouble to do it. Now, sometimes
economies 18 a deeisive factor there. That is, if you have to take ex-
tensive measures to control a hazard. it may not be economically
feasible to do it.

MODERATOR AHEARN : Thank you, Dr. Zapp. Next question :
“Can one distinguish between health impairment resulting from
effects of handling toxic material and that resulting from fear (anx-
iety states) of effects from handling such materials?’’ Dr MeGee

DR MeGEE 1T think the answer 1s ““yes’’ for certain materials
and ‘‘no”’ for others. If a satisfactory differential diagnosis is to be
made, there are two requirements. First, there must be some objective
test which is specific for the effects of the material. By that T mean,
by reliable chemical analysis. Second, there must be the ability to rule
out a similar effect from anything else with which the worker may
have come in contaci inside or outside the plant. In other words, we
must be able to say that a specific health impairment resulted from
the material in question and under circumstances where we can rule
out other possible factors producing that end result.

An example is the anticholinesterase effects of certain phosphorus-
containing insecticides. You have an objective test, in most instances
you have the opportunity to rule out other exposures which could
alter significantly the level of cholinesterase in the blood:

There is another field, however, of materials whose effects are
signs and symptoms whieh are rather vague T feel the clinician ecan-
not be sure whether such illness is a result of actual exposure to a
matertal which is known to give such vague symptoms in the early
stages Butterflies m the stomach, problems of sleeping, walaise and
the like are symploms found frequently im the man who has an aux-

ety sfate. Sometimes (he recognization that the exposure is insufli
qent to produce the diseased state gives us a reasonably wood elue

fiat an ety is responsible
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1 think all the physicians present here will recall in their ¢x
periences examples of epidemics of anxiety in groups of people he
cause one or more workers felt that he had developed illness frown n
particular exposure. He talked about it and others soon felt they hud
the same symptoms. In some instances we have sufficient control of
the environment to know exactly what were the possibilities of capa
sure and to say that it is impossible, under the amount of exporyre
for the episode to be a bona fide exposure with resulting illness. "here
fore, the entire thing must be on a psychosomatic basis.

MODERATOR AHEARN : Now, we will go to another question -
‘‘How adequate are animal experiments as a means of prediciing fox
icity for human beings?”’

DR. ZAPP: If we are trying to predict effects on the human
heing, then the haman heing himself would be the ideal experimentsl
animal. We can’t use man as an experimental animal, and, therefope,
we must accept other species as an imperfect substitute.

Now, perhaps the soundest basis for predicting the effects on
man from the effects on animals is that our internal anatowmy nnul
physiology are rather similar. If we are dealing with a chemicnt that
produces liver damage in dogs and other animals, then we can he
fairly sure that it will produce liver damage in man. We cannot he
too sure about the quantitative relationship. There are differences
species of susceptibility.

Now, with all that, with the recognition thal animal experinen
tation 1s an imperfect substitute, I think we can Took with some wilju
faction at results that we have obtained in predicting effeets on nun
through animal experiments over the past 100 years. We have cor
tainly learned a lot from the animals, and we have, with the uue of
perhaps arbitrary factors of safety, been guided by those reunlin in
setting up criteria for safe practices with respeet to man,

By and large, we have been suceessful There are oxceptionn
There are materials that affect man in ways that we ennnol vepriduee
in any experimental animal, hut they ave, fortunately, vnther rape,

MR HATCH: 1 like the emphasis D Zapp put on {he qunnti
tative aspeets. For obvious reasons, it is not possthle fo franslate |
findings on anmmals for direet application to man

How adequate are animal expertments? o sonme cinen They g
highty adequate and in some other eases they fven ™l beon wdvqunte
Certainly . none of us want fo oo away from here swath the vdea That
the expernnental animal can orve s ol the aeaers, big they have
eiven s mformation of enormons valie So theve coua gty g
the anonad plays are aoportant paet o the Lidy ol tove speatn
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MODERATOR AHEARN: We have arrived at the moment when
we would welcome questions or statements from the tloor If anyone
has a question to ask about any phase of the discussion of the panel, I
would weleome his getting up and giving his name and asking his
question or making kis suggestion.

DR. ANNA M BAETJER, Johns-Hopkins Umversity. 1 know
that the time is very limited. and we have not had time to cover all
the questions. I would particularly like the panel to discuss two
phases: one., the three questions that deal with the labeling laws and
the importance of these; and two, how can the consumer determine
the composition of toxic materials sold under trade names?

MODERATOR AHEARN: As a matter of faet, we had grouped
those three together. Dr. McGee, will you take off on those questions?

DR. McGEE: How can consumers determine the composition of
toxic materials sold under trade names? Sometimes it 1s almost im-
possible to do so, From the standpoint of a practicing physician treat-
ing acute poisoning, such information comes in too late for him to
help his patient. His problem is that of taking a trade name and
trying to find out what it means. He gets a chemical identity as the
first step, and he still doesn’t know what the material is in a pharma-
cologic sense. He has to have that material classified in a pharma-
cologic or toxicologic sense for the information to be of any help to
him. If he doesn’t know something of the hiologic properties of the
material, if he doesn™ know the site of action, he will have no basis
for intelligent therapy. Too frequently, in our present setup, that in-
formation comes to him a little late to be in the best interests of the
patient The labels are not big enough to contain all of this informa-
tion which might be required by the physician. There are in some
packages inserts of deseriptive material which can be of use to him
in some instances.

I think, frankly, we must improve techniques for getting the in-
formation that is required to the customer. and in turn, to his phvsi-
cian where there has been an aceident and resulting illness. Poison
control information centers may help.

MODERATOR AHEARN: Thank you very much. Dr. Bach-
man, you arc a chemical engineer. [ believe everyhody would like {o
hear your specific answers 1o the question of whether a manufae.
turer of toxie materials can be compellied to follow labeling restric.
tions and cautions as reconnmended by the Manutacturing Chenusts”
Assocration  Also, we wonld like to have yvour commments on {he eur
rend status of efforts by o namber of orvanzations, such as the Manu
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facturing Chemists’ Association, to develop adequate labeling and tu
standardize labeling.

DR. BACHMAN: I don’t believe the Manufacturing Chemisty’
Association has any authority. My answer to that is no, 1 don’ he.
lieve manufacturers can be compelled to follow the recommendationn
of the Manufacturing Chemists’ Association. On the other hand, |
think it is highly desirable that thev cooperate to the maxinmnm degroe
possible, and I think the great majority of the manufacturers do at-
tempt to do this because most of them are members of the Munufae
turing Chemists’ Association.

Now, as to the current status of these efforts, that is perhaps vne
of the most active committees in the Manufacturing Chemists’ Ao
ciation. In many cases. it has formulated codes and labels 1o ho used,
which I believe are being used.

Of course, I think the crux of the whole question here ix for sieh
organizations as the Manufacturing Chemists’ Assoctation, The Auser
ican Medical Association, and the chemical specialty people to wet ta
gether and try to formulate a coordinated policy on lubeling, We nre
always going to have difficulties if you have several approaches to
labeling. 1 think we must have a unified approach or, it it is hrolkun
down into compartments, these compartments must all originate rom
the same source. That is, they must originate from the same anthorily,
be that authority one that results because people work togethier or o
that is enforced by virtue of government action

MODERATOR AHEARN - There are a number of associniions,
including the Manufacturing Chemists’ Association, busy in this fleld
1 believe the American Medical Association is equally aelive,

It seems to me, Dr. Zapp, T should ask you fo devole yvonrself
specifically to the question, **How can consumers delevime {hie cofn
position of toxic materials sold under {rade names”"’

DR. ZAPP: Before T answer that, Mr Ahecarn, | wonld [ta to
make one comment on the current status of the work of fhese vapioun
associations The Manufacturing Chemists’ Associntion, throuph thelp
Procavtionary Comanittee, the Chemieal Speetafties Muanulacturing
Association, and the Awmerican Medical Association have wprerood
they will work fogether towards wording of some wmform lubwlnig
Low or af least a set of prineiples that witl guide Thesie sartonun namneiy
foms The CS.M AL oroup is now meeting e Plabadelpdog on thie
very same subjeet That s the enrrent Statas as Tae oo b koo

With respeet to Question 20 onh that s theee of the agroaetog
Cohave gust mentioned, the Mmbactamne Chemed” Veonmtlon,
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CSML.A, and AD.A. agree that there should he more information
on product labels than there is at the present time. I believe with
respect to the industrial uses of chemicals. that industry is fairly
well satisfied with M.C.A.’s principles of labeling as expressed in its
Manual of Warning Labels, with which I presume all of you are
familiar. However, when it comes to the consumer, and particularly
the user of small pachages of cleaning powder or toothpaste or cement
or what have you, it is agreed that there should be more information
on the label so that the user will have some idea of the active ingre-
dients and some idea of the hazards invelved in an aceidental expo-
sure to material.

One of the most frequent inquiries I suppose that we get in the
du Pont Company 1s, what happens if a child swallows a little du Pont
cement? It was never intended for that purpose. of course, but the
question is, what happens? Fortunately, the answer to that is, ‘‘praec-
tically nothing, don’t worry about it’’: but that’s the thing that the
person needs to be reassured about. The physicians, on the other hand,
would like to see on the label the kind of information that would
enable them to treat cases of accidental exposure. Now, with all the
good will in the world on the part of these organizations, there are
still many practical dificulties involved in formulating a set of lahel-
ing principles that will do the job to everyone’s satisfaction.

The householder really wants to know how to keep out of trouble
and avoid calling the 3M.D.’s. And so it goes

Now, T think thal something is going to be done. and out of all
this activity there will be more product information on the labels.
Meanwhile, we have the resources that Dr. McGee told us about, the
poison control centers There are one or two compilations that give
us a good deal of information ahout the trade name products, and Dr.
Hodge of the University of Rochester is coming out with an encyclo-
pedia which will give more information of that type. But, ultimately,
the manufaeturer is the best source of information if vou need it. In
most of these cases where information is needed n a hurry, I think
it can be best obtained by getting in touch with the manufacturer or
his branch office.

MODERATOR AHEARN: Thank vou. Dr Zapp Mr Raile T
helieve to complete the discussion, you ought to answer this question:
““Are present labeling laws adequate with respect to requiring warn-
mg and preventive measures as to toxie qualities?”’

MR, BAITLE . T think there we first have to define the sense in
which we arve using the term adegquate 1 we use the word in the
sonse that complianee assures tnmunity from by for the manu
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facturer, our answer would be one thing: and on the other hand, if
we mean by adequate in the sense of sufficient requirements and en
forecement to protect the public from injury, I think there is a dil
ferent answer.

From the first standpoint, labeling laws as such do not give im
munity from liability to a manufacturer by mere compliance with the ‘
labeling law. The common law itself imposes a duty upon the manu
facturer to bring to the attention of the users of his product and
people who are in the vicinity of its use, the dangers which are in
herent in its use or mayv flow from it He must comply with tha
standard.

Considering it from the second standpoint—of the adequacy of
the laws to protect the publie from injury—1I think we have fo say that
the laws as such are inadequate. I am also one of those who has the
view that the laws will always be inadequate, because 1 think theee
necessarily a lag between technology and its development, and (i
ability of legislators to act.

For that reason, 1 have always felt that effective labeling legin
lation should be broad and general in its terms and depend for effve
tiveness upon detailed and limited regulations issued pursnant to
that broad gemeral statute I think when this 1s done, we ure thig
able to more quickly adopt regulations to changing conditions and 1o
more effectively enable industry to comply, because they can he
specific and thus more clearly understood.

As you know, the number of labeling statutes t{hat cxist tdny ]
are bad Even the person who confines his attention to fhat subjen
and nothing else, and there are few people who do, not enly haws thyey
or four federal statutes with which he must deal, but there ave myue 1
28 separate state statutes, and then there is a multititde of laeul or
dinances that have other effects upon us They have many advantaygen
from the standpoint of imposing criminal liability. {n all instniees
however, they are not effective in enabling authorities fo take ont of
the market the products that do not meet the vequirements ol e
statutes, and needless to say, the only way that you ean veally offi
tively prevent harm from substances that are improperly o the we
ket is toexelude them from the markel by contiseation,

Mr, Ahearn, [ would say by way of sumuiary that, ves, aure Inhel
mg laws are inadegquate They need to Hhe ehanged and Fam hopetd
they will be.

MR WATERS 1 think the andience woubd be mterentoed i e
question of whether mdusteies shoald tell then capdoyees that Thy
nutterial they are handine o tovie ar carcetpooene
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MODERATOR AHEARN: I think we decided to group that
question with the question, ‘‘Should information on the presence of
toxic exposures in industry, obtained by health departments, be given
to labor unions and employees or only to management?’’ Dr. McGee.

DR. McGEE: In answer to the first question, I have found no
way to conduct a program which will get the cooperation of the em-
ployees without giving them the reasons for it. These people are en-
titled to it.

I think the only successful programs that I have observed else-
where, outside of cur organization, are those in which the employee
has some knowledge of why he follows certain operating procedures
regardless of what the end effect is of the material or the end effect
might be in the materials that he handles. Therefore, I would say
that we must give the employee that knowledge so that he can under-
stand and use it in coming to a conclusion as to why he must do cer-
tain things to proteet himself. I think the same statements apply to
organized groups and safety committees and union leaders.

MODERATOR AHEARN : You draw no distinction as to infor-
mation made available?

DR. McGEE: That's right.

FLOOR SPEAKER: It is required in Ohio to tell the employees
of the toxic material in the department and it is required to repeat
it to them monthly.

MODERATOR AHEARN . Thank vou very much.

MANFRED BOWDITCH, Lead Indusiries Association: I think
there were two important matters not covered in the discussion of
labeling. First of all. Dr MecGee said that veryv frequently the nature
of the toxic substances gets to the doctor too late. I wonder if he is
aware of the fact that the American Academy of Pediatrics has now
established over 30 poison control centers from coast to coast. There
are 15 in the State of Florida alone. All of them are manned by tele-
phone 24 hours a day. All are in charge of a physician, and at a
meeting only day before yesterday if was agreed that the Public
Health Service will be asked to take over the national direction of
these centers and see that current intormation is supplied to all of
them. I really think that this is of importance. With regard to
the matter of warning labels, there is a body of laws known as the
Pharmacy Laws, which were designed to protect the public in pur-
chases over drug store counters. In a court in one of the southern
slates recently, one of these laws was interpreied to cover a shipment
of Titharee In industry and an award of $18.000 was made on that
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basis, and at the present time I understand that further suits amount
ing to $80,000 are before the courts. I am told that only about Lall n
dozen of the states have adeguate exemptions to prevent such niix
interpretations. Only about three weeks ago I discussed this with
representatives of the Manufacturing Chemists’ Association, and it in
my understanding that they will take steps to try to bring proper
exemptions into the laws of the other states.

MR. T. J. LANIGAN, General Electric Company: 1 would like
to hear discussion on the question: "‘How is 1t best possible fo muin
tain a continuing safety awareness among employees cngaged in
hazardous occupations involving the use of toxic materials?’’

MR. HATCH: To have an effective safety program (he peoplae
who are attempting to do this must maintain among themselves nn
awareness of safety needs that is stronger than the safely iwareueom
of the employees. T have no particular procedure to suggest sinee |
have had no special experience in developing and wmaintaining such
awareness. I do know from experience, however, that there is wrent
risk if sueh awareness is not maintained and developed ou the purt of
everybody concerned. We have all seen good prograwms hreak down
because of lack of maintenance of awareness.

MODERATOR AHEARN: Dr. Zapp, would you comment?

DR. ZAPP . I will only add to what Ted Hateh has said, Vo thinbk
the promotion of the continual awareness of the safely progeam
among emplovees is a responsibility of supervision. Supervisors will
only do it if they know that higher management wants {hem (o da it
Now, when safety policy is set at the top level of compuny mnnpge
ment and is passed on down through the various supervisory cliznneln
to the employees, then I believe the program can bhe maintained ade
quately, and the employees will have a confinuing awareuess of ths
program. If the foreman goes around an arca without wenring a ik
where a mask is required or without weaving salely glavsies
area where safety glasses are required, obviously, by his exnmple, lip
1s going to undermine the whole program. If. on the other i,
goes in with a mask on or goes in wilh safelyv glisses on nned {nwintn
that others do hkewise, he has a good chance of enforeing the riphw
and maintaining the continued awareness that this question upoaky of,

MODERATOR AHIEARN: Thank yvou Mr Buaile, yenr nee the
general counsel of an insuranee company 1 seems to e vou nee fhe
panelist to answer these two questions = What miethods nre nyvmiabte
to insurance carricrs {o assist thewr msureds i the protection ol amg
ployees and the purehasmye public hom e hurards of tasee gp
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terials?’’ and, ‘“What methods are available to msurance carriers to
assist small industries in the detection and control of hazardous con-
ditions ?”’

MR. BAILE: I think those questions are primarily directed to
the insurance carriers’ place in contributing towards the reduction of
accidents in industry, either among the employees or in users of the
product or in third parties who might be otherwise affected by the ac-
tivity of the employees of an industry. I think that it can probably
come under eight points:

First is the function that Dr. Zapp has already mentioned, that
is, through the sale of the insurance there is brought to the attention
of top management the importance of the safety program. It has a
very direct influence on the amount of costs, a very substantial item
in the cost of any mdustry. By bringing that te bear on the top
management, vou get the influence which Dr Zapp suggested, which
is so necessary, of that philosophy going down through the various
echelons of the company.

Also, I think it is that very force that brought about the changes
in the philosophy of industry that we referred to earlier. I think the
safety awareness of industry has been, to a great extent, hrought
about by the influence of the salesmanship, if you will, of the insur-
ance industry. But in a more practical sense, the insurance industry
contributes through its engineering facilities and its suggestions and
participation in the development of safety programs in any industry.
This consists of arranging and conducting safety meetings, distribut-
ing the proper type of literature, and the proper type of postings.
Secondly, by its own engineering, it supplements the safety program
of a company in ascertaining where the hazards in that industry
exists. And in doing so, it approaches it, I think, with a greater ob-
jectivity, because it 1s uninfluenced by those unconscious influences
which ecompany people are subject to, such as the costs of changing a
process, the reduction in time, or the increase in time which some
change of process to incorporate a safety factor would involve.

Another way in which they can contribute is in the preparation
of a eatastrophe plan for specific hazards. Insurance carriers can aid
in the development ¢f drills 50 that companies are prepated 10 The
event those catastrophes oceur.

Another manner in which they aid is 1 the supplymg of infor-
mation for the preparation and distribution of safety material. The

mstrance indusiry acuires the collective knowledge of many indus-
tries and can bring that knowledge to the aid of a particular company
The instrance carrier also atds in the preparation of purchasing
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agent manuals, which is a method of coordinating the receipt of toxie
materials into a plant, so that knowledge comes to the attention of the
production personnel of the nature of the product that is being
brought in, in order that proper safety precautions can be taken.

Finally, 1 think the contribution that the insurance carrier can
make is to maintain the awareness of safety I think the great (iffi
culty that occurs in many industries is that you develop a progrmm (o
avoid accidents and prevent accidents It has a peak, and then it {ends
to slacken off. Every once in awhile it needs to be rejuvenated |
think the fact that the engineers of the insurance carrier and its staft
come in regularly and constantly bring safety to the attention of (he
people at the production level helps establish the habit of safety nind
1t is that habit which in the long run will prevent many accidents.

MODERATOR AHEARN. On that same point, will you elaho
rate on methods available to insurance carriers to assist small s
tries ?

MR. BAILE: I might say this: I think there is a distinetion {hat
should be drawn there. In some industries, because of their size, they
are able to employ the technijcal talent which 1s required in cifecting
a sound safety program: whereas in other industries, because of 1t
small number of employees they are not able to have people wha will
specialize in those particular problems. In that instance, the insuranee
carriers become another arm of the company and supply it with teclin
cal talent which it doesn’t have available within Its own personnel,

MR OVIATT: Mr. Baile, isn’t it true that the nsuranee eome
panies look to the larger manufacturers many tinies 10 gel informg
tion on these toxic materials, on the processes that are used and {he
safety devices that may be necessary ¢

MR BAILE. Very much so.

MR. OVIATT : And then they can mpart that knowledge to the
smaller companies that are not in a position fo hire these lighly
trained experts?

MR BAILE | would sav that i definitely tere

MR, OVIATT: There is also another way 1 think voru wdl by
me out on this—that insuranee companes have heen helpfal "Phat iy
i making counts—-fume counts, petrographie anadyaes, and e Corth

They o into the plants to mahe {hese and make (her pooon-
mendations

MR BN Yes, that g~ ripehi
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MR. OVIATT: I would like to add just one word if I may to
the earlier question on efforts to develop adequate labeling and to
standardize labeling. Those on the panel who spoke to that question
failed, I think, to mention the fact that the Manufacturing Chemists’
Association at present has a law, a proposed federal law for labeling
and for the far more important matter of confiscation. You can have
criminal statutes all over the place, but throwing a man in jail or fin-
ing him $10,000 will not save the life of someone using a chemical that
is not properly labeled. I think this confiscation feature is all-impor-
tant. This new law that M.C.A. proposes does take care of that ade-
quately as to the defining of what a poison is and setting forth tests
for determining a poison.

Now, what will become of that law. no one knows That is the
present status of the M.C.A ’s efforts.

MODERATOR AHEARN: Thank you

DR. BACHMAN : I would like to comment in reference to earlier
questions. To maintain safety awareness you must say that a company
has to tell its employees what the nature of the materials is which they
are handling, whether they are toxic or carcinogenie, because you can
never have a safety program unless you give the people working with
toxic or carcinogenic materials such information. I don’t think that
was adequately emphasized before.

I think as far as the question of the most economical and best
way a small plant can get help on problems of toxicity and industrial
hygiene, the obvious answer is a good consultant. I don’t know if
there is enough consulting work done in a continuous manner with
the different smaller companies.

DR. THOMAS L. SHIPMAN, Los Alamos Scientific Laboratory .
I would like to have this question discussed: ‘‘If a manufacturer con-
forms to the highest standards of an industry m the manufacture of
his product, will that be a complete defense in an action against him
for injuries resulting from his product?’’ In placing this question
before the panel, I would like to remind them of the experience of
some of the electrical product manufacturers and their difficulties
with beryllium

MODERATOR AHEARN: Mr Oviatt, let me ask vou to answer
that question.

MR. OVIATT: I think that can be categorically answered as
“‘no.”” There have been cases where a court has held that even though
the standards of the Industry have heen followed, the highest stand-
ards, that under the cirenmstances those standards weren’t high
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enough. Each individual manufacturer must assess his own produe
and go beyond, under certain eircumstances, the standards set by the
industry. That is so even though labeling laws are followed.

MODERATOR AHEARN : Mr. Baile, would you eare to add some-
thing to that answer?

MR. BAILE: By way of addition: The responsibility of the
manufacturer is essentially one to conform with the standard of care
that the law imposes. Now, that standard may be imposed either hy
statute, by judicial decision or hy what is probably a pretty vague
standard, namely, the standard of care of a reasonable man acting
under those eircumstances.

Now, in determining whether that third standard has been met, n
court or jurv should take into comsideration what the practices nnd
standards of an industry are, but they are only a measure for the fuet-
finder to use and are not binding upon them. In other words, the wide.
spread adoption of a particular method or praetice will be a fest for
determining whether or not reasonable care was used. But the courts
have said that 12 lay people, who don’t know a thing about ihe busi-
ness, can say vou could have used more care. 1 can’t believe that
reasonable care can be any more than an industry would use, hecaune
I don’t think industry would ever adopt. as a widespread practice, n
careless practice if there were a safe one. The court seems to think thut
12 jurors can say they can.

I might sav, whenever I have been confronted with that problem,
I have always remembered the one judge who said the only reasonahle
man he ever knew was his wife’s first husband.

MR. SCHWENZFEIR, JR., Brush Bervllium Company - | wonld
like to have the expression of the panel on the distinetion in labeling
procedure between what is required for a retail product and what ix
required for industrial produets. It has heen inferred that i i nuy
particularly important to exercise greater care m labeling F (he
produet is to be handled in commerecial use, thougl it may he v redpll,

It is implied in another question that the wanufacturer of (he
toxic material can pass the responsibility on to the carpornte puv
chaser, who, m turn, passes the hazard on to s cmployver, 1 wondey
if’ that is really correct.

MR. BATLE . 1f T understand your question, itoas thin . Whethe
a manufacturer has a duty with respeet Lo civinge wariings g (o (s
attributes of the product to the altunate consumers, where Jue npdln,
Tet's say, to a middle purehaser who vepackages of or somethoyr R
that ?
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MR. SCHWENZFEIR, JR.: No, intermittent handler is another
production concern, like this bulk packaging that was in one of the
earlier questions of the program.

MR. BAILE: Your question, then, concerns the liability of the
manufacturer who distributes in bulk to people who handle that prod-
uct in transportation and who are employees of the purchaser who use
it in some manufacturing process?

MR SCHWENZFEIR, JR : Right.

MR. BAILE: I would say by way of answering that. first of all.
1.C C regulations, of course, control to a large degree the require-
ments of labeling in transportation. Now, they are designed primarily
for the protection of employees who are handling it in transporta-
tion, and, of course, conformance with that is required and if there
is a lack of conformance and injury results to emplovees of carriers
who are transporting it, liability would be imposed

From the standpoint of the employees of the purchaser of the
produet, the problem there. as I see it, is this: The law Imposes upon
the manufacturer the obligation to give warning, reasonably calcu-
lated to call to the attention of the users or potential users of the
produet the hazards that are apparent in that product.

Now, notice, it is a duty of reasonableness that is imposed wupon
them. It would be an utter impossibility for the manufacturer of car-
bon tetrachloride, let’s say, to go to every employee in every manu-
facturing plant that uses that and inform them as to the hazards that
are involved in the use of it. So. the law recognizes, under those cir-
cumstances, that if the manufacturer brings to the attention of the
purchaser whose employees are going to use it, the hazards of that
product, or if the purchaser without having it brought to his attention
1s aware of the hazards of that produet, then there is no obligation on
the part of the manufacturer to inform them, because the law never
requires a man to do a vain act. You don’'t have to tell somebody the
dangers in a product when he already knows them Then the law im-
poses upon that employer the duty of providing his employees with a
safe place to work and of passing on knowledge of hazards to the
smployees so The employee can take such action and exercise such care
1s 18 necessary for his own protection

Daoes that answer the question or am [ still missing it

MR, SCHWENZFFREIR, JR That's it Thank you

MODIRATOR AHDEARN Now, s there another question Tran

he Hoor”
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MR. W. W. HODGE, Koppers Company, Inc.: I would like to
hear discussion on the question of how industry can best work witk
governmental groups in order to be certain that regulations for the
control of hazardous materials are proper and reasonable.

MODERATOR AHEARN: My. Hateh, we had assigned you 1o
answer that question.

MR. HATCH: I am not certain what the framer of this question
had in mind-—obviously, there are many different answers to it.

Industry, presumably, does have a large volume of informuation
that can be best utilized by working with governmental agencics in
order that the proper regulations be formulated. I have in mind one
very specific way in which industry is working with an official ageney
to make sure of proper regulations, and that is in the State of New
York, where under the procedures for developing or regulating cadexs
for industry, it is required that an advisory committee be formulatd,
including representatives from the industries directly involved, thons
who supply equipment to be used in industry, representatives [vom
labor unions, and so on.

Now, T think the important point here is this: in the very frmu.
ing of this procedure, recognition is given to the fact that {he proh
lem pertaining to the use of a particular toxic substance in one par
tieular industry may be different from the problem that arises in thes
use of that same toxic substance in some other industry, and that fu
be reasonable regulations must recognize this. Regulations devetopd
from this point of view are distinguished, for example, from a senernd
regulation which consists principally of a list of permissible conern.
trations. Take carbon monoxide, for example; adequite vegulntiong
for control of this hazardous gas should be different from vegulutions
governing its control in steel mills.

This is recognized in the New York procedure, and praovidions
are made for the active participation in formulation of induxtey codes
by those people from the industries who do have needed informntiog
and experience. Obviously, to be objective. it must he apreed by all
those who do participate that the purpose 15 fo come ont witly o peg.
iation which will, in fact, prevent (1 health or accidents:

We had in this room nof long ago a public wmeefing \\'lm'ln huaed s
same purpose here m Pennsylvania Prior to the officm! adaption of
regulations pertaining to a certain industrod huzaed, people Foong
the mdustries who could hring importimt mbormation aod o e o
fo bear on the problent were imvited to attend and contrihate wup g
fions which woulth make the final code mare offeetive T helieve thal (e
cdustrres that do have thos informaton - hooald welcome and thdeaad,
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should search for opportunities to bring this information to the official
agencies and work with them in translating it into reasonable regu-
lations

MODERATOR AHEARN- Now, we have room for about one
more question Who has a question to ask?

R. C. ERICKSON, Aluminum Company of America: How would
you propose to bridge the gap between safety and the business re-
vealing trade secrets when such became necessary in the interest of
safety ?

DR. BACHMAN: Of course, the question of trade secrets is
rather an interesting question. If you have rather a fundamental
patent on a process, you usually are adequately protected.

Let’s try to confine ourselves to the area where we sayv the
patent protection is not available. I think this is going to be a tough
one. Frankly, 1 think about the only way that it could be handled
would be—well, there are two ways. If the number of companies in-
volved were small, T think it likely that Company A possessing the
trade secret might be quite willing to make the information available
to Company B with the sole restriction that this information not be
used by Company B except insofar as it was used for the purposes of
protecting the health of the employees or for rendering the work
safely. If the secret information or the confidential information, let
us say, were to be used for purposes of profit in the manufacture of
the item, there Company A would properly expect a remuneration
from Company B. This is fairly standard without the element of
safety.

There are a lot of companies today that go out and deliberately
buy confidential information rather than patent information. When
vou go beyond the relationship existing between the few companies
and try and say that this is something that would be broadly applic-
able to a great number of companies, T don’t know how you could do
that except through some form of perhaps very fine social feeling, let
us say, social consciousness on the part of the company possessing
those trade secrets and indicating a willingness to make available {o
their fellow countrymen at large such information 1 think that is the
only other possible approach whereby yon can achieve that

So, | think you have iwo cases; one, where the number of com.
panies involved are limited, this can he handled Where the compan
ies involved are not limited and very farge, then yvou must depend, |
heheve, entively apon the social consciousiess ol the manasement of
the company holding the frade secret
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MODERATOR AHEARN: You would never think it wise tu
undertake concealment if the price of concealment was to bring diffl-
culties to a man’s health?

DR. BACHMAN : Of course, I am a little bit biased. I don't he-
lieve people are such blackguards that thev would do those things

MODERATOR AHEARN : Gentlemen, I think I anticipale the
wishes of the audience when I express to Dr. MeGee, Dr. Bactunun,
Mr. Baile, Mr. Oviatt, Dr. Zapp, and Mr. Hatch, your appreciation of
the contribution which they have made to our knowledge We have
had a distinguished panel, and I hope and believe that we lhave hal
a very profitable session.

I would like to say on behalf of the panel, you have heen i womd
audience. You have been very attentive and very courteous, and that
has inspired the panel to do a good job. You have to have o pomd
audience to have a good panel We have had both here today
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