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Date! Apcil 23, 1992
Tot Nevada Powsr Litigation Team (Bill, please forward)
From; P. Merrell '

Re:! Suggested motion for partisl summary Jjudgment

David called yesterday and sought my opinion on <the
sdvigabllity of a motion for summary judgment. As a tactical move.
I baliave a motion for partial summary judgment would be excellent,
so long as it is confined to the issves of fraudulent concealment
and 14iability for fraudulent misrepresentation and failuvre to warn,
reserving the issues of damages and . punitive damages for trlal.
I'a sppreciate it if you would each play devil's advocate and share
your thoughts.,

As I read the Ninth Circuit's eopinion, it has ruled that we
bave sufticlent evidence to go to the 3Jury on <fraudulsnt
misrepresentation.and failure to warn. Whether it went that fer on
the frauduleént concealment or only ruled on the sufficiency of the
complaint for that issue is less clear} however, the overlap of the
misrepresentation ruling with £fravdulent concealment igsues has the
effect of entltling us to go to the jury on that issue as well., I
therefore gee 1ittle risk in ys £iling a motion for partial summary
judgment on thdse 'issues, ‘cértainly no greater risk than we will
face at trial., . .,

At the pame time,ltha Hinth Circuit clearly has not ssid that
the defendants are entitled to go to the jury on these issves. In
fact, they have offered no evidence on these issues other than
deposition testimony of Neveda Power officlals.

From éfp:oqedurgffpurfﬁﬁ?? point of view, the defendants might
be entitled simply to largue that opposing inferences cen be drawn
from the facts 'already in the' record, However, we are all agreed
that they aan;fnotu'!'xr';isk"_:'a::fx:aud jvdgment, which would have
disastrous reparcussions for them. Therefore, I believe that they
would have no choice bBut to'bring forward their opposing theories
and evidence,’

Forcing them to 'Identify their theorles and evidence at this
point glves;pswgave:aﬁ;adgg@pageu:_

-~ 'As ‘a  dlscovery ‘device, such a motion would almost
cectainly be the best discovary response ws will obtain
in this l11tigation! ' They will be forced to bring forward
whatever evidence‘ they bhave of warnings, 1imited
warcanties, ‘etci, 'and pexhaps most importantly, their
stateé. of mind, I-antlicipate that they would have to
esteblish their state of mind with affidavits of former
high officials. Once they have done so, thay can no
longer efgactIVe;g%opposa us in taking those people's
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depositions. Furthermore, wa learn what evidence wa will
have to meaet at trial, without the normal tooth-pulling
involved in discovery against multinational corporations,

By forcing them to prove that there is a jury issue, they
undercut arguments for postponing trial; {.s., it's
difficult to tell the judge in one breath that you have
enough evidence to withstand summary judgment and in the
next breath olaim that you lack sufficient discovery for
trial.

By taking ths high ground, w& flush out whatever summary
judgment strategy they may still have up thelr sleaves at
a time when their possible cross-moticon for summazry
judgment will not delay the trial.

Ve take control of-the litigstion rather than waiting for
them to throw the next punch, which wouwld almost
certainly be a blow aimed at delaying the trial.

We got an eacly opportunity to begin eduvcating our judge
to the new posture and realities of thas case.

Defendants' outside counsel have almost without a doubt
been  instructed by now to provide the defendants' in-
house counsel with coplies of any dispositive motions and
diafts of any proposed responses. By flling for summary
judgment on the issue of fraud liablility, we force a
dialogue between' butside and in-house counsel on the
thinness of their evidence and their 1likelihood of
success' not 'only on‘summary judgment, but also at trial.

i

This should spark consideration by in-house counsel of
‘whether prolonginbLthc litigation simply means glving

outside counsel an opportunity to bill more houvrs. Thus,
our motion would enhance the 1likelihood of prompt
EBattlement.’ (E&q;ﬁe be particularly oritical of this

RS
3

Our motion 'would likely force the defendants to begin
calling each other names, thus 4ividing the united front
we have faced up 'to now. (We may wish to consider
briefing the issye of conspirmcy and its supporting
evidence In ‘the summary Judgment motion and
simultancously moving to amend the complaint accordingly:
this should ‘faorce the defendants to point the finger at
esch other rathar than risking summary judgment on the
conspiracy issuet? (Note for any of you who have not
researched conspitécy before. It is not a separate causa
of action. It is’a rule of evidence that allows us to
attribute gonduotof one defendant to the othaers, as well
as a zrule of 1liability establishing joint and geveral

l;abtljty;tor sepatate acts taken in furtherance of the
conepicacy's goalsiv
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Our motion almoat certainly would heighten tensions
betwesn outside oounsel and_thai: cliants.,

If our summary judgment motlon came hard on the heels of
a pettlement proposal, 1t would almost certainly result
in in-houseé ococunsel wanting to cover thelr asses Dby
taking both the proposal and their evaluation of the
likelihood of succass to company managers.

If needed. we gain an opportunity to supplement the
district court record with new aevidence before the
deadline for petitioning for
query whether 4§t could be

certiorarzi. { However,

“gonsidered by the Supreme Court; I believe it could but

e -

have not researched the precise issve.?

We would all probably enjoy the reaction.

I'd appreciate whatever thoughts each of you may have on this

subject.

Knoxville.
(613) 525-7028 and by telefax at (615) 525-4679,

I am unavailable today, en route from Oregon to
Beginning Friday, I will be avallabla by telephone at
There is three

hours time difference from the West Coawt,
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