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CHAPTER XV!—OCCUPATIONAL SAFLTY
AND HEALTH ADMINISTRATION, OX-
PARTMENT OF LABOR

PART 1910—OCCUPATIONAL SAFETY
AND HEALTH STANDARDS

Standard for Exposure to Asbesios

Pursyant %o sections &(d) and B¢}
of the Occupeticnal Safety and Health
Act of 1970 (34 Htat. 1593, 1599: 29 U.S.C.
635. 657), Secretary of Labor's Order No.

2-71 (38 FR 8754), and 29 CFR Part
1811, $1910.1002(1) (1) of Psrt 1910 of
Title 29, Code of Federal Regulations, is
hereby amended (n the munner set forth
below, in order 0 extend the retention
period {or asbestos exposure monnoring
records {rom three years to twenty years.

Qn December 7, 1971 (36 PR 22207),
OSHA issued an emergency temporary
standard or asbesios in resoonse Lo & pee
titdon by ths Izncdustrmial Uczlon Departe
ment of the AFLCIO, pursuant to sec
ton 6(¢) o©f the Act (84 Stat 15596, 29
USC. $§55). This emergency temporary
standard wus designed primarily w0
inmediately reduce and control occupas-
tional exposurs t0 asbestos dust concene
tratons, and did not contaln recorde
keeping procedurss. Howgver, on Janue

ry 12, 1972 (37 FR ¢88), OSEA pub-

sbed 8 proposed comprehensive stande
ard for asbertos exposure which did
include recordkeeping provisions. Parae
gTaph (h) (1) of the proposal (37 FR

468) provided that exposure monitaring
records, and records of medical examie
nations, be msiniained for a period of
twenty yesrs. After public hearings the
Becretary promulgited s new, perma-
nent OSHA stancerd for asbeslos on
June 7, 1972 (37 FR 11318), in sccorde
ance with section 6(b) of the Act (84
Btat. 1593, 29 U.8.C. €33). This new reg-
ulation, which appeared sz 28 CFR
1510938 prior 0 recodification, cobe
tained & three-yeur requirement 102 re=
taining exposure monitoring records, 39

CPFR  191093a() (1)
1910.1001(1) (1)), -

On July 27, 1872, pursuant 0 s
8(f) of the Act, (34 Stat. 1391, P UBC.
6557, a petition for judicial revisew of the
asbestos standard was filed with the
United States Court of Appeals for the
Dustriet of Columbia. The principal petie
tioners, the Industriasl Union Departe
ment, AFL-C10, objected to sevaral sube
stantive portions of the standard include
ing those dealing with recordkeeping.
‘The Court afirmed the GSecratarys
Judgments and the standard’s validity

monitoring records. “Industrial Ualen
Department, AFL~CIO v. Hodgson.” 499
% 24 487 (CAD.C. 1974). The Court
directed the Secretary to re-examing the
standard with respect to the three-year
Tecordkeening provision and to recotte
sider whether such tims period sdee
quately assured employes protection
{rom asbestos-related disessas.

RULES AND REGULATIONS

In discussing this lssue, the Court
noted that many of the problems facing
the Becretary 1o developung an asbestos
standard wers directly atiridbutable to
the lack of information concerning
asbestog-reisted diseases, and particue
larly to the lack of relable data on past
exposure jevels. Notizg the clase funce
tional relationship between medical rec-
ords aznd exDosure records. and the fact
that the stanaard requred that medical
records be maintained for at least 20
years, the Court expressed surprise at
the short three-year retention period
for morutoring records. After reviewing
the Secretary's obligation under the Act
to requure retentio@ of records Decese
2ary for the deveiopment of information
concerning the causes of disease and the
importance of exposure data in estabe
lshing this eausal relationship, the Court
remanded the recordieeping requirs-
ments to the Secretary “for such modifia
cation or clartfication as may be Decese
SAry to ensure that the statutory objece
tives wul be fulfilled” 499 F. 2d at «48.

Pursuast o the Court's durection,
OSHA has completad its review. and has
concluded that the opinion expressed by
the Colrt is an accurate refiection of the
record. and that the agency’s inttial
Judgment warrants correction.

OSHA believes that extension of the
recordieeniag requirement {or exposure
monitoring {rom three years to twenty
years as originally propesed would be in
harmony with the twenty-year retantion
period now required for employes medie
cal records. 29 CFR 1910.1002(J) (8) (1),
As the court noted (439 F. 24 at 488),
the two sets of records when read to-
gether would provide a more complets
Tecord of an employee's history of ex-
posure. & factor vitally important with
respect to asbestos-related diseases. The
extended period for retention, with ree.
sultant dats accumulation, will be crite
ical to medical and scientific Investigae
tions studying such questions as deoses
response relationships in diseases caused
by occupational exposure 0 asbestos.
This decislon would also be responsive to
the sgency’s declared concern that the
past tnadequacy of Reslth and monitore
{ng recorus have hindered research intn
the consequences of asbestos exposure at
the workplacse. 37 FR 11318, June 7, 1972,

The long latency periods associated
with ssbestos-reiated diseases. and the
consequent need for s standard to take
such latency pertods {nto account, were
recognized by both the OSHA Advisory
Committes 08 Asbestos Dust (procaeds
ings at pp. 103-103, February 17, 1972)
and the NIOSH Criteria Document for s
Recommended Standard on Asbestos
(generslly chapters I and II). In addie
tion, testimony by two witnheasas at the
OSHA hearings also supported longer re-
tention periods for exposure monitormg
records (Tr. at 827, 538, March 17, 1973).
A consemsus of the evidence in the record
indicates that exposure monitoring rece
ords should be heid {or at least 20 yoars
in order to maks such 8 requiremsds
meaningful in view of what {s genenally
recognized a3 the minimum latency pe=
riod for many asbestos-related disesses.
OSHA {3 of the view that the interests of
worker health would be best served hy
requiring the retention of exposurs mofie
{loring records for a period which re-
flects an appreciation of his recognizad
latency factoe.
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Accordingly, pursuant to the Court's
remand lor further consideration of the
retention period for monitonng records.
we have concluded, based on the exist-
ing record and for the reasons stated
above, that a 20-year reteption pertod 13
supported by the evidence and neces-
sary for the protection of employees. It
is Doted that in 8 pew propasal oo ex-
posure to ssbestos (40 FR 47652, October
9. 1975), which reflects the most recent
scientiic and medical developments 1o
the feid. 8 ¢0-year retention penod tor
the duration of employment pius tweaty
years) for both exposure measurement
and medicsl records has beea propesed.

For the reasons stated above, the ex~
Dosure records provision of the asbestos
standard wil be corrected to requure re-
tention of expasure monitoring records
for at least 20 years, effective March 19,
1976. OSHA beLeves that a delay in the
efJective date of this requirement iz not
wartanted since this rule only requires
that affected employers retan records
which they have already compued and
therefore does Dot Impose & new burden
of actiog. and sunce the initial three-year
reteation period for such records has pow
lapsed and these records mught be
destroyed. Loss of such records would be
irreparable. Continued access to such
Tecords by all concerned is essenual in
the public interest, and is an appropriate
means of effectuating the goals of im-
proved worker safety and bealth under
the Act. Good cause is found, therefore.
pursuant o section 4(d) (3) of the Ad-
ministrative Procedure Act (5 US.C. 553
(@) (), for making this rule efective.

Accordingly, pursusnt to the direce
tion of the United States Court of Ap-
peals (“Industrial Tpnion Department.
AFL~CIO v. Fodgson. supra™), and the
above referenced suthority, paragraph

(1)(1) of 29 CFR 1910.1001 is hered
amended to read as follows:

§1910.1001  Asbeston.

. L L d L L]

(1) Recordkeeming—=(1) Erposure rec
ords. Every empioyer shall maintain rec
ords of any personal or enruonmenta
monitoring required by thus section. Rec
ords shall be matntained for 3 period ©
at lesst 30 years and shall be made avau
able upon request W0 the Assustant Sec
retary of Labor for Occupational Safet
and Health. the Director of the Nations
Institute for Occupationsl Safety ans
Fealth, and to authorized represeata
tives of either.

{Secs. 6. 8, Pubd. L. 91-504, 84 Stat. 1303, 159
(29 U3.C. 835, 837); Secretary of Labor
Order Ne. 12-T1 (I8 FX 87%): 29 CTR Par
isly.

Signed at Washiagton, D.C. this 120
day of March 1976.

Morron Corw,
Assistant Secretary of Labor.
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