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intracompany memo

to Mr. T. F. Mitchell 7’:L/// locaton Washington, D. C.
\

from J. M. Peters location Washington, D. C.

subject

CPSC Proposed Ban - Asbestos date May 26, 1977

Attached is the material I picked up today at the Consumer Products Safety
Commission consisting of the following:

1. Rough draft of proposed banning rules on asbestos.

2. staff background materials on proposed rules.
3. May 19, 1977 letter from Congressman John E. Moss (D-CA) et al which is

critical of the procedure CPSC is using to ban asbestos.
It is my understanding that Kip talked with Sheldon Butts, the CPSC Assistant

Secretary, today and was advised the Commission will put the asbestos rule
on the agenda for their next formal hearing. This may indicate they will

attempt to expedite the rulemaking.
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' Congress of (he Tnited States
Touse of Aepresentatives
Washington, D.C. 20315

May 19, 1977

Hon. S. John Byington, Chairman
U.S. Consumer Product Safety Commission
Washington, D.C. 20207

Dear Chairman Bylngton:

We are decply concerned that the Consumer Product Safety Commission,
i{n finally commencing action against asbestos-containing spackling compounds,
decorative fireplace ash, and tremolitic tale, elected not to ban these
products immediately under authority provided by the Federal Hazardous
Substances Act, choosing instead to proceed under the Consumer Product

Safety Act, a much slower process.

In our vicw, the proven correlation between exposure to small concen-
trations of airborne asbestos and the development of lung cancer and meso-
thelioma amply justifics classification of these products 2g an "imminene”
hazard to the public health" and warrants their immediate ban under Section
2 {q) (2) of the FHESA.

Ve understand that it was the feeling of a majority of the Commission
that regulatory action under the CPSA, while slower, would be less susceptible
to legal challenges, and thus that the decision does not necessarily represent
a determination that these products do not constitute an "imminent hazard."

We hope this is the case and strongly urge the Cormission, since it
chose to proceed under CPSA authority, now to seek an immediate ban from
the courts under authority provided in Section 12 (Imminent Hazards) of the
Consumer Product Safety Act. We would appreciate further clarification
of the Commission's position on the "imminent hazard" issue as it relates
to consumer products containing asbestos and, in particular, would like to
know whether the Commission is considering initiating legal action under

Section 12,
. -

We would also be grateful for information as to what steps the
Commission is taking to scek out and evaluate hazards presented by other
products containing asbestos -- brake linings, modeling compounds, wallboard
and textured paints, for example. Given the authority to seek an immediate
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ban under Scction 12 for those products known alrcady to be unrecasonably
hazardous, it would scem irresponsible to spend months, possibly years,

developing a final standard under CPSA for only a few products, while
leaving many others in the same category untouched.

. Thapk you for your attention.

. Sincerely,
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John . Jenr'tte Hénry A. Waxman /

cc: All Commissioners
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Memorandum WASHINGTON, D.C. 20207

. 2 3 "MAY BI7
Francine Shacter, TAD/OSCA DaTE :
Through: Assoc. Exec. Dir. for Complianse and Enforcement QTZ{A
Through: Director, Division of In%ygfiion and Enforcement}*%/’

Charles M. Jacobson, BCMI&W% <

Commission Bricfing on Proposed Ban of Patching Compounds
and Artificial Fireplace Log Ashes Containing Asbestos

As we indicated in our memorandum of May 9, 1977, there are two
aspects of the ban on the asbestos containing articles which are a
concern to us from a compliance and enforcement standpoint. These
are the questions of a prospective versus a retroactive ban and a
finite level of asbestos at which products would be considered banned.

We would urge the Commission to propose that the effective date be
prospective and ban only those products manufactured after the effective
date. This is bascd on the considerations that the products which will
be subjcct to this ban represcnt only a small portion of the consumers
total exposure to asbestos fibers. Even with this ban in place, it is
not going to reduce the consumer cxposure to asbestos fibers from joint
compounds which are already in place, fireplace log ashes which are
already in use, asbestos from automobile brake shoes, and all other
sources of occupational, environmental, and consumer product exposures
to asbestos. We would also anticipa*e that through the rulemaking
process of proposal, reviewing comnments, promulgating a final order,
with some future effective date that the affected industry will begin
making the conversions fairly early, resulting in the amount of material
on the market containing asbestos being significantly reduced by the
effective date. To ban the offering for sale of anything after the

‘effective date would result in a need to purge the marketplace from

those limited numbers of items which may exist at that time. This

would place a tremendous enforcement burden on the Conmission in that we
would have to enforce a ban which would stop thousands of retail outlets
from continuing to scll products already on their shelves as opposed to
the responsibility for seeing that only a limited number of manufacturers
have ceased manufacturing these products. Even if we are successful in
stopping all retail sales, we doubt that it could be demonstrated that

in the total asbestos picture, there would be any significant amount of
consumer protection attained over and above that which would be attained
by stopping the manufacture and future marketing of these products.

SUS. COVERNMENT PRINTING OF FICE: 1974 713.833/)¢04” 1)
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Another consideration in the issue of a prospective versus a
retroactive ban is the nature of the hazard posed by asbestos. Vhile an
acute hazard may well warrant a retroactive banning situation, a chronic
hazard, based upon long term exposure, would not appear to justify a
retroactive ban. = It is doubtful that the cconomic impact upon the
industry or serious resource committment on the part of the agency to
enforce a retroactive ban is justificed if in fact the hazard presented
by asbestos is chronic rather than acute in nature. An examination of
cnr experiences with Tris may be helpful in ascertaining practical
problems with a retroactive ban involving a chronic hazard.

Since ashestos is a ubiquitous mineral which appears in many forms
and is derived from many sources, we would suspect that almost any
product could have the potential of at least carrying some asbestos
contamination cven tliough asbestos is not added as an ingredient.
Therefore, we feel that the final ban on the above mentioned products
containing asbestos should be based on some finite level of asbestos at
which they will be defined as banned. We are not aware of how this
could be defined at this time. lowcver, we do not fecl that that is
reason to hold up the proposal of the ban. If we have no level available
to include in the proposal we would then suggest that the proposal
solicite comments from interested parties in an attempt to cstablish
such a level in the final order.
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U.S. CONSUNMER PRODUCT

UIMTEDS STATES COVERINMENNT
SAFETY COMIIGCION

- - t, .,
NMemoranoum WASHINGTON, 0.C. ?5207
The Coummiszion ’ KC/< oare: May 23, 1977

Through: Office of the Secretary ,g ¢
Through: Margaret 2. Freeston, Dcputy General Counsel

Ecatrice C. Pitkin, OGCﬁ'P
hshestos -- Proposed Ban

The attached is a very rough draft of a proposed
ban under section 8, CPSA for consumer patching compounds
and fireplace ash containing respirable, free-~-iform
asbestos. The draft is transmitted for review prior
to the staff briefing of the Commission on Wednesday,

May 25, 1977.

All hough this draft is composed of materials contri-
buted by various bureaus anc offices, none of these
staff unite have had an opportunity to review this
draft.. Several burcaus and offices have not completed
the materials to be contributed to this proposal. In
addition the format of the notice is not firmly set.
The purpose of this draft is to give the Commission an
idea of the scope of the precposal, to raise questions,
and to obtain guidance from the Commission on further
prepar=tion of the proposal. :

In reviewing the draft, the Commission will note
that among the matters needing Commission guidance are:

(1) Effective date - BEA is currently exploring
application cf the ben to goods manufactured, 30, 160
and 300 days after publication of a final rule. A
retroactive ban is also possible.

(2) Definitions - It may be that several more
products could Le defined as consumer patching compounds.

(3) Banning criteria - Technical information is
needed on how to detect and/or test noncomnwlying consuner
proaucts.

(4) Compliance stratoay - Commisgion gu1dancc is

neceded on measures to be usea for determining specific
products that moy Le covered by the proposed ban.  Under
section 27 of the Cr&d tho Commission can obtain informacion

CUL STWINNANENY PHIRTIRG OF 1t ovd 7% 33/ 0 1)
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theough_ogeneral orders,-specinl orders. (to.named. r.orsons)
nubpoenas, and rulemaking. In addition to determining
virr» manufacturcs the products proposed to be banncd,

/s Commission may use information obhtained undcer section

/1 as to what other products contain respirable, frce-
lvyrm asbestos.’

(5) The Bethesda Office will transmit backup
Information developed by the staff as soon as possible.

/i Lachment

—
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CONSUMER PRODUCT SAFETY COMMISSION

Rcspiféblé Frcc—fofﬁwhsbcstos

PROPOSALS TO BAN TWO CONSUMER PRODUCTS

AGENCY: Consumer Product Safety Commission.

ACTION: Proposed banning rules.

SUﬁMARY: In this documcent, the Commission proposes Lo

ban two consumer products containing asbestos that can

be inhaled (respirable, free-form asbestos): (1) consumer
patching compounds, including asbestiform'tremolite, used
to join or repair walls and ceilings. (Sanding of the
product after it is applied relcases asbestos fibers that
can be inhaled); (2) Artificial fireplace logs and ash
made with respirable free fofm asbestos for use in
fireplaces to simulate log embers and ash. The Commission
is propﬁsing the bans to eliminate or reduce the risk of

asbestosis or cancer that may result from inhaling thase

substances.

Y

DATES: The proposecd cffective date of the bans is

days after publication of any final banning

rule. Comments nust be submitted by
(insert date 30 days after publicétion of the proposal
in the FEDERAL REGISTER). There will be an opportunity

for interested persons to orally present data, views,

or arguments on

at




Those wishing to make oral presentations should notify

‘the_Office of the Sceretary by . . .. oo
LDDPESSES: VWritten comrents should be submitted to the
Secretary, Consumer Product Safety Commission, Washington,
D.C. 20207. Persons wishing to make oral presentations

should contact in the Office of the

Sccretary (202) 634-7700. All material which the Commission
has that is relevant to this proceeding, including any
comments that may be received on this proposal, may be

seen in, and copies may be obtained from, the Office of

the Secrectary of the Commission, 3rd floor, 1111 18th
Street, N.W., Washington, D.C.

FOR FURTHER INI'ORMATION CONTACYT: TFrancine Shacter,

Office of the Executi&e Nirector, Consumer Product Safety
Commission, Washington, D.C. 20207 (301-492-6550).

SUPPLEMENTARY INFORMATION: Commission decision. After

consideration of three petitions concerning respirable
free-form asbestos in consumer patching compounds and

in artificial firéplacc ash and logs, as well as other
informaticn presently available to the Commission concerning
respirable frece-form asbestos, some of which is noted

in this document, the Commission has concluded that thcse
products should be kanned. In addition, the Commission

has directed the staff to investigate what other consumer

products contain respirable asbcstos.

-2-
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[Ceseribe petitions]

Although these petitions were filed under the

Federal Hazardous Substances Act (FHUSA), 15 U.S.C. 12061,
et seq., and it appears thqt the risks of injury from
carcinogenicity described by petitioners are regulatable
under the IiSA, the Commission proposes to ban these
products under the Consumer Product Safety Act (CPSh),

15 U.S.C. 2051, et seq. Section 30(d) of the CPSA,

15 U.8.C. 2064(Q), as amcnded, provides that a risk

of injury associated with a consumer product which can

be eliminated or reduced to a sufficient éxtent by action
under a transferred Act such as the FlSA, may nevertheless
be iegulated under the CPSA if thé Commission, by rule,
determines that regulation under the CPSA is in the public

intercst. The Commission preliminarily f£inds that is is

. 15542 .
in the public intercst to deelare this ban under the CPSA.

The Commission also preliminarily determines that
consumer patching compounds containing respirable free-
form asbestos inclpding asbestiform tremolite, and arti-
ficial fireplace ash and logs containing respirable frce-
form asbestos arc being and will be distributed in commerce,
that they present an unrcasonable risk of injury to the
public due to carcinogencity, and that no feasible standard

under the CPSA would adequately protect the public from

the unreasonable risk of injury associated with these

-3- :




that thesc products be dcclﬁfganggndéa hazardéﬁs

products. Therefore, in accourdance with section 3 of

the CPSA (15 U.S.C. 2057), the Commission proposcs

prodﬁéﬁél
The petitions, relevant scientific and technical

information, and Commission conclusions are more fully

described below.

BACKGROUND
"Ashcstos” is a general tcerm for any of several
varieties of minceral fibers composed of silica, oxygen,
hydrogen, and other elements such as sodium, calcium,
iron, or magnesium. The ngc is deriveéd from the ancient
Greek term for "incombustible”. There are six basic
varieties of asbestos mincrals which are found in fiber
form: chrysolite (thé ro>st common variety, and that
ordinarily found in asbestos-containing products), antho-
phyllite, amosite, crocidolite, actinolite, and tremolite.
Most of the world supply of commerical asbestos is
chrysotile, the fibrous form of serpentine. Asbestos has

.

a variety of imndustrial uses related to its heat and
ﬁoisture resistance.

Asbestos fibers are used in patching compounds to
reinforce the material as it cureé, to control shrinkage
and cracking, and as the compound is alternately exposed
to heat, cold and moisturg after curing. Asbestos also
provides a measure of sound and heat insulation to the

material, and enhances the worlkability of the compound,

-4~




particularly during troweling. The following propertics

arc strongly considcred by industry in the preparation of

patching compoundsi Asgéstos is no£ affected by fﬁﬁgus,

mildew, vapor, etc.; it has low density, good absorption

qualities, high electrical resistivity, fire resistance,

resistance to alkalincs, low magnetic permcability and it
nqt a smooth fiber.

Medical concseguences of using ashestos.

[This will come from EBS and will bc bascd on
epidemiological literature in addition to the summary
below:]) .

The inhalation of asbestos dust has been associated
with the production of a variety of diseases, namely
asbestosis (fibrotic, non-malignant scarring of the lungs),
mesothelioma (cancer of the chest wall or abdominal lining)
and cancers of the lung and digestive tract. Asbestosis
and asbestos cancers usually dc noc become clinically
evident for more than 20 years after initial exposure.
Variation in the time of occurrence of these.ﬁiseases
may depend on the intensity and duration of exposure
and on individual sensitivity. [(OMD, memo, 7/30/7€))

Mesothelioma, as well as other cancers and even
asbestosis can result from mild intermittent cxposure

to asbcstos. Among the many reported cases of mesothelioma

following short, non-occupational exposure to asbestos

~5-
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include caces wihich followed cxposure to dusty (ashoestos)
clothes in the homes of person with reported mesothelionmas,
many of whon had wérkcd or lived near an ashbestos plant

and also included members of families whose relatives
worlied in asbestos plants. [(BBS, Tab B-8))

Pascd on clinical and epidemiological data collected
over many years, it is generally accepted by medical authoritie
thaf hcavy exposure to asbestos dust over prolongced periods
or intense intermittent exposurec as encountecred in certain
occupational situations has becen associated with the
development of asbestosis as well as cancers of the lunyg
and digestivé trace and of mesotheclioma.

Other agency actions to reculate exposure to ashestos.

The Occupational Safety and Health Administration
of the Department of Labor (0OSHA), the Food and Drug
Administration (FDA) and the Environmental Protection
Agency (ErAa) caéh has a responsiﬁility to regulate
exposure to asbestos.

OSHA regulates cxposure to asbestos by workers
iﬁ all industrial and commerical settings except agri-
culture. The regulation (29 CFR ) permits exposure
not to cxcced contact or inhalation potcntial of ambient
air containing more than five fibers five micrometers
in length per cubic centincter of breathing air over an
eight-house time weighted average limit. In 1975, OSIA

proposed an amendment to lower exposure to .5 fibers per

cubic centimeter of Lreathing air.

—— i .. Y BB - - e s S g W S e T A8 2 —— ——



DA has banned the use of anboestos in fillters used

in the formulation of parcnteral druys (21 CIR )
.and,. prior. o the establichmant of the Consumer Product.. . ...
Safety Commission, banncd the use of asbestos in fabric
used for qenergl wearing apparel. (21 CFR )

EPA regulates asbestos which is released into the
air and into the water. These regulations ( CPR )
do not set standards for allowabhle amounts of asbestos
in the breathing air but rather minimize or eliminate
emissions from industrial locations. These rcgulations

specifically prohibit the present of asbestos in emissions

from plants manufacturing materials for use in building
roadways and in manufacturing items such as cloth, textiles,
cement, fircprcofing and friction products, paper, felt,
floorinyg materials, péinﬁs, adhesives, sealants, caulks,

and a variety of other items.

Consumer use of asbestos.

(The staff is accumulating information on respirable

free-form asbestos in consumer products.] The proposcd

-

ban covers the following producté:

Consumer patching compounds: Patching compounds

are mixtures of talcs, pigments, clays, casein, ground
marble, mica or other similar materials with water and a
binding material such as asbestos. Patching compounds

is sold in a dry form (to be mixed with water by user)

-7-
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or a ready mix pacte forn. IL i5 used Lo cover, seal

or masgk crachks, jointc, holes and similar openings in

the trim, walls, ceiliﬁgé; cfélqdf Eﬁiiﬁinég:.-ﬁfécr
drying it is sanded to a smooth finish. (See also the
definition at section 1304.  of proposed rule.)

In consumer patching compounds, asbestos is released
in-one of two ways: ec¢ither when using the dry form and
mixing it with water or by sanding or scrapinyg the dried
patching compound in the process of finishing and smoothing

the surface or during decmolition.

Artificial fireplace ash. Artificial fircplace ash

is a material containing asbestos placed under logs in
gas-burning fireplacc systcms or in artificial fireplaces
for decorative purposes. The asbestos material may also
be glued to logs or artificial logs.‘ ¥Vhen subjected to
high temperatures, the material glows like recal embers
and ash.

In fireplace logys, asbestos fibers might be released
when they are attached to the logs with ordinary houschold
glue which melts at high tcemperatures or the asbestos in
the material scattered under the logs to simulate ashes
could become airborne as a conscquence of air currents
and down drafts generated in thc house and near the fire-

place. (See also the definition at section 1304._ _ of

proposed rule.)

T
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Petitions.

P 76~18 (concuwcer patching compounds containing

rcspifaﬁlc'gﬁbéstos): 'bh SQiQT1$j"i93clqiﬁénﬁ$£i055f“"‘"'
Resources Defense Council (NRDC) and Consurners Union (CU)
petitioned the Commission under the FlSA to ban consumer
patching compounds containing oshostos that are used for
drywall taping, spackling and scaling of joints. The
petitioners bclieve that high quantitics of asbestos
fibers remain in the air after these products are

sanded and that the fibers substantially increcase the

risk of mecsothelioma and lung cancer.

HP 77-9: On February 9, 1977, the Public Citizens
Health Rescarch Group (HRG) petitioned the Commissiorn under
the FLSA to declare that tremolitic talcs containing
asbestos fibers (asbestiform tremolite) are banned
hazardous products and an imminent hazard to the public
health.

HP 77-11: On April 15, 1977, a request from Ms.
Rachel Scott that had been investigated as a consumer
complaint was jointed by the Environmental Defense Fund
(EDF). The Commission designated the reguests a petition
to ban the use of artificial fircplace as containing respir-
able free-form asbestos. This product is used on artificial

logs and on fircplace floors bencath them to simulate embers

and ashes.
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Rish of injury.
Most of the ricgk and injury information revicwed

by Commission staff in responsce to thesce petitions deals

with occupational exposure. In addition recent clinical

evidence csugygests that low levels of cxposurc to ashestos

dust can product ashbecios cancers. These levels are much

lower than encountered in occupational situations and lower

than known to cause achecstocis. Specifically, adverse
effects have keen known to occur in family mcrnbers of
asbestos workers, persons living near ashcstos plants,
individuals having brief work exposure to asbestos, and
those only indircctly expcesed to asbestos by working in
the same gencral area. ({OMD memo, 7/76)

fat this point we need to plug in some

information from the literature on decaths

from asbestos exposure either from BBS

or OMD. It should tell that most of the

data on the risk of exposure comcs from

industrial data but that there are

numerous incidents of death from

mesothelioma, a cancer causcd only be

asbestos, after more limited exposure

and link this with the exposure of consumers)

The data on asbestos insulation workers indicate that

after a l-year exposurc of approximately 10 to 20 tines

-10-




that projccted for frcequent consumer usce of spachkling

ox joint compounds (Lthe Burcau of Feonomilc Analysis
proiection. is 4 times during onc. year,  hoavy. exposure),
there are no additional lung cancers during the first 20
years of follow-up than might be expected normally (relative
risk ecquals 1.0). At levels of exposure 40 to 80 times

that of projocted consumer exposure, the relative ricsks

are 1.3 and 2.5 respcctively during the first 20 ycars
(Enterline and lenderson, 1976).

* * * * * * * * *

Decision to regulate under CPSA.

The Comimission considered, upon review of all the
information presently available to it, that the products
in guestion chould be regulated. Consideration was initially
given to banning thcsé products under scction 2(q) (1) (B)
of the FHSA since it appeared that the statutory rcquire-
ments fér requlating these products under FHSA could be
met and it appcared that the hazard presented by these
products could bc sufficiently reduced or eliminated under
FlISA. Under the FES2A, however, a person affccted by a
fegulatory decision may file objections and if valid
objuctions are filed an evidentiary hcaring would be
conducted, in accordance with section 701 (e) - of the
Federal Food, Drug, and Cosmetic Act . The nature of
a "701(c) hearing® (sce 21 U.S.C. 371(c) and 21 CrR 2.48

et seq.) is very timc-consuming and a rcgulatory action

~

~11-
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would be held in aboeyance during the pendency ol the
701(e) procreding,

In concidering alternative regqulatory action, the
Commission noted that scction 30(d) of the CPSA (15
U.S.C. 2073(d)), as amended by the Consumer Product
Safety Comsuicsion Inmprovements Lct of 1976 (Pub. L.
94-284; 90 Stat. 510}, provides for certain reqgulatory
actions to proceed under the CPSA rather than the FUHSA
and rcads as follows:

{d) A risk c¢f injury which 1is associated with a
consumer product and which could be eliminated or
reduced to a sufficient extent by action underr the
Federal Hazardous Substances Act, the Poison Prevention
Packaging Act of 1970, or the Flammable Fabrics Act

may be regulated under this Act only if the Commissicn

by rule finds that it is in the public interest to regulate

such risk of injury under this Act. Such a rule shall

identify the risk of injury proposed to be regulated under

this Act and shall. be promulgated in accordance with section

-

553 of the Title 5, United States Code, cxcept that the

period to be provided by the Commission pursuant to sub-

section (c) of such section for submission of data, vicws,

and arguments respecting the rule shall not excced thirty

days from the date of publication pursuant to subsection

{b) of such section of a notice respecting the rule.

-12-
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inbnithdnds

Section 9 of the CPSA which governs the istuance
of consumcr product safcty rules requires that notice of
a proposcd rule be publiched iy accurdance witl, 5 U.S.C.
553, In addition, any intcrested person must be provided
an opportunity to make an ofal presentation of data, views
or arguments on the rule.

X Therefore, in order to save the time that would be
ezpended in a 701 (e) hearing under FHSA and since full
provision for public notice as well ag written and oral
comment is available under CPSA, the Commission, in
accordance with the provisions of section'BO(d) of the
CPSA, as amended, finds that it is in the public interest
to regulate these products under the CPSA. (The Comurission
seeks data, views and .argumnents from the public on this
Commission findingy. Such comments should be mzde in
writing and forwarded to the Ccmmission's Office of the
Secretary. Section 30(d) of the CrSA, as amended, rcguires
that comments made on this Commission finding that it is
in the public interest to regulate these products under

Ly
-

the CPSA, must be made within 30 days of this publication
date.)

The Commission preliminarily determines in accordance
with section 8 of the CPSA which sets forth the findings
that must be made to ban consumecr products undcr the CPSA,
that ccnsumer jatching compounds and artificial fireplacc

ash containing respirable free-form asbestos arc being and

~
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widl b distributed in coumerce.  Daving concluded rom
mwaterials availulle to the Commitsion that thoce productc
cgra.aceccintod with thelhazard. of carcinngonicity, +the
Commicsion preliminarily detormines that these products
present an unrcasonable risk of injury to the public.
Presently available information (cite OZI1A, NCI data)
indicate that a safe threshhold level of respirable
free-form asbestos is unknown (add here rmore information
on no fcasible standard from LLS). fThercfore, the
Commission beliceves that no feasible conszumer product
safety standard under the CPSA can adequately protect

the public from the unrcasonable risk of injury associated
with these products and the Commission proposes to issue
this rule declaring that the consumer patching compounds

defined at secction 1204. _ and the artificial fircplace

ash defined at section 1304.  are banned hazardous

products.

SUMMARY O PROPOSAL
Need information from BES, BCH

Proposed bLanning criteria.

{(Need input from BES, BCH)

Test.

(Lemberg, Shacter)
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Tudnetry roesourec conmicorat jon,

A wide rence of cconenic eflccts may result fron 2
Commission hunning actioﬁ‘which affcctg éumenéf éii Qf‘thé B
above product classes. The Commicsion has alrcady voted
to han free-form ashcstos-containing artificial fireplace
ashes and patching compounds. The following issues are
being investigated with respect to both the proposced ban
and the Comnission's optiocns concerning the other product
groups:

Identification of typcs and numbers of products

subject to a ban. In order to assess the ccononic

effécts of a ban, wr will have to determine the exact
nature and number of products subject to the ban. Some
figures on artificial fireplace loygs and patching compounds
are or will soon be available, kut we have little or no
informaticn on the other categories. We suspect, however,
that a ban on paints, coatings, and wallboard containing
asbestos would have far-reaching implicaticens,

Assessnernt of substitutes. e currently know of

two substitutes for asbestos in fireplace ashes, and at
least two in patching compounds. Questions concerning
the relative safety of these substitutes have not yet
been resolved. Some substitutes for asbestos such as
st.eerl and glass fiber have apparently becn tested for
use in wallboard and paints (primarily as a result of

SHA's cofforts to limit expcsure to asbesbos in occupational

~
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settingz), but with limited suctess.  Substitution may
also lcad to higher costs and prices from some of these
productc. Some firms (jﬁéludiné some manufacturers

of patching compounds) may not yet have the technical
capakility to reformulate their products without
asbestos; many paint and coatings producers are,
however, cither presently marketing ashestos-free
foundatior.s or expect to in the necar future.

Cost and Price Effeccts. The actual cosi to most

patching compound and gas log manufacturers of chemically
reformulating products or simply substituting another
matérial for asbestes is not expected to be large; it

is, howcver, expected that some cést increases will

occur which will likely be passed on in the form of

higher prices (for patchinyg compounds this may be as

high as 10-15 percent, according to an cconomic study
prepared for 0OSHA). We cexpected tgat subsiitute paint
formulations and substitute wallboard products will

be somewhat more expensive than those containing asbostos,
but we have no specific information on probable percentaqge
increascs at this time.

Other effeccts. The principal adverse effect of

the usc of substitutes for asbestos in these classes of
products will probably be on the utility of the products.

Asbestos possesses a unigue combination of strength,

-16-
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pliability, and heat, cold, and noicturc-renittanlt

gualities; substitutes which have been tesbed o theoe

product catcygorics often do rot last as loneg, ! A

workebhle, and may take a long time to perfod! {anhenbon-

free cpackling compounds vere at least five yooti iD

developnent). Some products not readily rotonmilabile

say be dropped from the market. Rvailability ! bt itute

products may also be limited temporarily on o vorpromal
basis, depending on the paint and building moter fols

industries' abhility to reformulate asl::esto.':-—.wnl-"“"“‘1

products.

Fffective date. Inventorics of existina proeshurts

in distribution channels may vary from very !l {eecten

a fev small manufacturers' inventories of mento I elay)

to very large (e.g., thousands of retailers’ inventortes

vy les

of paint products). Similarly, inventory turuneve!

at variou- pointt in distributior may vary core eIy

. . : » ’
A set of effective dates may be desirable. Attt ivelyy

several individual ban could be proposad uniie! pection B

.

of the CPSA on a product-by product basis v.ai'w' than

one general Lkan.

All of the above considerations may ha twthet

affected by OSHA's coursce of action on asbontrs should

a commercial/industrial use ban be imposcd, t!w padusty

will probably eliminate asbestos from all acitwt petehing

~
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compounds, paints, and wallbocrd products as well since

consumicr sales constitute such a small parcentage (probably

dicr.s pcréénﬁ) éf éoai bﬁiidiﬁg-mat@f{alﬂgaigé. hfhig
would, of course, minimize the marginal impact of a CPSC
ban on similar products. On the other hand, cextain
patching compounds in containcr sizes intendced f{or sale
to commercial users, i.e., contractors, may be construcd
to be "consumer products" {arnd therefore banned if they
contained ashestos) since they are available in sone retoil
stores. Ve expect that publication of a proposed ban :in
the  FEDERAL REGISTFR, will prompt a great deal of comment,
providing us with further specific information on the
potential ccoromic effects of such a ban.

Environmental issues. The Commission has beaun the

study of environmental effects of this proposal as required
by the National Envjronmentgl Policics Act. The Comwission
reguests comment on oiher envirsnmental issues as well as
those raised here.

hsbestos is a' ubiquitous mineral fiber gpat has been
used for many years in the U.S. in occupational settings
{primarily building ccnstruction). This has led to low-
level, but widesprcead consumer cxposure. Asbestos is found
in the air, water, and land (in minutce concentrations rcla-
tive to those found in or near asbestos minor or processing

facilities).

-18-



The eliminction of ashenton from concuner patching
compounds will reduce environmental ashestos fiber reloeasc
from all patching compounds Sj less than 5 bérccﬁﬁ; This
constitutes a negligible percentage of all ashestos fiher
release. Disposal of present inventories is alco expected
to pose no significant problems since it would account for
a miniscule portion of all asbestos disposal.  Similar
the elimrination of asbeutos from gas log cmberizing kits
is not cxpeacted to reduce free fiber emissions significantly,
either nationally or regionally (most of the manufacturers
are located in California). Further, the staff is issuing
guidelines to minimize consumer cxposure to floating fihers
dur:nyg cleanup and disposal of cmbers. Thus, no significant
effects are expected from the ban itself.

The potential environmental (i.e., health) ceffects
of the usec of substitutes, is however, an issuc which
nccds further study beforce Qe can prepare a complete
environmental assessment. To the best 0f our knowledge,
there are two currently-available substitutes for asbestos
in artificial fircplace ashes, and two substitutes for
asgestos in patching compounds. We currently have no
information concecrning the safety of the cember materials
(one is a synthatic fiber and may be similar in shape
and size the asbestos). hnimal testing is underway to

develop a body of knowledge about the patching compound

~19-
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fjnl‘:.'if itutos: no conclusions about their cafcty have vt
been mode.  Thus, although we cannot show cevidence that
fhc ﬁno@h 5ubLti£htés arc hdz;iddns, we also canrot show
¢vidence that they are not.

This discussion is linked to the notion that specific
chronic hazizrde pelicy decision may hecome necessary on
the c¢uestion of how the Commisnion wishes to treat potential
or suspected, but not proven, carcinogens and other Jong-torm
or chronic health hazards. More laboratory testing may be
desirable before regulatory decisions on substitutes are

radc.

Lffcctive date conciderations. The Conmission staff

is currently assessing the prcbable cffects on the rclevant
industries or elffcctive dates of 30, 180 and 360 davs alter
publication of the ban in the FEDLRAL REGISTER. 1t appears
that many cof the gas log manufacturers have already causcd
shipment of asbestos-contaiﬁing mc-'chandise. We evpect
that the gas log manufacturers can produce complying
{(non-asbostos-containing) merchandise {or shipment in

a relatively short period of time (perhaps 36 days after
publication) with less disruption of manufacturing and mar-
keting practices than can those manufacturers of patching
compounds vho have not reformulated thoir products. Both
groups, howoever, may have considerable difficulty in tracing
theiyr products through the channels of distribution, which

often may be long and complex. We know little about the

~
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cuorrent ctate of inventorics at various Jevels of distri-

bution at this time. We are attemplting to determine

“typical turnover cycles, ctc., as we further define the

products to be covered by the bzn.

We: are also asscessing the potential effcects of a
propsective versus retroactive kban (i.e., onc applicable
to- procducts in distribution channels as of the cffective
date). A retroactive ban would probably result in groater
total cost to an disruption of the industry than a
prospective one. Further consideration of the potential
benefit to the public of a retrcactive ban is nceded. We
have no inforretion to indicate that a retroactive ban
would significantly reduce total annual fiber rcleasc.

The Cormissicn csecohs further comment on this matter.

FIRDINGS
The CPSA reguires that before issuing a consumer
product safety rule, the Commiszsion make certain findings.
Although section 9(c) of the CPSA does not reguire
that those finding; be made when a proposal is published,
the Commission is publishing the preliminary findings
set ferth below to assist in making findinys in any final
rule the Commission issues.

(a) The deqree and nature of the risk of injurvy.

To be submitted by BBS and the Medical Director.

-21-
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(1) The approringte nunbor of cocnsunor orodeets, o
! - . o LI e

types or classes thorceof, zubtiect to the han,

This bun covers two hagic kinds of connumer prolucts:
artificial fireplace ashes, and patching compoundsz, including
tape joint, spackling, and caulking compounds, crack
patches, putties, and other substances intended for usc
in patching, mazcking, or scaling cracks or holes in
walls, ccilinces, cte.

The Commiscion estimates annual sales of artificial
gas loys or cemberizing kits potentially subject to the kan
at 25,000-30,000 units, assuming a sales rate of one
emberizing kit per log. Some of these logs ~come "frosted"
with aghbostos, in which casc the entire log would be
banned; others come packaged with caberizing kits including;
still other are sold indcpendently of the cmherizing kits.

The Commission is currcntly investigating the
category wur profﬁcts called "patc¢hing compounds" to deter-
mine which products should properly fall in that catcqory
and how many units' of production and inventories might be
subject to the ban. There may be millions of individuals
units of product in distribution which would be bann~d.

{(c) The neced of the public for the consumer products

subject to the ban, and the ban's probably effects upon the

utility, cost of availabilityv of such vroducts to mect such

necd.

-22-
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Lrtificinl firciJace ashies corve 2 decourstive
purpouse, and do not materially alfcect the actual nor-
formonce of the log, its éas jets, gr ité ébflftyuto
provide heat. There is a certain aesthetic desirability,
howovcr) since the product (thc gas loy, ashes and cnbers)
is intendecd to simulate something, i.e., a recal kurning
log. To the extent that artificial emberizing material
enhances consunaers' cnjeyment of the product, there is
some perceived nced for the material.

Patching compcunds, though used primarily hy
comrercial construction workers, are also uscd by con-
sumecrs, and are usec for the patching and sealing of
holes, cracks, etc., in and around the houschold. As
such they arc thereby subject to consumer maintenance,
including sanding cr cutting, regsrdless of who the
installer was. The compounds arc used to cover holoes
and cracks which might otherwise lead, to structural
damage, encrgy loss, and lower property value. Not
all patching compounds contain askestos. 1In thosc
that do, asbestos is used as a strutural rcinforcing
agent. There are not substitutes for patching compounds
in thesn applications.

The elimination of asbestos from these products
will nccessitate the use or development of substitutes

whizh have similar properties to those of asbestos, or

~23-



which Jwpart similar qgualitics to the preduct.  There
are two rnown substituvtes for achectos in artificial fire-
plece asheg.  The use of these sukstitutes is alrcady V
growing in the industry; it is not expected to affect
the utility consunczrs derive from the product. Cne
substitute's reportaed cost to producers is about ten
times that of raw or milled asbestos fiber. This may
lecad to a price rise for scme scparatcly-sold emberizing
kits (which curreontly sell for akout $3-$5). 7This is
not cxpected to affect significantly the price of frosted
gas logs, however, since the "frosting"™ constitutes a
ncugligible percentage of the cost of the itel.. No effcct
on the overall price level of gos leygs is anticipated.
Neither the availability of the asbestos substitute to
producers nor the availability of non-asbestos-containing
logs and emberizing kits to consumers is expected to be
restricted significantly by the fmposition of the ban.

We currently are aware of two substitutes for
asbestos in patchiag compounds. Some industiry scurces
have reported that at this time the substitute formulations
are not as effective as ashbestos-containing formulations in
controlling shirinkage and cracking over a period of scveral
yecars. The pliability of some compounds may be diminishoed
somcwhat as well. This may adversely affect the utility

derived from the product by consumers until such time as

~
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imérovcd substitutles ore doveloped and arce ovailoblce

to consumars.,  The usc of substitutes is not cupectcod

LU haveTa bearing O LhOe olhudl properitles ol patching
compounds (e.g., coler, sm2ll, sandability, cte.). &
study performed for OSHA on the effects of reformulating
certain kinds of commercial patching compounds cstimated
at_12-13 percent price increase associated with that
reformulation. Siwmilar increases may occur in the consuncr
segment of this rurket for some products; other products,
there may he smaller or larger increases (if any). Prices
currently vary over a fairly wide range azmong and between
products; thus, direcct price conparisons of asbestos-
containing versus non-asbestes~containing brands may not
be useful at this time. The availability of asbestos-
free potching compounds may be resiricted to some

extent. Ve are currently investicating alternate
effsctive date recommendations. Tk appears that thosc
patching compound manufacturers whose products are

already asbcstos-free may have a temporary competitive
advantaqge (in terms of availability in distriﬁution and

to consumers) over those firms whose products will have

to be reformulated.

(@) Any means of achiovina the objective of the ban

while minimizino adversc effects on comnetition or disruntion

or cizlocztion of manufacturing and other corimercial practicces

consistent with the public health and safety.
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The primarcy meihod Ly whichvthe Cummmisiloun can
minimize any adverese effgct: of the ban is to adjunt
the effcetive date. as discussed above, the cost and
availalility of substitute patching compounds may be
signifiéantly affccted by the chosen effective date.

The Cormicsion 1s curroently considoering offective dates

of 30, 180, and 300 days after publication of the ban

in the TEDXPAL REGISTER. A date will be chosen which

reasonably conciders the potential ecffect of a dzlay

on the public health and the rclative cconoiic impact

of such a decision on the industry and on consumcrs.
CONCILUSION AND DPROPPOSAL

Based on the foreyning infornation, the Cermission
proposes to declare that consumer patching compounds
.containing respirable, {ree-form ashestos and artificial
fireplace ash containing respirable {rce-form askestos
arc banned hazardceus products. (Fhrose needed herc on
separability).

Accordingly, ‘pursuant to provisions of the CI'SA
(sections 8, 9, 30(d), 86 Stat. 1215-17, 1231 as amended,
90 Stat. 506, 510; 15 U.S.C. 2057, 2058, 2079(d)), the

Commission proposcs that Title 16} Chaonter II, be amendced

-

by adding to Subchapter B the following new sections 1145.3

and 1145.4 and Part 1304.

-26~



Section 1145.2  Councwiany joatching corbounds conlaining
respirable, free-forme ashentos

(a) fThe Commission finds thet it is in the public
interest to regualate the risk of carcinogenicity fron
consunrer patching compounds under the CPSA rather than
under the FnSh‘because of the undue¢ time that would nced
te b ezpended for an evidentiary hearing reouired by the
FHSA upon filing of objections ky adversely afficcted
persons. The Commission finds that regulaticn under
the CPS4 provides ample opportunity for interested poersons
to present data, views or arguments, both oral and written
whilc protecting the public in a timely fashion from the
unreasoncble risk of injury associated with consumer
patching corpounds.

(b} The consumer patching conpounds described in
section 1304.  and defined in section 1304.  are the

subject of this rule.

.
.

Section 1145.4 Artificial fireplace ash containing
respirable, frec~-form asbestos

(a) The Commission finds that it is in the public
interest to regulate the risk of carcinogenicity fren
artificial fireplace ach containing respirable, frec-
form asbestos under the Ci'SA rather than under the FHSA
because of the undue time that would neced to be expendcd
for an evidentiary hearing required by FIS) upon {iling
of objections by adversely affected persons. The

Commission finds that regulation under the CPSA provides
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ample opportuanity for intorested persons Lo precent
data, viewz oy arguments Loth oral and written while
protecting the public in a tihc]y fashion from the o
unreasonable risl: of injury associated with artificial
fircplace ash containing respirable, free-form acheztos.

(b) The artificial fireplace ash defined at scction

1304.  is the subject ot this rule.

* * * * * * * * *

Purt 1304.___ B/MNIED BZ2ATB0US PRODUCTS CONTAINILG
ASBESTOE.
Section 1304.1 Scope and apnlication.

In this Part 1304 the Ceoncumer Product Safety
Commission (Commission) declarces certain consumer products
containing asbestos and designed for usce in such o manner
thal the asbestos fibcrs can become airborne under
reasonably forescecable conditions of use té he banrned
hazardnus products under sections 8 and 89 of the Cousumer
Preduct Safety Act (CPSA) (15 U.S.C. 2057 and 2058.)

This ban applies to (1) patching compounds which are
sold to consumers to cover, seal or mask cracks, joints,
holes and similar opcnings in the trim, walls, ceilings,
ete. of buildings, which after drying are sanded to a
smooth finish; and (2) artificial fireplace ash which
are sold along with artificial fireplace logs to be

installed in fireplaces and sprinkled or coated with

-28-
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tﬂo meteriah or heve the naterial sprink.ced boencath the
artiticial logs to siimulate aches and to give the apoeiorance
of glowing (referred to in the trede as cemberizing)., In
addition, hbags of raterial containing ashestos and sold
separately to be sprinkled on and undoer gas fired logs

to sirnwulate burning and glowing ashcs come within the

scgopce of this hkan.

S2ction 1304.2 Turpose.

The purzcse of this rule is to han consum<r patching
compounds containing respirable, frec-form asbestos, including
asbestiform tremolite, and artificial fireplace ash
containing recpirable free-form askestos. Theeo producis
present an unreasonable risk of injury due to inhalation
of fibers which increase the risk of developing asbestcosics
and mesothelioma, discases which have been denrionstirated

to be causecd only be exposure to asbestos fibers.

Section 1304.3 Definitions.

(a) The defipitions in section 3 of the Consumer
Product Safety Act (15 U.S.C. 2052) apply to this Part

1304.

(b) "Asbestos" means a group of mineral fibers
composed of silica, oxygen, hydrogen and other clements
such as sodium, iron, magncesium and calcium in diverse

combinations and includcs the following asbestiform mincrals;

-20-

|



trdislite, chrynocile, crcm:idz»lj@c;, antlochyllite,
amorite, and actinolite.
_(a). "rree-form osbestos” is_that which_is not
bound, woven, or othcrwise "locked-in" to a product
by resins or other bonding agents, or those from which
fibers cazn readily brcorie airborrne with any reasounablce
foresceable usc.

(d}) "Patching cowrpounds" are mixturces of talc,
L .
pig;mcnts, clays, casecin, ground narble, mica or other
eimilar materials with water and a binding material
such as asbestos which are sold in a dry form ready
to be mirxed with water or a ready mix paste form.

{e) "mrtificial “ircplace ash” is a material

containing asgbestos sold to be pliced under ertificial

2 ' . , .
gas; logs or glued to thk2 logs and which is designed
to sz

imulate ash and glowing embers.
Scction 1304.4 Findings.

* * * * % * *

L

Section 1304.5 Banning criteria.

* * * * * * *

Section 1304.6 Testing.

* * * * * *
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Scetion

*

Dated:

RICHARD JAVIS, sGeralary

Consumner Product Safety
Cecmnission

1304.7 nEfcective date.
* *
v
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