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1 32685AJB

2 INTHEDISTRICT COURT FOR JEFFERSON COUNTY,
TEXAS

3 172nd JUDICIAL DISTRICT

4  Cause No. E-170.351

YOLANDA McCARTY ROBERTS, et d.,
Plaintiffs,

VS.
10

SHELL OIL COMPANY, et al.,
11

Defendant.
12

13
14  VIDEOTAPE DEPOSITION OF RICHARD D. IRONS, Ph.D.
15
August 29, 2006
16
17
18

Pursuant to Notice taken on behalf of the
19 PHaintiffsat 2115 13th Street, Boulder,
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Colorado 80301, at 10:48 am., before Joanne

20 Blair, Registered Professional Reporter and
Notary Public within Colorado.

21

22

23

24

25
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1 APPEARANCES:
2 DARREN L. BROWN and RODNEY BARNWELL,
Attorneys at Law, from the Provost Umphrey Law
3  FrmLLC, 490 Park Street, Beaumont, Texas
77704, appearing on behalf of the Plaintiff.
ROBERT SCOTT, Attorney at Law, from
5 thelLaw Firm of Abrams Scott & Bickley, L.L.P.,
700 Louisiana, Suite 4000, Houston, Texas
6 77002-2727, appearing on behalf of the Defendant
Univar U.SA, Inc.

Also Present: Tom Koetting,
8 videographer

10
11
12
13
14
15
16
17
18

19
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Benzene-Induced Diseases in China"
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1 WHEREUPON, the following proceedings
2  weretaken pursuant to the Texas Rules of Civil

3  Procedure:

4 THE VIDEOGRAPHER: We are now on the
5 record. Today'sdateis August 29, 2006, and

6 thetimeisapproximately 10:48 am. The

7  location isthe Hotel Boulderado, Boulder,

8 Colorado. Thisisthe video-captured deposition

9 of Dr. Richard Ironsin the matter of Roberts,

10 etad., versusShell Oil, et al., Case

11  No. E-170.351 filed in District Court, Jefferson
12 County, Texas. The court reporter is Joanne

13  Blair of Esquire Deposition Services. My name
14  isTom Koetting, legal videographer, and this

15  deposition was requested by Darren Brown.

16 Counsel, would you please identify yourselves

17  for therecord.

18 MR. BROWN: I'm Darren Brown for the

19 plaintiff.
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20 MR. BARNWELL: Rodney Barnwell for

21  theplaintiff.

22 MR. SCOTT: Robert Scott for the

23  Defendant Univar USA, Inc.

24 THE VIDEOGRAPHER: Joanne, would you

25 please swear himin.
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1 RICHARD D. IRONS, Ph.D.,

2  having been duly sworn to state the whole truth,
3 tedtified asfollows:

4 MR. BROWN: Bob, before we get

5 going, asfar as agreements, pursuant to Texas
6 Rulesof Civil Procedure?

7 MR. SCOTT: Yes.

8 MR. BROWN: Signature, what do you
9 wanttodo?

10 MR. SCOTT: | assume you want to

11 sign--read and sign it?

12 THE DEPONENT: Yes.

13 MR. BROWN: Can | have an agreement
14 if it'snot back within the required time by the
15 rules, we can use an unsigned copy?

16 MR. SCOTT: Yes. I think therules

17  say 30 days, but whatever they say, that's fine.
18 MR. BROWN: Also, it'smy

19  understanding --

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (9 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 MR. SCOTT: Darren, let mejust say,
21  there may be -- | don't know what Dr. Irons
22 current travel scheduleis, but heisout of the
23 country afair bit. So there may be some issue
24  there. It may be delayed and mailed to China,

25  but that would be the only thing | can imagine.
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1 Thisshouldn't take any great timeto get it

2 there.

3 MR. BROWN: My only concern, we're
4 No. 6 on the docket, | just found out today. So

5 if weended up having to go, we would like to be
6 ableto usewhat we get here today.

7 MR. SCOTT: Sure.

8 MR. BROWN: In addition, it'smy

9 understanding that you thought you had about 20

10  minutes of direct?

11 MR. SCOTT: Correct.
12 MR. BROWN: Okay.
13 EXAMINATION

14 BY MR. BROWN:

15 Q. Good morning, Dr. Irons.

16 A. Good morning.

17 Q. Would you please state your full
18 name.

19 A. RichardD. Irons.
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20 Q. What'syour home address, sir.

21 A. 330 16th Street, Boulder, Colorado,
22 inthe United States.

23 Q. Whereisadaytime phone where you
24 can be reached?

25 A. (303) 315-7170.
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7
1 Q. Where does that ring?
2 A. University of Colorado Health
3  Sciences Center.
4 Q. Isthat your employer?
) A. Yes.
6 Q. You have been retained by Mr. Bob

7  Scott as an attorney for the defendant Univar,

8 formerly known as Van Waters & Rogers; isthat

9 correct?
10 A. That's correct.
11 Q. When wereyou first retained by him

12  to act asan expert in this case?

13 A. | believeit was February or March
14 of thisyear.

15 Q. Inwhat areas -- strike that. What
16  wasyour assignment in the case that you got
17  from Mr. Scott?

18 A. Toevauate therecords and

19 testimony in this case and to ascertain the
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20 likelihood asto whether or not Mr. McCarty's
21  disease could have been caused or contributed to

22 by exposure to benzene.

23 Q. Were you asked to do anything else?
24 A. | don't believe so.
25 Q. Andinwhat areas of science or
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1 medicine do you intend to act as an expert in

2 thiscase?

3 A. Toxicology and the associated fields

4 intoxicology, epidemiology, industrial hygiene,

5 and pathology.

6 Q. Youarenot an epidemiologist, are
7 you,Sir?

8 A. No, dir, I'm not.

9 Q. Youarenot anindustria hygienist,

10 areyou, sSir?

11 A. No.

12 Q. Andyou are not amedical doctor,
13 areyou?

14 A. No, I'm not.

15 Q. My nameis Darren Brown. We met

16  briefly before this deposition, correct?

17 A. | don't recal.
18 Q. Youdon't recall meeting me just
19 now?
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20 A. Oh,just now. | thought you meant

21  some other time.

22 Q. I'msorry. Let'sgo back.

23 MR. SCOTT: He thought you meant on
24  aprior occasion. Areyou taking any

25 medications today that we should be aware of ?
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9
1 MR. BROWN: Feeling better now.
2 Q. (BY MR. BROWN) Youand | met for the

3  first time briefly before this deposition this

4  morning?

5 A. Yes, dir.

6 Q. Weve never met before, to my

7  knowledge. Have we met before?

8 A. Not to my knowledge.

9 Q. | represent the family of Oliver

10 McCarty, and you realize that he is the man who
11  passed away from acute myelogenous leukemia and
12 hasbrought alawsuit against Van Waters &

13  Rogersand Univar, who are represented by

14 Mr. Scott and by whom you are testifying on

15 behalf as an expert?

16 A. Yes.

17 Q. You'vegiven many depositionsin the
18 padt, correct?

19 A. Severd, yes.
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20 Q. During thelast -- excuse me --

21  during thelast year have you testified in any
22  caseinvolving benzene or diseases related to
23  alleged benzene exposure?

24 A. No.

25 Q. How about since you last testified
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10

1 for Mr. Dillard in the Cowey case back in
2  November of 2003, have you given adeposition in

3 abenzene-related case since then?

4 A. | bdieve so.
5 Q. Do you know the name of that?
6 A. Asl dthere | can't recall. It

7 would have been probably last year.

8 Q. Who was the attorney who hired you?
9 A. | believethelasttimel gavea

10  deposition wasfor Mr. Lou Woolf, but I'm not
11  certain. It'sbeen awnhile.

12 Q. Wasthat deposition in Tennessee or
13  herein Colorado?

14 A. Itwouldn't have beenin Tennessee.
15 | believeit was here.

16 Q. All right. Do you keep copies of

17  your prior depositions?

18 A. No.

19 Q. Andyou'vebeen acting asa
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20  consultant for defendant oil companies and
21  chemical companiesin litigation for about 16
22  years, as| understand; isthat correct?

23 A. I'vebeeninvolved in expert

24  consultation and testimony for -- 16 years?

25 Yes, that's probably right.
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11

1 Q. During the entire course of that 16

2 years, sir, have you ever testified that a

3 plantiff's alleged disease was caused by

4  exposure to benzene?

) A. No.

6 Q. Canyou give us aballpark estimate

7 of the number of timesyou've testified in cases
8 where benzene exposure was alleged to cause a
9 diseasein which you had testified that it did

10 not cause that disease?

11 A. Maybe40. I'm not certain of that
12 number.
13 Q. That'sasclose asyou can get it as

14  you sit here; isthat right?

15 A. Yeah, either less or more.

16 Q. Having given numerous depositions
17  before, you realize what a deposition is,

18 correct?

19 A. Yes.
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20 Q. Yourealizethat we are videotaping
21  today's deposition, and your deposition can be
22  played before the judge and jury in the trial of
23  thiscasejust asthough you were sitting in

24 front of the judge and jury testifying yourself,

25 correct?
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12
1 A. That's correct.
2 Q. Youredizethat you are under oath
3 totell the truth today?
4 A. Yes.
5 Q. During the deposition if | ask you a

6  question that you don't understand, would you
7  stop me and tell me that you don't understand
8 what I've asked you?

9 A. 1will,

10 Q. If you answer my question, may | and

11 thejury assume that you've understood what I've

12  asked you?
13 A. Yes
14 Q. If you need to take a break for any

15 reason, just let us know we'll be happy to
16 accommodate you, right? Isthat agreeable?
17 A. Yes.

18 Q. What documents did you review to

19 refresh your recollection in preparation for
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20  your testimony here today, sir?

21 A. The medical records and testimony

22  that | was provided by Mr. Scott in this case,
23  some publications that | have brought with me,
24  and other documents that I've also brought with

25 me.
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1 Q. Themedical records that you have
2  reviewed, what are those?
3 A. They are the medical records of
4  Mr. McCarty.
5 Q. Andyou have received those from
6  Mr. Scott; isthat correct?
7 A. Yes.
8 Q. All right. The testimony that

9  Mr. Scott provided you with, whose testimony
10  haveyou seen and been provided with by

11  Mr. Scott?

12 A. Frank Parker; Joseph Julius Beverly,
13  also hisaffidavit; as well as the documents

14  that | reviewed that include transcripts that

15 areinDr. Parker's exhibits.

16 Q. All right. Other than the testimony

17  of Frank Parker and the testimony in deposition
18 and by affidavit of Mr. Beverly, and exhibitsto

19  Mr. Parker's deposition, have you reviewed any
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20  other testimony or affidavits?

21 A. Just those, as| mentioned, those
22  that arein Frank Parker's exhibits. There's
23  severa depositions and transcriptsin that.
24 Q. Canyou tell methe onesthat, as

25 you sit here today, that you can recall that
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1 weresdignificant by name of the person who was
2  doing the testifying?

3 A. No.

4 Q. Withregard to any of the

5 depositions that you have looked at, do you feel
6 like any of those were significant to your

7  opinionsin this case?

8 A. With respect to relying on them for

9 my opinions, no, Sir.

10 Q. With respect to relying upon them

11 for any matters, which depositions or testimony
12 doyou fee were significant in your

13  consultation as an expert in this case?

14 A. As| mentioned, | reviewed

15  Dr. Parker's deposition and Mr. Beverly's.

16 Q. Okay. Now, you aso said that you

17  havereviewed some publications; is that

18  correct?

19 A. Yes.
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20 Q. Do you have those publications with
21  you heretoday?

22 A. | brought just afew of them as

23 examples. | didn't bring everything that I've
24  reviewed in terms of the medical epidemiologic

25 literature pertaining to benzene or acute
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15

1 myelogenous leukemia.

2 Q. Haveyou brought with you the

3 articlesthat you felt were significant to the

4  formulation of your opinionsin this case?

) A. Yes.

6 Q. And then you said you brought -- you
7  had reviewed some other documents in preparation
8 for your testimony. What category or what

9  documents were those?

10 A. The medical records of Mr. McCarty,
11 which | have provided both -- | have brought
12 everything that | reviewed. |'ve aso selected
13 some of those that | think are pertinent to my
14  opinionsin this case, specificaly.

15 Q. Okay.

16 A. | brought afew documents that |

17  think areillustrative of the state-of-the-art

18  with respect to photo thresholds related to

19  benzene. | aso brought my notes, which largely
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20 pertain to atelephone conversation | had with

21  Mark Plisker concerning an exposure assessment
22  relating to Mr. McCarty's alleged exposure.

23 Q. Do you have copies of what you have
24  therein front of you in your notebook? Is that

25 theonly copy that you have?
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1 A. That'sthe only copy.

2 Q. What do you call that notebook

3 that'stherein front of you? Isthat your file
4  for the case?

5 A. | guessyou could call it that.

6 Q. Wadll, what would you call it so when

7 | refer toit we are referring to the same

8 thing?

9 A. My notebook.

10 Q. Notebook on the case?

11 A. Yes.

12 Q. All right. | notice in some of

13  the-- behind some of the dividersin your
14  notebook on the case, you selected certain
15 medical records, correct?

16 A. Yes.

17 Q. Weve got abox of medical records
18 and abox or actually three boxes of

19 documents -- five boxes of documents, it looks

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (31 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 like here. Have you selected the documents that
21  you felt were pertinent to your opinionsin this
22  case and put them in your notebook on the case?
23 A. Yes

24 Q. All right. Andthenyou aso havea

25 Dbluefolder herein front of you. What isthat?
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1 A. Theseareitemsthat |'ve produced

2  for thisdeposition which includes my -- a

3 current copy of my curriculum vitae,

4  publicationsrelating to the study that | direct

5 in Shanghai, and some descriptions of my

6 laboratory in Shanghai that | had.

7 Q. Okay. Why don't we do this. Would
8 you mind if we mark your case notebook and the
9  documents that you have in the blue folder,

10 aong with your blue folder, as exhibits to your
11 deposition today?

12 A. Not at al.

13 Q. Let's have the court reporter mark

14  hisfile notebook as Exhibit 1.

15 MR. SCOTT: Do you want to go off
16 thevideo and get this organized? | don't know
17  how many separate exhibits you plan to mark.
18 MR. BROWN: | don't either.

19 MR. SCOTT: However you want to
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20 handleit.

21 THE VIDEOGRAPHER: We could go off
22 ifyoulike.

23 MR. BROWN: Let'sgo off for a

24 second.

25 THE VIDEOGRAPHER: Thetimeis
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10

11

12

13

14

15

16

17

18

19

18

approximately 11:04 am. and we are now off the
record.

(Irons Deposition Exhibits 1, 2, and
3 were marked.)

(Discussion off the record.)

THE VIDEOGRAPHER: Thetimeis
approximately 11:07 am., and we are back on the
record.

Q. (BY MR. BROWN) Dr. Irons, we've
marked your black notebook as Exhibit 1. We put
the exhibit sticker on the first page. That
black notebook contains medical records from
Texas Oncology, M.D. Anderson. It looks like BM
post chemo; is that correct?

A. Yes.

Q. What isthat?

A. That's bone marrow -- that's

pathology records relating to evaluation of

Mr. McCarty's bone marrow post chemotherapy.
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20 Q. Thisisdeath summary, and then this

21 saysexpress. What isthat?

22 A. EXxposure.

23 Q. Exposure. And thenyou have

24 dividers numbered 1 through 14 with pages behind

25 eachdivider: isthat correct?
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19

1 A. Yes.

2 Q. Andyou've got the deposition notice

3 with the subpoena duces tecum over in the pocket
4  part, and what is this back here in the back

5 pocket part?

6 A. | think those are certification of

7 therecords. They are not of much importance to
8 me. Yeah, these are records -- documentation of
9 themedical records.

10 Q. Would you find for mein Exhibit 1

11 thenotesthat you referred to from Mark

12 Plisker?
13 A. Yes
14 MR. SCOTT: | think it may be

15 Plisko. P-lI-i-s-k-0, | believeitis.

16 A. Yes.

17 Q. (BY MR. BROWN) And that's behind the
18 exposure tab; isthat correct?

19 A. Yes.
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20 Q. And that's the only document that

21  you have behind the exposure tab in your case
22 notebook, correct?

23 A. Yes

24 Q. You mentioned earlier that you

25  thought his name was Mark Plisker. It looks
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20

1 likeyou have written down Mark Plisko?

2 A. Plisko.

3 Q. Hadyou ever met Mark Plisko before?
4 A. No.

5 Q. How did you get in touch with him so

6 that you could make notes?

7 A. Mr. Scott suggested that | call him

8 todiscussthe nature of hisassessment of the

9 quantitative exposure that Mr. McCarty may have
10 incurred as an employee of Univar.

11 Q. Did Mr. Scott ask you to talk to

12 anybody else besides Mr. Mark Plisko about

13  potential exposures of Mr. McCarty?

14 A. No.

15 Q. When did you make these notes?
16 A. Yesterday or the day before.

17 Q. Wadll, doyou recall?

18 A. Itwaseither yesterday or the day

19 before. | can't think. | think it was
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20  yesterday morning, but | could be mistaken.
21 Q. Your best estimate is you made those

22  notesyesterday, August 28th, in the morning?

23 A. Yes.
24 Q. Didyou call Mr. Plisko or did he
25 cdl you?
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1 A. | caled him.

2 Q. Wheredidyou call him from?

3 A. From my office.

4 Q. lIsthat the same number you gave me

5 ealier?

6 A. Geneally, yes, same switchboard.

7 Q. How long did you and Mr. Plisko

8 talk?

9 A. Roughly, | would say half an hour.
10 Q. Who was present when you were
11  talking with Mr. Plisko?

12 A. Noone. Just of the two of us.
13 Q. Youweretheonly one on your
14 cdl --

15 A. Yes.

16 Q. --onyour end? And asyou

17  understood it, he was the only one in his end?
18 A. Tomy knowledge.

19 Q. Where was he when you were speaking
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20 tohim?
21 A. My assumptionishewasat

22  Environmenta Profiles.

23 Q. Do you know wherethat is?
24 A. No.
25 Q. Do you know what area code that you
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22
1 diaed?
2 A. | think it's East Coast.
3 Q. Do you know what city?
4 A. No.
5 Q. Hadyou ever heard of Mark Plisko
6 before?
7 A. No.
8 Q. Do you think that based on your 30-

9  minute conversation you were able to develop an
10 ideaabout hisreputation and ability to assess
11 worker exposures to chemicals?

12 A. It'smy understanding that heis

13  associated with John Spencer, and I'm familiar
14 with Mr. Spencer's credentials. To elaborate, |
15  had asked Mr. Scott if he had a-- obtained an
16 estimate of quantitative exposure in this case,

17  and hereferred meto Mr. Plisko.

18 Q. Just for therecord, | need to

19  object to responsiveness. My question was with
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20  regard to your half-hour conversation of Mark
21  Plisko, do you think that you had a sufficient
22  ahility to evaluate his qualifications and his
23  reputation to be assessing worker exposures?
24 A. | believel had sufficient

25  opportunity to evaluate his expertise with
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1 respect to this particular analysis, and | was

2  satisfied with that.

3 Q. What is his expertise?

4 A. Hisexpertiseintermsof his

5 credentials, | do not know.

6 Q. Youdon't even know if heisan

7 industria hygienist, correct?

8 A. That, | don't know.

9 Q. Doyoutypicaly rely upon people

10 who giveyou industrial hygiene information when
11 youdon't even know if they are an industrial
12 hygienist?

13 A. | rely on quantitative exposure

14  assessmentsthat are provided to me. | don't

15 make quantitative assessments myself. | prefer
16 torely on exposure assessments by others,

17  either engineers or industrial hygienists.

18 Q. Soweareclear on that, you have

19 not made independently on your own any
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20 guantitative exposure assessment on Mr. McCarty,
21  correct?

22 A. No.

23 Q. Doyou fed like the datathat you

24 have, this one page note, and your half-hour

25  conversation, provides you with sufficient
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1 information to enable you as a scientist and

2  health professional to accurately assess

3 Mr. McCarty's exposure to benzene in hiswork at
4  Van Waters & Rogers?

5 A. | fedl likethis provides me with an

6 adequate basisto assess his exposure asit's

7 outlined in the testimony that | have reviewed.
8 Q. Soyou fed like you have sufficient

9 information from what Mr. Plisko has told you
10  about Mr. McCarty's exposure; is that correct?
11 A. Asl| said, based upon the limited

12 testimony that | have reviewed, | believe that
13  thisprovides an adequate assessment of the

14  conditions that are described in that testimony.
15 Q. All right. Without the testimony

16 andjust relying upon Mr. Plisko's notes that
17  youtook in that half-hour conversation

18 yesterday, do you think Mr. Plisko's

19  conversation with you and the notes you took

file:///C|/Users/M adeK 42/Desktop/EX PERT%20TRANSCRIPT Sirons.r.06.08.txt (47 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20  from that were sufficient in and of themselves
21 toallow you to make a quantitative assessment
22  of Mr. McCarty's exposure to benzene?

23 MR. SCOTT: Object to form.

24 A. Not without some basis in testimony

25  or description to outline the conditions under

file:///CJ/Users/MadeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (48 of 676) [7/1/2010 11:25:37 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

25

1  which the assumptions are made for the

2  qQuantitative assessment. Quantitative

3  assessment isonly as good as the description of
4  the conditions that have been provided either in
5  written -- written form or testimony.

6 Q. (BY MR. BROWN) Do you know the
7 information, the data and the facts, that

8 Mr. Plisko relied upon to provide you with the
9 notesthat you have here in your Exhibit 17?

10 A. | know the assumptions that he

11 outlined to mein describing his assessment, and
12 | provided those summarized in my notes.

13 Q. Let meobject to responsiveness. My
14  questionis, do you know what information he
15 had, the data that he had, that he relied upon
16 togiveyou theinformation that you wrotein
17  your notes?

18 MR. SCOTT: Object to form.

19 A. AsI said, the assessment that he
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20  provided meis based on certain assumptions.

21  Those assumptions are outlined in my notes.

22 Q. (BY MR. BROWN) What I'm asking you
23 is, do you know what all assumptions that he

24 had?

25 MR. SCOTT: Object to form.
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1 A. | believe these are the assumptions

2 that hehad. These are certainly the

3 assumptionsthat | had in evaluating his

4  anaysisand relying upon it.

5 Q. (BY MR. BROWN) Do you know if he had
6 anything other than the testimony of

7  Mr. Beverly, affidavit testimony of Mr. Beverly,
8 and/or the affidavit testimony of Mr. McCarty

9 regarding their exposures?

10 MR. SCOTT: Object to form.

11 A. Hecertainly had ACGIH modeling data
12 and publications, which were the basis for the
13  modd that he used. With respect to exposure, |
14  don't know anything more than what |'ve told

15 you.

16 Q. (BY MR.BROWN) Again, | need to
17  object to responsiveness. Forgive me. You can
18 ignorethem. Do you know if he had

19 Mr. Beverly's affidavit, for instance?
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20 A. | believe hedid, yes.

21 Q. I'masking, do you know that for

22  sure?

23 A. From the conversation that we had, |

24 Dbelievethat Mr. Beverly's testimony is one of

25 thebasesfor the assumptionsin this report.
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1 Q. All right. Andwasthat -- again,

2 let meobject to responsiveness. Do you know if
3 hehad Mr. Beverly's affidavit, as opposed to

4 hisdeposition testimony?

5 A. | can't speak to that specifically.

6 Q. Doyou know if he had Mr. McCarty's

7  dffidavit, sworn affidavit?

8 A. | can't speak to that. | don't know
9 that.
10 Q. Do you know what particular

11 documents he had at all? Did hetell you these
12  arethe documents I'm relying upon?

13 A. Wediscussed in general

14  Mr. Beverly'stestimony.

15 Q. Sol guessfrom that you assume that
16  he had adeposition testimony of Mr. Beverly?
17 A. Either that or the affidavit. |

18 can't-- asl sit here, | can't be certain.

19 Q. All right. Anything other than
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20 that, the testimony of Mr. Beverly?

21 A. Not that | know of. | can't speak
22  tothat.
23 Q. Next we have marked your -- what you

24 identified asyour CV, your current CV, as

25 Exhibit 2; isthat correct?
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1 A. Yes.
2 Q. Isthat document current and up to
3 date?
4 A. Yes.
5 Q. Asof when?
6 A. Asof sometime this month.
7 Q. All right. Then for Exhibit 3, we

8 putinto the blue folder -- these are documents
9 that we've marked as a group of studieswhich we
10 havereferred to as documents and studies

11  related to your Shanghai studies, correct?

12 A. Yes.

13 Q. Youdon't mindif we take these or

14  havethe court reporter make copies of all

15 Exhibits 1, 2 and 3; isthat correct?

16 A. No.

17 Q. You mentioned that you were familiar
18  with John Spencer's reputation and credentials,

19 correct?
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20 A. Yes.
21 Q. Haveyou in the past received

22  quantitative exposure estimates from John

23  Spencer?
24 A. Yes
25 Q. Haveyou aways found those to be
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1 reliable?
2 A. Yes
3 Q. Haveyou aways found those to be

4  reliable and sufficient -- and with sufficient

5 enough data so that you could make an exposure
6  assessment yourself?

7 A. | don't know whether | can -- |

8 don't know quite how to answer that question.

9 MR. SCOTT: | object to form of the
10 question.
11 A. An exposure assessment is always

12 based upon information which may be anecdotal,

13 it may be quantitative, it may be based on

14  modeling, and it may be based on actual

15 measurements. There may be more modeling in one
16 casethan another. I've awaysfound that John

17  Spencer's analyses are reliable in that they

18 state the assumptions and they provide

19 justification for the approach that was taken.
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20 | can't say that every time I've evaluated an
21  exposure assessment, whether it's from John
22  Spencer or anyone else, that there's been a
23  great deal of data sufficient to do a

24  quantitative assessment.

25 Q. (BY MR. BROWN) That'swhat I'm
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1 getting at. There have been times when John

2  Spencer has provided you with quantitative

3 exposure assessments of individualsinvolved in
4  lawsuits where you were representing -- or you
5 weretestifying on behalf of defendants that you
6  could not in good conscience rely upon what he
7 did, correct?

8 A. No, | can't say that. | think that,

9 again, the assumptions that go into an exposure
10  assessment may be limited and the assumptions
11 may limit the value of an exposure assessment.
12 That does not necessarily reflect poorly on the
13  assessor or the methodology.

14 Q. Widl, my question is, there have

15  beentimes, sir, that John Spencer has given you
16 aquantitative exposure assessment which you did
17  not rely upon, correct?

18 A. |think that's highly likely.

19 Q. Infact, you didit when you
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20 testified in the James Cowey case back in
21  November of 2003; do you recall that?
22 A. No, | don'.

23 Q. All right. Let me show you the
24 testimony I'mreferring to. Page 79 in the

25 Cowey deposition. Mr. Lubel asked you, "But as
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you sit here today as an expert witness for
United States Steel Corporation, you can't tell
us under oath whether or not the product that
Mr. Spencer tested was in fact the product that
had same or substantially similar ingredients to
that which Mr. Cowey used; is that correct?"
And you said, "l cannot say that, no."
MR. SCOTT: Object to the form of
the question.
Q. (BY MR.BROWN) Did I read that
correctly?
MR. SCOTT: Object to the form of
the question.
A. You read that correctly, but that
does not speak to the adequacy or the quality of
Mr. Spencer's assessment.
Q. (BY MR. BROWN) Weéll, you recall now,
after having read this, that Mr. Spencer did

provide an assessment to you in that case,
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20 correct?

21 MR. SCOTT: Object to form of the

22  Question.

23 A. Yes

24 Q. (BY MR. BROWN) All right. Over here

25 heasked you, "Did you earlier today in your
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1 testimony make a statement that you didn't feel
2 asthough you werein aposition to make a

3 meaningful evaluation of Mr. Cowey's benzene
4  exposure based upon the information that had
5 been provided to you?'

6 Y our answer was, "That's correct.”

7 The next question is, "Do you stick

8 by the statement that I'm now asking you in the

9 question?

10 You said, "Yes, that's correct."

11 Did | read that correctly?

12 A. Yes, you did.

13 MR. SCOTT: Object to the form of

14  thequestion.

15 Q. (BY MR. BROWN) In that case, even
16  though Mr. Spencer had provided you with

17  exposure assessment, you did not feel like you
18 had sufficient information to use one yourself.

19  You used what he provided, correct?
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20 A. Based upon that testimony, | believe
21 that that'safair description of the testimony.
22 By thesametoken, as| said before, the nature
23  of the data on which an exposure assessment is
24  basediscritical, and in that particular case

25  apparently | wasn't prepared to reach a
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1 conclusion asto what exposure was.

2 Q. All right. Butin this case based

3 ona30-minute conversation with his assistant,

4  youfedl likeyou are; isthat correct?

5 A. | am prepared to render an opinion

6  with respect to the likelihood or probability

7  that Mr. McCarty's disease was associated with

8 hisexposure as outlined in the testimony |

9 reviewed and based upon the quantitative

10  assessment that | have. That's-- that ismy

11 testimony.

12 Q. Letmeaskitthisway: Could you

13  render an opinion based on quantitative exposure
14  evidence and information without the 30-minute

15 conversation that you had with Mark Plisko

16 yesterday?

17 MR. SCOTT: Object to form of the
18 question.

19 A. Based on the information and the
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20 materia that I've been provided, no.

21 Q. (BY MR. BROWN) Soyou haveto rely
22  upon Mr. Plisko's information in your 30-minute
23  conversation yesterday to formulate your

24 opinions about what Mr. Beverly's exposure would

25 have been, correct?
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1 MR. SCOTT: Object to the form of
2 thequestion.
3 A. Aswesit heretoday, yes.
4 Q. (BY MR. BROWN) And | believe | may

5 have misspoke and said Mr. Beverly's exposure

6 would have been. Let mereask the question.

7  You haveto rely upon Mr. Plisko's 30-minute

8 conversation with you to determine and assess

9 what Mr. McCarty's exposure would have been; is

10 that correct?

11 MR. SCOTT: Object to form of the
12 question.
13 A. Based upon the material I've

14  reviewed in this case to date, that is correct.

15 Q. (BY MR. BROWN) Do you expect to be
16 recelving any further or additional materialsin

17  thecase?

18 A. | don't know.

19 Q. You have -- you don't have those
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20  expectations asyou Sit here; isthat correct?

21 A. No.

22 Q. I'm correct about that?

23 A. Aswesdit here, no.

24 Q. No, you do not have those

25  expectations?
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1 A. No.
2 Q. Okay. Haveyou prepared a written
3 report in this case?
4 A. No.
5 Q. Not even adraft?
6 A. No.
7 Q. Haveyou been asked to?
8 A. No.
9 Q. Doyoutypicaly prepare awritten
10 reportin acase like this?
11 A. If I'masked. If not, no.
12 Q. Haveyou reviewed any written

13  reportsor opinions or documents from any of the
14  other defendants who have been hired by

15  Mr. Scott -- strike that. Have you reviewed any
16  written reports or opinions or other documents
17  from any of the other experts that have been

18 hired by Mr. Scott in this case to testify on

19 behdf of the defendant?
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20 A. No.
21 Q. All right. You haven't reviewed

22  anything in writing from Mr. Spencer, correct?

23 A. No.
24 Q. I'm correct about that?
25 A. Yes, you are correct.
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1 Q. You haven't reviewed anything in

2 writing from Dennis Paustenbach; is that

3  correct?
4 A. That's correct.
5 Q. You haven't reviewed anything in

6  writing from Mr. Raabe; isthat correct?

7 A. That's correct.

8 Q. You haven't reviewed anything in

9 writing from Mr. Nadelson; is that correct?

10 A. That's correct.

11 Q. Haveyou spoken to Mr. Spencer about
12 thiscaseat all?

13 A. No, | have not.

14 Q. Haveyou spoken to Mr. -- or

15 Dr. Paustenbach about this case at all?

16 A. No, | have not.

17 Q. How about Mr. Raabe?

18 A. No, | have not.

19 MR. SCOTT: It's Dr. Raabe.

file:///C|/Users/M adeK 42/Desktop/EX PERT%20TRANSCRIPT Sirons.r.06.08.txt (71 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 Q. (BY MR. BROWN) Have you spoken to
21  Dr. Raabe about this case at all?

22 A. No.

23 Q. Haveyou spoken to Dr. Nadelson

24  about thiscase at all?

25 A. No, | have not.
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1 Q. Would it befair to say the only

2  person that you have spoken to other than

3 Mr. Scott about the facts of this case would be

4  Mark Plisko; isthat correct?

5 A. That's correct.

6 Q. You'veonly had the one conversation

7 with him yesterday morning?

8 A. Yes.

9 Q. Isit your understanding that Mark

10 Plisko or Mr. Spencer has done any type of model
11 of what Mr. McCarty's exposure would have been
12  while he worked at Van Waters & Rogers?

13 A. That'sbasically what | provided in

14 my notes.

15 Q. Allright. Soam | correct to infer

16 that you have the understanding that they have

17  prepared amodel of what Mr. McCarty's exposure
18  would have been?

19 A. Yes.

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (73 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 Q. Do you know what type of model that

21  they prepared?

22 A. Yes. It'saninverted cone model

23  predicated on amodel for drum loading that is

24 published by the American College of Government

25 and Industrial Hygienists. | have areference

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRIPT S/irons.r.06.08.txt (74 of 676) [7/1/2010 11:25:37 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

38

1 toitinmy notes.

2 Q. Prior to this case, had you ever

3 seen any model regarding estimated exposure for
4  drum-filling operations?

) A. No.

6 Q. Do you have any idea about the facts

7 or criteriaby which the model for the

8 drum-filling operationsis controlled or

9 governed?

10 A. Yes.

11 Q. All right. And where do they come
12 from?

13 A. They come from my discussions with

14  Mr. Plisko and the notes that | took.

15 Q. All right. What isyour

16  understanding of the parameters of the

17  drum-filling operations that were involved in
18 themodel that Mr. Plisko did?

19 A. Waell, as he described them to me,

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (75 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 first of all, they were based upon the frequency
21  and rate of drum-filling that Mr. McCarty may
22  have been involved in, was described very

23  briefly in Mr. Beverly's testimony.

24 Q. All right.

25 A. And that wasthe basisfor -- the
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1 initial basisfor the calculations that were

2  performed.

3 Q. All right. What were the parameters

4  interms of the duration of the drum-filling

5 activitiesin the model that you described?

6 A. Theduration of the activities --

7  you mean asrelated to the individual exposures?
8 Q. No, sir. How long did the model, as

9 you understood from Mr. Plisko, determine or use
10 asthetimethat Mr. Oliver McCarty would have
11 been doing the drumming activity on the days

12 that he would be filling up the 55-gallon drums
13 with benzene?

14 A. Specifically 240 minutes, 40 drums.

15 It'sbasically afour-hour continuous-exposure

16  assumption.

17 Q. All right. Did you seeinthe

18 testimony that they may have drummed for aslong

19 asfive hours each day?
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20 A. Therewere-- as| recall, the range
21  wasdescribed was either three to five or four
22 tofive. This particular model assumes afour-
23 hour exposure.

24 Q. All right. Do you have any

25  understanding why they chose four hours instead
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1 of five?

2 A. Thisparticular -- this particular

3 model assumes no breaks, constant activity over
4  afour-hour period. That seemed to me

5 reasonable based upon my review of testimony.
6  Other than that, | can't tell you precisely why

7  any particular value was chosen other than

8 trying to model the testimony that was provided.
9 Q. Wadll, let me object to

10 responsiveness. | take you don't know why

11  Plisko chosefive -- or four hours rather than
12 five hours, correct?

13 A. That'scorrect. I'mrelying on the

14  exposure assessment that was provided by

15 Environmental Profiles and that Mr. Plisko

16  described to me, and that's the basis for my

17  opinion with respect to quantitative exposure.
18 Q. All right. Let me object to

19 responsiveness for anything after "that's
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20  correct." Theexposure for four hours would
21  resultin alower part per million than exposure
22  for five hours at the same intensity, correct?
23 A. Itwould. It wouldresultina

24 relatively minor difference.

25 Q. Yousay minor. About 20 percent
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1 differencein the amount of time, correct --

2 A. 20 percent --

3 Q. -- or more?

4 A. Yes, | would consider that minor.
5 Q. All right. Do you know anything

6  about the materials that were used in terms of

7 the model?

8 A. The model assumes exposure to neat
9  benzene.

10 Q. Pure benzene?

11 A. Pure benzene.

12 Q. Do you know anything about the

13  regularity or the frequency that the drumming
14  activity model assumes?

15 A. Constant. Over afour-hour period
16  constant.

17 Q. I'm not talking about over the time
18 from beginning of start-up to the first drum to

19 thelast drum. I'm talking about from the time
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20  hedrums on one day until the next batch of

21  benzene comesin and they drum adifferent day?
22 MR. SCOTT: Object to form.

23 Q. (BY MR. BROWN) What does the model
24  assume on that, as you understand it?

25 MR. SCOTT: Object to form of the
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guestion.

A. Themodel assumes -- for overall
cumul ative exposure the model assumes a
one-time, one-day-a-month frequency.

Q. (BY MR.BROWN) All right. And you
were familiar with the testimony by Mr. Beverly
that they would have done that as many as three
times per month, correct?

MR. SCOTT: Object to form of the
guestion.

A. As]| --to the best of my

recollection, Mr. Beverly stated arange. One
time he said one; one time he said maybe three.
Q. (BY MR. BROWN) Wédll, let me object
to responsiveness. Do you know Mr. Beverly has
testified that they would have been drumming
benzene, pure benzene, from atruck in 55-gallon
drumsfor as many as -- for as often as three

times per month, correct?
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20 MR. SCOTT: Object to form of the

21  question.

22 A. | believel said that, yes.

23 Q. (BY MR. BROWN) And so do you have an

24  understanding of why it isthat Mr. Plisko chose

25 aone-time-amonth number as opposed to a
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three-times-a-month number?

A. The one-time-amonth assumption does
not change the nature of the quantitative
estimate and can be adjusted up or down
depending upon what assumptions you wish to
make.

Q. Let meobject to responsiveness. My
guestion is, do you know why he chose only once
per month as opposed to three times per month?

MR. SCOTT: Object to form of the
guestion.

A. No.

Q. (BY MR. BROWN) Inyour conversation
yesterday did you ask Mr. Plisko to fax you any
of the information that he was telling you or
informing you of over the telephone?

A. No.

Q. Withregard to the model from

drum-loading activities published by the
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20 American Conference of Governmental Industrial
21  Hygieniststhat you say you have, where did you

22  acquirethat?

23 A. 1 didnot say | had that.
24 Q. I'msorry.
25 A. | said that was the basis for this
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1 particular assessment as it was related to me by
2  Mr. Fisko.

3 Q. Okay. You weretold that he used an
4  ACGIH drum-modeling model?

5 A. | asked him to provide mefor the

6 bass, the publication that formed the basis for
7  the mathematical modeling that he used, and he
8 told methat thisisthe model that he used.

9 Q. And | assume that your notes there

10 that are contained in Exhibit 1 after the

11  exposureinformation tab are complete; is that
12 correct?

13 A. Yes.

14 Q. Thereisnothing else that you all

15 of talked about in your conversation relating to
16  Mr. McCarty's exposure; isthat correct?

17 A. That's correct.

18 Q. And thereis nothing else that you

19 need from Mr. Plisko or Mr. Spencer in order to
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20 formulate your opinionsin this case about
21  Mr. McCarty's exposure; is that correct?

22 A. Thereisnothing else | need to

23 render an opinion based upon this particular
24  exposure assessment.

25 Q. All right. Well, | mean, and that's
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1 what you've done, correct?
2 A. That'swhat |'ve done.
3 Q. What I'm asking you is, with regard

4  to the exposure assessment that you have -- that
5 you have now come to this deposition and intend
6 togive opinions about, do you need anything

7  elsefrom Mr. Plisko or Mr. Spencer?

8 A. | think that | should restate that |

9 am not offering an exposure assessment. | am
10 relying upon the exposure assessment that was
11 provided to me. And based upon the information
12 that | have from that telephone conversation and
13  my notes, I'm prepared to render an opinion

14  based on that exposure assessment.

15 Q. Far enough. What I'm saying is, do

16 you have dl the information that you need and
17  dl that information, isthat contained in your

18 notesin your notebook?

19 A. Yes.

file:///Cl/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (89 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 Q. Youindicated that you reviewed the

21  medical records of Mr. McCarty, and | would

22  assume that you would have reviewed his records
23  from M.D. Anderson; isthat correct?

24 A. M.D. Anderson and prior to that as

25 wdl, | believe.
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1 Q. The St. Elizabeth Hospital records

2 and Dr. Schachner, Texas Oncology?

3 A. Yes.

4 Q. | believe you have got that up in

5 theforward part of your notebook under Texas
6 oncology?

7 A. Um-hum.

8 Q. Any other medical records that you

9 reviewed on Mr. McCarty?

10 A. I'vereviewed al the records that

11 were provided to me. These are the ones that
12 were salient with respect to my opinionsin this
13 case. He--thereare alot of medical records.
14 Q. Haveyoureviewed Mr. McCarty's

15 sworn affidavit?

16 A. I don'trecall. Actualy, | don't
17  believe so.

18 Q. If he had given an affidavit --

19 A. No, | have-- 1 doand | have, yes.
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20 | just don't recall.

21 Q. What do you recall from his

22  affidavit, asyou sit here, in terms of being
23  gignificant to your opinions?

24 A. My opinions with respect to

25 exposure, I'verelied upon Mr. Beverly. My
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1 opinionswith respect to hisdiagnosis and his

2 disease, I'mrelying upon the medical records.

3 Sol havenot relied on Mr. McCarty's affidavit

4 with respect to either of the exposure

5 assessment or the diagnosis.

6 Q. Why not? | mean, it'sthe man's

7 sworntestimony. Don't you typically rely upon

8 somebody's sworn testimony about what they say
9 their exposure was?

10 MR. SCOTT: Object to the form of

11 thequestion.

12 A. | don't believethat Mr. McCarty's

13  testimony provided me with abasis for rendering
14 an exposure assessment.

15 Q. (BY MR.BROWN) Why isthat, based on
16  what his affidavit said?

17 A. Asl recdl, to the best of my

18 recollection, the only description | have that

19 relatesto his specific exposure at Univar
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20  relating to drum-filling is contained in the
21  affidavit and the testimony of Mr. Beverly.
22 Q. Arethere any other documents that
23  youreviewed or relied upon in forming your
24 opinionsin this case that are not contained in

25 Exhibit 1, which isyour case notebook file?
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1 A. Other than the literature in general

2 related to myelodysplastic syndrome and acute
3 myeoid leukemia, | don't believe so.

4 Q. All right. And you told uswith

5 regard to the studies that you felt were

6 substantial and significant to your opinions,

7 you'veincluded those in Exhibit 1; isthat

8 correct?
9 A. Yes
10 Q. Let'smark the subpoenaas

11 Exhibit 4, please.

12 (Irons Deposition Exhibit 4 was
13  marked.)
14 Q. | noticed you had a copy of

15 Exhibit 4 in your notebook here?

16 A. Yes.

17 Q. Whenisthefirst time you saw
18  Exhibit 4?

19 A. | believeit was the 25th of this

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (95 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20  month.

21 Q. You brought with you a copy of your
22  resumeor CV, correct?

23 A. Yes.

24 Q. Do you have acurrent or present job

25  description?
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1 A. No.
2 Q. Youdon't have one either for the

3 University of Colorado or for your work over in

4  Shanghai?

) A. No.

6 Q. I'm correct about that?

7 A. Yes.

8 Q. Haveyou brought with you all the

9  documents that have been supplied to you or
10 reviewed by you in preparation for your

11  deposition?

12 A. Yes.

13 Q. All right. The next set of

14 requests, 4 through 13, deal with documents
15 relating to your study in Shanghai. Did you
16  bring with you any -- anything other than the
17 studiesthat relate to your Shanghai work?
18 A. Other than adescription of the

19 laboratory, no, | have not.
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20 Q. Areyou ableto -- how do you

21  communicate with the othersin Shanghai when you
22 areherein the states? Do you do that by

23 email?

24 A. Others? I'm not sure what you are

25 referring to.
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1 Q. Arethere others?
2 A. Who?
3 Q. Do you have doctors and

4  epidemiologists and other people involved in the
5 Shangha study that are in China?

6 A. Atany giventime, | communicate

7 with my laboratory, with pathol ogists, and

8 hematologistsin Shanghai. | communicate with
9 otherswho areinvolved in -- on the research

10 sideof the project, both in the United States

11 and China. | communicate through quantitative
12 database interaction and also viaemail.

13 Q. How do you keep up with and store

14 your correspondence or communications and email?
15 A. | review emalils like anybody else.

16 | don't storethem. The datathat's collected

17  aspart of thisstudy is contained in a database
18 that provides both support for the clinical

19 operations and datathat is used in the various
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20  research projects.

21 Q. All right. What about other

22  correspondence? Do you have correspondence that
23  you do keep?

24 A. No.

25 Q. NextitemisNo. 5: Invoices,
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1 receipts, bills, accounts receivable, and other

2  documentsreflecting any payment or

3 consideration given to you by the University of
4  Colorado relating to your work at Shanghai. Did
5 you bring any such documents?

6 A. No.

7 Q. Doesthe University of Colorado, are

8 they the ones who pay you for your work in

9 Shangha or somebody else?

10 A. I'm an employee of the University of
11  Colorado. The University of Colorado provides
12 mewithasadary. The study in Shanghai is

13  basically conducted through international treaty
14  and contract involving the University of

15 Colorado, the State of Colorado, Fudan

16  University, the Shangha Public Health Bureau,
17  Universty of Cincinnati, the Chinese Ministry
18  of Hedlth and Exxon-Mobil Biomedical Sciences.

19 Q. Sodoyou haveinvoices, receipts,
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20  and checksthat you get from those entities

21  relating to payments made to you?

22 A. No, no payments are made directly to
23  me other than the salary that | receive from the
24 University of Colorado.

25 Q. Widll, sofor your work in Shanghai,
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1 theUniversity of Colorado pays you, correct?

2 A. The University of Colorado pays my

3 sdary. Part of that involves the studies that

4  I'mdoingin Shanghai.

5 Q. When you started these studiesin

6  Shanghai in 2000, was there an increase in your
7  salary for the work you are doing in Shanghai?
8 A. No.

9 Q. Withregard to Item No. 6, you can

10 seethat there, did you bring any documents that

11  areresponsiveto that?

12 A. No.
13 Q. Do you have any in your possession?
14 A. | havereceived no scientific

15 article-- no, I've not received any of those
16 typesof materiasfrom any of the sponsoring
17  corporationsor any other company.

18 Q. Nextitemisany PowerPoint

19 presentations relating to benzene studies being
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20  conducted in Shanghai, China. Do you have any
21  of those?

22 A. | have some PowerPoint files that

23  contain data and/or information that | provided
24 or presented at various meetings and scientific

25 meetings. | did not bring those today.
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1 Q. Why isthat?

2 A. | informed Mr. Scott when | received
3 thesubpoenathat agreat deal of the

4  information that you requested is either -- I'm
5 prohibited by law from providing it to you,

6 either Chinese or U.S,, and that some of the

7 information that you've asked for | need to

8 ascertain from the participating organizations
9 toget permission to provide them. And at this
10 particular point, | didn't have any particular
11  presentationsthat | felt that | could provide
12 to you without going through that process.

13 Q. Others besides you have made

14  PowerPoint presentations concerning efforts to
15 gan additional members of the petroleum

16  industry to participate in the funding of your
17  Shanghal studies, correct?

18 MR. SCOTT: Object to form of the

19 question.
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20 A. | can't speak to that in an informed

21  way one way or the other.

22 Q. (BY MR. BROWN) Y ou have no knowledge
23  of that?

24 A. No.

25 Q. Withregard to No. 8, do you have
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1 any documents responsive to No. 8?

2 A. It'sessentially the same response

3 that | gave before. The memorandaand

4  correspondence that | have relating to the

5 individual sponsoring companies concerns solely
6 thework product progress and budgetary items
7  related to the project, and at this point |

8 don't feel that | can provide those to you

9 within thelimitations that | have both legally
10 and contractually.

11 Q. Can you check with the member

12 companies and find out if there would be any
13  problemswith us having any of that

14  correspondence?

15 MR. SCOTT: Object to the form of

16 thequestion.

17 A. Theonly correspondence | have

18 relatesto progress on the budget. And the

19  budget with respect to the study, like any other
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20  research study, is confidential, and this would
21  require both the approval of the University of
22  Colorado, Fudan University, and the various --
23  not sponsoring -- the various participating

24  organizations that | mentioned.

25 Q. (BY MR. BROWN) The only way that we

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (108 of 676) [7/1/2010 11:25:37 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

10

11

12

13

14

15

16

17

18

19

55

would be able to obtain copies of that would be
have a court order to get it; isthat right?

MR. SCOTT: Object to the form of
the question.

A. I'mnot an attorney. | can't tell
you that.

Q. (BY MR. BROWN) Y ou are not going to
turn it over to mejust for the asking. You are
telling me that, correct?

A. Yes.

Q. Soif it getsturned over to me, a

court is going to have to tell you to do; is
that right?

MR. SCOTT: Object to the form of
the question.

A. | presume so.

Q. (BY MR. BROWN) With regard to any of
the other enumerated items there through 14, do

you have any of those itemsin your possession
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20  that you brought with you today?

21 A. No.

22 Q. Do you have any other itemsin your
23  possession that you -- would be responsive to
24 any of those specific enumerated requests and,

25 if so, would you be able to provide me with a
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1 copy of them?
2 A. I'mnot sure | understand the
3 question.
4 Q. Wadll, | mean, | guesswe could go

5 through it one by one and say -- you know, ask
6 thequestion, but if you could go down the list

7 andsay, yes, | have documents responsive to

8 thisquestion but | can't give them to you

9  becauseof X reason or | will givethem to

10  you -- could you do that for me, please?

11 A. | think we would have to go through
12 them one by one. Some of these I'm prohibited
13 by U.S law. I can't givethem toyou. No. 10,
14 I'm prohibited by the U.S. Common Rules. CFR
15 41, whatever it is, relating to independence of
16 clinical trials and confidentiality of patient

17 andclinical information. Information such as
18 that the sponsorsin the studies don't have, and

19 itisn't public, and therefore |l can't asa
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20  principal investigator on this study provide
21  many of these things based upon those

22  regulations and governing procedures.

23 Q. All right. What about the rest of
24  them?
25 A. 12 wevediscussed. 10 we've
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1  discussed.

2 Q. Widl, 12, | don't know if we

3  discussed any expenses that you've incurred and
4  if thereisany evidence or documents that show

5 that relating to your work at Shanghai.

6 A. Thiswould fall under the same

7 restrictions that -- with the budgetary. |

8 mean, thisisall part and parcel of the

9  budgetary issues relating to the study.

10 Q. Havethere been any paymentslikein

11 No. 13 from any of the oil companies funding the
12 study made directly to you?

13 A. No.

14 Q. All right. He needsto change his

15 tape so we need to go off the record.

16 THE VIDEOGRAPHER: Thetimeis

17  approximately 11:51 am. and we are now off the
18  record.

19 (A break was taken.)
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20 THE VIDEOGRAPHER: Thetimeis

21  approximately 11:55 am. and we are back on the
22 record.

23 Q. (BY MR. BROWN) Sir, we were about
24 finished talking about the subpoena duces tecum.

25 | think we were to the last page. Isthere ltem
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1 14 onthereoris13thelast one?

2 A. | think 13 isthelast one.

3 Q. Wearefinished. Withregard to the

4  notes of your conversation with Mr. Plisko

5 yesterday and his exposure assessment model,

6  wouldyou agreeif the information that he has
7 provided you in his model was incorrect in any
8 way that you would have an inaccurate exposure
9 assessment?

10 A. To the degree that those particular

11 assumptionsinfluence the model, that's correct.
12 Some of them would influence the model in a
13 great -- in avery significant way; others would
14  influence the model in aminor way. That'sthe
15 nature of an exposure assessment.

16 Q. All right. Every onethat you've

17  written down in your notes you felt like was
18 important, correct?

19 A. | felt that these werein fact the
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20  assumptions that were the basis for the

21 caculationsthat hedid. Some are more
22  critical than others.

23 Q. Which ones are more critical than
24 others, in your opinion?

25 A. Airspeediscritical.
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1 Q. Airspeed of what?

2 A. Air. Thespeed of air inthe area

3 inwhich the drumming is being performed and
4  conducted isacritical factor. The --

5 Q. Why wasthere any reference to

6 arspeedatal?

7 A. Because the model assumes a

8  concentration associated with an inverted cone
9 around the drum and in the area of the operator.
10 Q. All right.

11 A. That concentration and the

12 equilibration within that cone is dependent upon
13  airspeed.

14 Q. What wasthe airspeed that was

15  assumed?

16 A. One mile per hour.

17 Q. Allright. Isthat typical of a

18 vapor recovery system or exhaust systemin

19 place?
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20 A. Thisis-- my understanding is that
21  thisdoes not involve arecovery system. This
22 isopenor, slash, loading. Now, that's my

23  assumption based upon the conversation that |
24 had, that in fact this particular model does

25 not -- isnot associated with avapor recovery
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1 system.
2 Q. Isityour assumption that this
3 model that you have is not associated with any

4  engineering controls regarding ventilation?

5 A. | believe so, yes.

6 Q. That'svery important to know that?
7 A. That's my assumption.

8 Q. If that assumption isincorrect,

9 then your exposure assessment and the things

10 that you've relied upon would be flawed,

11 correct?

12 MR. SCOTT: Object to form.

13 A. | have not made a exposure

14  assessment. This particular assessment would

15 vary depending upon the assumptions that go into
16 it

17 Q. (BY MR. BROWN) Y our opinions based
18  upon this exposure assessment would be flawed if

19 the exposure assessment iswrong, correct?
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20 A. If infact the conditions are

21  different, then | would have to review whatever
22  other exposure assessment is performed and

23  understand it before | would be willing to

24 render an opinion on that particular

25  (uantitative exposure assessment.
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Q. Youwould want to make sure that
what Mr. Plisko was telling you were the
conditions better have been the conditions that
Mr. McCarty was exposed to before you make
opinions about whether or not his exposure could
have caused hisillness, correct? That's only
fair, isn't it?
MR. SCOTT: Object to form of the
guestion.
A. Asanexpert, dl | candoisrender
an opinion on the information | have been
provided and that | rely upon. My opinion
relates -- my opinion with respect to
guantitative exposure is based on this
assessment. If in fact this assessment is
modified, changed, or improved or invalidated,
that would change my opinion. With respect to
the exposure assessment, | would have to render

aopinion based on that exposure assessment.
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20 Q. (BY MR. BROWN) That'stheold rule

21 garbagein, garbage out, correct?

22 A. | don't know what you are referring
23 to.
24 Q. Widll, your opinionsin this case

25 that you are going to be providing are only as
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good as the information that you have to base
them on, correct?

A. That'sthe nature of any expert
opinion.

Q. Okay. Andyou, asyou are sitting
here, you are not an expert on exposure
assessments, are you?

A. Not asanindustria hygienist. As
atoxicologist | am.

Q. Widll, you are not an expert and you
are not going to be providing opinions as to
whether or not the exposure assessment that has
been provided to you is done in compliance with
al industrial hygiene standards and in
compliance with good practices, correct?

A. | can't speak to the specific
industrial hygiene standards that relate to the
assessment. | am assuming that in fact the

model that was used in fact is consistent with
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20 the mathematical modeling that is published by
21 the ACGIH. | canonly render an opinion based
22  upon the expertise of the industrial hygienists
23  and engineers that provided thisto me.

24 Q. Okay. That'swhat I'm getting at.

25 | don't think we are disagreeing. You are not
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1 theguy tocomeinand say thismodel is

2  appropriate and is areasonable relationship or

3  reasonable estimate of what was going on; you

4  arerelying upon Mr. Spencer's group or Mr.

5 Pliskoto tell you that, correct?

6 A. I'mrelying upon them to tell me

7 about the model they used and | am assuming that
8 theconditions and assumptions that are part of

9 themodel infact are accurate insofar as we can
10 determine.

11 Q. All right. If wewant to know --

12 without an assumption, if we want to know for
13  sure, we need to ask Mr. Plisko or Mr. Spencer,
14  correct?

15 A. With respect to this model, correct.

16 Q. Onething you told meisthat you

17  thought that there was an assumption that

18  Mr. McCarty wasfilling drums with benzene on a

19 one-time-a-month basis, correct?
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20 A. That iswhat this model that | have
21  infront of me assumes.

22 Q. Allright. | think it says down

23 heresix timesayear. Do you seethat, six
24  daysayear?

25 A. That'scumulative, yes.
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1 Q. That's equivaent to two times, once

2 every two months, correct?

3 A. No. That'ssix daysayear at four

4  hoursaday. Four hoursaday isroughly half a
5 day. Soover ayear period it would amount to
6 sixdaysayear. 240 minutes represents

7 basicdly half aday. Sothisassumesa

8 six-day-ayear total. You can modify the

9 quantitative assessment based upon changesin
10  assumption with respect to the times per month
11 or with respect to the number of days, depending
12 upon whatever information that you have.

13 Q. Whenyoutypicaly rely upon

14  exposure assessments in performing opinions
15  about causation of benzene-related illnesses,
16 arethey typically inthe format that you have
17  right here, based on a 30-minute telephone

18 conversation with somebody you don't know?

19 MR. SCOTT: Object to form of the
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20  question.

21 A. | rely on exposure assessments that

22  areprovided to methat range from very detailed
23  reportsto very sparse information, depending
24 upon what the nature of the information is and

25 what I've been asked to do. | am not providing

file:///C/Users/Madek 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (128 of 676) [7/1/2010 11:25:37 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

10

11

12

13

14

15

16

17

18

19

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (129 of 676) [7/1/2010 11:25:37 AM]

65

the exposure assessment here. I'm relying on
this quantitative exposure assessment.

Q. (BY MR. BROWN) All right. We were
discussing the things that you thought were most
critical on the assumptions that you were making
or on the model and the notes that you took from
the model that you -- was discussed with you.
What other besides airspeed was significant or
would be of the most critical factors on that

model?

A. Theairspeed isthe most critical.
It changes -- it changes the quantitative
assessment in alinear way, which meansif you
fluctuate the airspeed, you change the nature of
the assessment --

Q. All right.

A. -- number.

Q. What besides airspeed thenis

critical?
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20 A. | think that's the most critical.

21  Therest of them are part of the equation. If

22  youtake any one of them out, you don't have an
23  equation. Butintermsof sensitivity with

24 respect to how it changes the nature of the

25  exposure assessment, the airspeed isthe
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1 critica factor.

2 Q. Intheline of ranking, the

3 assumptionsthat are in your notes there, from
4  most critical to least critical, airspeed would

5 beat thetop, then; isthat correct?

6 A. Airspeed would be at the top.
7 Q. What would be next?

8 A. Number of air changes.

9 Q. What isthat?

10 A. That's the number of times per

11 minute that the volume of air changes. And
12  those are -- those are related, but the airspeed
13  isprobably the driving factor.

14 Q. All right. The number of times that
15 theair changes, what is the assumption in the
16 notesthat you have there?

17 A. It's 15 cubic meters per minute.

18 Q. What's the next most critical factor

19 inyour opinion?
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20 A. Thefact that thisis neat benzene.

21 Q. Do you have any reason to doubt that

22  what was being drummed into the 55-gallon drums
23  was pure benzene?

24 A. | haven't seen anything in the

25 information that was provided to me that would
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1  corroborate or document that in fact it was

2 benzene. | am simply assuming for purposes of
3 thisanalysisthat it is benzene. | have no

4  basisinterms of what I'veread to rely or to

5 concludethat in fact benzene, neat benzene was
6  being drummed.

7 Q. Wadll, you have read the deposition

8 of Mr. Beverly, and | know you told us you

9 didn't read the deposition or affidavit of

10  Mr. McCarty, but you know --

11 A. | didread Mr. McCarty's affidavit.
12 Q. Oh, youdid.
13 MR. SCOTT: Object to the form of

14  thequestion.

15 A. | don'trecall hisaffidavitin

16  termsof substance.

17 Q. (BY MR. BROWN) Okay. Did you see
18 where Mr. Beverly said it was benzene that they

19  weredrumming?

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (133 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 A. |did.

21 Q. Didyou see Mr. Harold Wellen's

22  testimony where he said, "Yes, in fact we did
23  drum benzene at that facility during the 1960s"'?
24 MR. SCOTT: Object to form of the

25  question.
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A. | recall seeing referencesto the
possibility of drumming at that facility. |
don't recall that it was during the same period
that we -- that's under -- that's at issue in
this case.

Q. (BY MR. BROWN) What period do you
recall benzene having been drummed from Harold
Wellen's testimony?

A. | don't recall specificaly

Mr. Wellen's. | reviewed a great deal of
testimony relating to this particular site and
the information that was provided to mein the
exhibits that Frank Parker provided, and in
there, there were frequent references to the
fact that benzene was not drummed at this
facility, and | recall there was one reference
that suggested perhaps there was -- that there's
apossibility of benzene being drummed in the

late 1960s.
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20 Q. Let me object to responsiveness.

21  With regard to the deposition of Harold

22  Weéllen -- well, let me ask: Did you see the

23 notes, the invoice documents from ARCO which
24  said benzene was delivered to the Van Waters &

25 Rogers Beaumont facility in tank trucksto be
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1  drummed out of the tank trucks?
2 A. If -- | don't recall specifically
3  those documents. If you would like to discuss

4  them, | would like to pull them out and refer to

5 them.

6 Q. I'mjust asking if you recall them.
7 A. | don't recall them specifically.

8 Q. Withregard to the next most

9 critical factor in the assumptions that were
10 madein the exposure estimate, what is next in

11 line after pure benzene?

12 A. Probably the rate of drumming.
13 Q. Thefill rate?
14 A. Yes. The number of drums per minute

15 isprobably next, although at this point we

16 beginto getinto areasthat | don't think -- |

17  mean, this assumes an inverted cone model, which
18 iswhat the ACGIH assessment strategy for

19 estimating exposure from drumming uses. If you
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20  accept that model based on the ACGIH, then

21 that'swhatitis, aninverted cone. So there

22  areaspectsof thismodel that if you eliminate
23  those assumptions, you don't have a model, but |
24 wouldn't say they are critical with respect to

25  taking theindividual conditions and numbers
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1 that are used in this equation and calculating

2  anexposure estimate fromit.

3 Q. Arethere assumptionsin that, your

4  notes, dealing with the temperature that it is

5 adleged to have been drummed in?

6 A. There--isit Mr. Plisko? I'm not

7 sure. Mr. Plisko described to me the condition
8 standard temperature and pressure. Herelated
9 to methetemperature that was used in the

10  model. | did not write that down because it was
11 not -- interms of my use of this model, |

12 wasn't prepared to evaluate the role of

13 temperaturein the actual equation. But |

14  Dbelievethat it was on the order of 70, or

15 something like that, Fahrenheit.

16 Q. 70 degrees Fahrenheit?
17 A. | believe, but I'm not sure.
18 Q. It would be ahuge differencein the

19 amount of benzene vapor getting into the air if
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20 it was being drummed in 90-degree temperature as
21  opposed to 70-degree temperature, correct?

22 A. That would make some difference.

23  Youwould haveto ask Dr. Spencer or Mr. Plisko
24  asto the specific impact that would have on the

25 cdculation.
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1 Q. All right. Y ou have not done that

2  aspart of your reliance upon hiswork that

3  you'vegot there, correct?

4 A. No.

5 Q. Thesize of the bung holes that are

6 inthedrum, would that make a difference in the
7 amount of benzene vapor escaping into the air?
8 A. | couldn't tell you that. Obviously

9 if you are talking about an open container or

10 you aretaking about a bung hole, it would make
11  adifference. How that impacts on the moddl, |
12 can'ttell you.

13 Q. Just some more background

14  information. Prior to your deposition today,

15 did you have a chance to meet with Mr. Scott?
16 A. I'vediscussed this case with

17  Mr. Scott, yes.

18 Q. Didyou discuss this case with

19  Mr. Scott today?

file:///C|/Users/M adeK 42/Desktop/EX PERT%20TRANSCRIPT S/irons.r.06.08.txt (141 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 A. Briefly, yes.
21 Q. Widll, for how long?
22 A. Probably half an hour related to

23 thiscase.
24 Q. All right. You met with him this

25 morning, what time?
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1 A. 9o'clock.
2 Q. Didyou meet with him yesterday?
3 A. Yes.
4 Q. What time did you all meet
5 vyesterday?
6 A. We met yesterday afternoon from

7  approximately 3 o'clock till about 6 or 8,

8 somewherein there.

9 Q. All right. Any other meetingsin

10 preparation for your deposition besides today
11  andyesterday?

12 A. Specifically relating to deposition,

13 no. | believel've consulted by telephone with
14 Mr. Scott on matters related to this case maybe
15 atota of an hour and a half, maybe two hours
16  over thelast several months.

17 Q. Areyou being compensated for your
18 time heretoday, sir?

19 A. Yes.
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20 Q. What isyour rate of compensation
21  for your timein testifying?

22 A. My ratefor consulting in al

23  mattersis $500 an hour.

24 Q. Do you know how many total hours

25 you've spent in this case so far?
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1 A. All told, maybe 30. I'm not sure.
2 Q. All right. So we are talking about

3  $15,000isaballpark estimate of what you've
4  been paidin thiscase so far for your time?

5 A. | haven't billed yet in this case,

6 sol haven't been paid.

7 Q. All right. With regard to the 30

8 hoursthat you spent, you will bill at $500 an

9  hour regardless of what you were doing during
10  thehour in working on this case --

11 A. Correct.

12 Q. -- whether it's deposition, prep

13 time, travel time, or anything elsg; is that

14  correct?

15 A. That's correct.

16 Q. Asof right now if you had to bill

17  Mr. Scott, you would bill him about $15,000; is
18  that correct?

19 A. | believe so.
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20 Q. Isyour educational background
21  accurately stated inyour CV, sir?

22 A. Yes

23 Q. Isthework history accurately
24  stated inyour CV?

25 A. Yes.
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1 Q. Doyou have any licenses or
2 certificationsin any fields?
3 A. | am board-certified in toxicology.

4 | have aninactivelicense asaclinical

5 laboratory scientist in the state of California

6 | have an active license to operate a laboratory
7  and render laboratory diagnoses in the People's
8 Republic of China. | have aclinic laboratory
9 licensein Shanghai.

10 Q. You'vetold usyou are not an

11  epidemiologist and a medical doctor, correct?
12 A. That's correct.

13 Q. You arenot acertified safety

14  professiond; isthat right?

15 A. I'matoxicologist.

16 Q. Allright. You are not acertified

17  safety professional, correct?

18 A. That'sajargon I'm not familiar

19  with. I'mnot an industrial hygienist.
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20 Q. Youarenot anindustrial hygienist,
21 andthere'sa-- areyou aware of a

22  certification in the field of safety that people
23  canget and they are entitled certified safety
24  professionals?

25 A. Wadll, | don't have a certification.
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1 Q. You arenot an engineer; is that
2  correct?
3 A. That's correct.
4 Q. Doyou haveany legadl training asa
5 lawyer?
6 A. No.
7 Q. Do you consider yourself to be an
8 OSHA compliance expert?
9 A. No.
10 Q. Do you consider yourself to be an

11 expert in human factors engineering or warnings

12 expert?
13 A. No.
14 Q. Haveyou ever had your testimony or

15 opinions stricken, disqualified, or limited by
16  any court in any case where you've been an
17  expert witness?

18 A. | know of one occasion where |

19 Dbelieveajudgein West Virginiaordered meto
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20  render an opinion | did not hold. Ordered me
21  not to -- sorry -- ordered me not to render an
22  opinionthat | did not hold.

23 Q. Soajudge has ordered you or

24 prohibited you in the past from rendering an

25 opinionin acase where you were testifying as
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1 anexpert; isthat correct?
2 MR. SCOTT: Object to the form of
3 thequestion.
4 A. | believe what I've said -- what |

5 sadisthat ajudge has ordered me not to

6 render an opinion which | also did not have. So

7 | did not make an opinion that a judge ordered

8 menottogive.

9 Q. (BY MR. BROWN) What wasthe order?
10 Do you remember what the judge ordered you not
11  togivean opinion on?

12 A. Notasl sit here. | can't -- |

13 can't stateit precisely. It'sfairly obtuse.

14 Q. Widll, justingenera. I'm not

15 asking for an exact.

16 A. | believeit related to offering an

17  opinion associated with what -- with a

18 particular type of cytogenetic abnormality

19 associated with leukemia.
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20 Q. The cytogenetic abnormality, was it
21 alossor deletion of certain chromosomes?
22 A. Yes.

23 Q. Didit deal with alossor deletion
24 of chromosome 5 or 77?

25 A. Oneor both. | can't recall.
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1 Q. Doyourecdl if hewas saying you

2 cannot give an opinion on what that meansin
3 termsof etiology of disease or causation?

4 A. No. It wasfar more restricted than

5 that. It wasfar -- it wasn't that general at

6 all.

7 Q. Do you have acopy of that order?

8 A. No.

9 Q. Do you remember the lawyer who had

10 hired you in the case where you were limited

11  likethat?

12 A. Joseph Hollingsworth.

13 Q. When did that occur?

14 A. A longtimeago. | don't remember
15 precisely.

16 Q. Inyour entire career, have you ever

17 testified as an expert on behalf of a cancer
18 victim who has brought suit against a company

19 claiming achemical exposure caused hisor her
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20 disease?

21 MR. SCOTT: Object to form of the
22  Question.

23 A. No.

24 Q. (BY MR. BROWN) Haveyou ever

25 tedtified as an expert on behalf of any
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1 plaintiff inapersona injury case?

2 A. | have not given any testimony on

3 behdlf of aplaintiff. Excuseme. | haveto

4 qualify that. | have not given any testimony on

5 behadf of anindividual. | have given testimony

6 onbehalf of aplaintiff.

7 Q. Let me object to responsiveness.

8 Haveyou ever given any testimony on behalf of a

9 plaintiff who was an individual involvedin a

10 personad injury case?

11 A. No.

12 Q. When you have testified in the past

13  in cases where someone had brought suit claiming
14  exposure to chemicals had caused them to acquire
15 anillness, it has aways been for the

16 defendant, correct?

17 A. I'msorry; could you repeat the
18 question.
19 Q. Yes, dsir. Withregard to the
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20 testimony in the past, you always testified on

21  behdlf of defendants, correct?

22 A. Inpersonal injury cases, that's
23  correct.
24 Q. And most of thosetimesin a

25 persona injury case, if not al, have been

file:///CJ/Users/M adek 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (156 of 676) [7/1/2010 11:25:37 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

79

1 testifying for defendants who are oil or

2  chemical companies, correct?

3 A. Not al but certainly most.

4 Q. When have you testified in a case

5 involving aplaintiff claiming a personal injury
6 asaresult of exposure where you were not

7  testifying for an oil or chemical company?

8 A. Although | can't think of a specific

9 case I'mfairly certain I've testified in cases
10  or consulted in casesin which the defendant was
11  apremisesor afactory or acompany that was
12 not an oil or petroleum company or a chemical
13  company.

14 Q. Haveyou testified for

15 pharmaceutical companies?

16 A. | have certainly consulted for

17  pharmaceutical companies. I'mtrying to

18 remember whether I've testified. | don't

19 gpecifically recall having testified in a
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20  personal injury case on behalf of a

21  pharmaceutical company. | have consulted with
22  pharmaceutical companies on many iSsues.

23 Q. The publications that you have,

24 those are accurately set forth in your CV; is

25 that correct?
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1 A. That's correct.

2 Q. Haveyou ever submitted an article

3  for publication that was denied?

4 A. Oh,yes.

5 Q. Haveyou ever submitted an article

6 for publication on benzene that was denied?

7 A. Oh, yeah.

8 Q. Andwere there efforts by you to go

9 back and changeit, the article, so that it

10  could be published?

11 A. I'm not sure how to respond to that.

12 I'm not sure exactly what you are asking. Could
13  you restate the question.

14 Q. Yes, dir. | mean, you've -- you

15 said you've submitted articles relating to

16  benzenethat have been denied, and | was

17  wondering, when that occurred, did you go back
18 andtry to, with regard to the part that wasin

19  dispute, reconsider it and so that it could be
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20  published?

21 MR. SCOTT: Object to form of the
22  Question.

23 A. | don't think that's an accurate

24 representation of the peer review process, so

25 it'sdifficult for meto answer that in a
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1 responsible way.
2 Q. (BY MR. BROWN) Can you answer it one
3 way or the other?
4 A. Yes, | cananswer it. It will take

5 awhile. Inthe peer review process, a

6  scientist writes amanuscript or apaper that is

7  based upon a study, based upon data and

8 interpretation of that data, design, other

9 issuesrelated to research or findings,

10 observations, and submits them to ajournal for
11 consideration for publication. Part of that

12 involveseditoria determination on the part of
13  thejournal whether the articleistopical or

14  the material is of sufficient interest to the

15 readership to warrant publication.

16 If in fact the article is deemed to

17  have sufficient interest for the readership,

18  thenit will be submitted -- should be submitted

19 for peer review by independent reviewers, who
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20  will review the article for scientific merit.

21 In generdl if it is deemed to have

22 sufficient scientific merit, there will then be

23  some recommendations for modifying the paper or
24  changing it, whichis called revision. For the

25 majority of articlesthat I've submitted for
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1 publication, they have involved some revision

2 oneway or theother. That's the nature of the

3  process. Some on rare occasions are accepted

4  without revision.

5 In at this particular point in time,

6 competition in the scientific and medical

7 literatureis such that it's very frequent that

8 you will submit a paper for publication and it

9  will never get to review because the editor

10 decidesit'snot of sufficient topical interest

11 towarrant publication. | have that happen all
12 thetime. Asamatter of fact, that'sa

13  frequent problem relating to benzene because the
14 generd interest in the scientific and medical

15 communitiesfor benzeneisfar lessthan it used
16 tobe. Andtherefore often ajournal will

17  decide that papers relating to benzene per se
18 arenot of sufficient interest to warrant

19 publication.
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20 Q. How many articles have you submitted
21  where -- on benzene where they were denied not
22  because of lack of interest but because of

23  something that you stated in the article that

24  they either asked for revisions or for some

25  other reasons that they didn't want to publish?
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1 A. | couldn't tell you. | don't recall

2  having any specific articles that |'ve submitted
3 that have not at one point or another been

4  published. If notin thefirst journal, then

5 thesecond or the third. That's the nature of

6 theprocess. Some undergo extensive revision,
7  somedont.

8 Q. Asof last year, 2005, what

9  percentage of your income was derived from
10 testifying as an expert on behalf of defendant
11 oil companies?

12 A. | can't recall exactly, but | would

13  say lessthan 20 percent. Again, that, | can't
14  tell you as| sit here exactly what it is.

15 Q. Could it have been as high as

16 50 percent?

17 A. No.

18 Q. Hasit everinany year been as high

19  as 50 percent, the amount of income you've
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20  derived testifying as an expert in litigation?

21 A. Yes, probably.
22 Q. How long ago was that?
23 A. Five, six, seven years ago.

24  Somewhere in that, on the order.

25 Q. Slowing down alittle, | guess?
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1 MR. SCOTT: Object to form of the
2  question.
3 A. I'mbusy.
4 Q. (BY MR. BROWN) Okay. | mean, is

5 that afair statement that you are slowing down
6 intermsof the amount of work you are doing as
7  adefendant expert on behalf of oil or chemical

8 companiesinvolved in litigation?

9 MR. SCOTT: Object to form of the
10 question.
11 A. That's certainly been the case for

12 thelast few years.
13 Q. (BY MR. BROWN) Canyou giveusan
14  ideaof how much money you earned last year in

15 testifying for oil and chemical companies?

16 A. No, asamatter of fact | can't.
17 Q. Don't have any idea?
18 A. No. It's 20 percent or less of my

19 income, as| recall.
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20 Q. How many active cases do you have
21 whereyou areretained as an expert for a

22  defendant oil or chemical company?

23 MR. SCOTT: Object to form of the
24  question. When you say active, Darren -- I'm

25 not trying to interrupt your question; I'm just
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trying to understand the question.

Q. (BY MR.BROWN) Activefiles.

MR. SCOTT: Object to form of the
guestion.

A. | don'tthink | cantell you, smply
because | don't know what's active and what
isn't. | don't know -- | would say at the
present time, afew.

Q. (BY MR. BROWN) Well, let me ask you
this. When acaseisresolved, do you usually

keep everything about the case and keep it in
storage, or do you get rid of it?

A. | getridofit.

Q. All right. Sowhen you have a case,
you usually have a notebook like this on a case?

A. Um-hum.

Q. Isthat right?
A. Yes, if I'm preparing areport or

preparing for a deposition or tria, yes.
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20 Q. All right. When you open afile or

21 areretained in acase, do you keep afile,

22 contract in the file, and some kind of evidence
23  that you've opened the case so you can have that
24  for your records?

25 A. | don't-- | don't sign retention
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1 letters. | don't -- | mean, | don't sign

2  contracts. So | have no contracts and/or --

3 Q. How isit that you keep up with the

4  casesthat you've been asked to open?

5 A. If | have--if | havefile

6 information relating to a case, whether it's

7  testimony or medical records, | will keep notes
8 that arerelated to that.

9 Q. Correspondence where you've been

10 retained or asked to help?

11 A. Yes.

12 Q. How many of those letters,

13  correspondence, letters, that you have that are
14  active and haven't been thrown away, in your
15 filing cabinets?

16 A. Probably between -- probably less

17 than adozen. Maybe six. Probably more than
18 six. | can'ttell you exactly.

19 Q. Between six and adozen; isthat
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20  right?

21 A. | would say yes. That I've been
22  contacted at onelevel or another.

23 Q. Andthat are currently still active;
24  isthat right?

25 A. That | can't tell you.
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1 MR. SCOTT: Object to form of the
2  question.
3 Q. (BY MR. BROWN) WEéll, they haven't

4  been thrown away, iswhat I'm asking?

5 A. | haven't thrown them away. That

6  doesn't mean the cases are still active. |

7 don't think I'm necessarily kept that current

8  with respect to what's going on in terms of

9 litigation.

10 Q. Would it befair to say that you

11  haveearned agood living working for oil

12  companies testifying as expert when you've been
13  hired by Mr. Scott or Mr. Dillard or somebody

14  else who isrepresenting them in lawsuits?

15 MR. SCOTT: Object to form of the
16 question.
17 A. I'msorry. If | had to rely on my

18 income from testifying, | think | would bein

19  pretty poor shape right now.
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20 Q. (BY MR. BROWN) So the answer to my
21 questionis, no, you don't think you've earned a

22  good living doing this?

23 A. I'mcertainly not earning aliving

24 from testifying.

25 Q. Let'stak about hazards of benzene.
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1 Youwould agree, sir, that benzene is a poison,
2  correct?

3 A. Yes, amost al -- al chemicalsare

4  poisons, and benzene is a poison.

5 Q. When you say aimost all chemicals

6  arepoison, does that include water?

7 A. Yes, water isapoison, and if you

8  drink enough fast enough, it will kill you.

9 Q. Do you consider what degree of

10 toxicity or poisonous nature that benzeneison

11 any stretch of the imagination equivalent to

12 water?

13 MR. SCOTT: Object to form of the
14 question.

15 A. No, but al chemicals are poisons.

16 Soif you ask meif benzeneisapoison, asa
17  toxicologist my answer isyes, and all chemicals
18 arepoisons. Benzeneis more toxic than water.

19 Itismore potent than water.
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20 Q. (BY MR. BROWN) Benzeneisan
21 extremely insidious and toxic poison, correct?
22 A. | wouldn't agreeto that

23  characterization.

24 Q. Would you agreeit's an insidious

25 poison?
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A. No.

Q. Soyou would dispute the National
Safety Council in their 1950 document where they
said benzene is one of the most insidious
poisons ever to find wide industrial use?

A. Insidiousis not atoxicologic term.

It's not atechnical term. It's an adjective.

| wouldn't consider any poison necessarily to be
insidious. Benzene causes chronic toxicity. It
causes acute toxicity. | don't think insidious
iIsatechnically useful term in describing a
poison.

Q. Let meobject to responsiveness. My
guestion was, would you agree with the National
Safety Council in its 1950 document where they
describe benzene as one of the most insidious
poisons ever to find wide industrial use?

MR. SCOTT: Object to form of the

guestion.
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20 A. | wouldn't consider that kind of a

21  statement to be atype of statement | would rely
22  upon in rendering an opinion as atoxicologist.
23 Q. (BY MR. BROWN) My question was,
24 would you agree or disagree with it?

25 A. | disagree with the statement asa
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1 toxicologist.

2 Q. You agreethat benzeneis a cancer-

3  causing substance, correct?

4 A. |do.

5 Q. That it has been determined to be a

6  cancer-causing substance in humans by nearly

7  every governmental agency or entity who studies
8  cancer causation, correct?

9 A. The science relating to the toxicity

10  of benzene demonstrates that chronic exposure
11  canlead to the development of acute myeloid

12  leukemia. Any government agency that relies on
13  orreviewsthe world literature should reach the
14  same conclusion.

15 Q. Acutemyeloid leukemiais cancer of

16 theblood, correct?

17 A. Itisone cancer of the blood.

18 Q. Itisthetype of cancer that

19  Mr. McCarty had, correct?
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20 A. Itispart of the spectrum of bone

21  marrow disease that Mr. McCarty had.

22 Q. The other part was meylodysplastic

23  syndrome that transformed to acute myel ogenous
24 leukemia, correct?

25 A. Apparently that's the case, yes.
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1 Certainly the laboratory records demonstrate

2 that he had refractory anemiawith excess

3  Dblasts. Whether or not in fact that transformed
4  intowhat istechnically AML isnot significant
5  with respect to the nature or severity of the

6 disease that he had.

7 Q. Let me object to the responsiveness.

8 IARC, what is|ARC?

9 A. International Agency for Research on
10  Cancer.
11 Q. They have determined that benzeneis

12 aconfirmed carcinogen, correct?

13 A. That's correct.

14 Q. National Toxicology Program, what is
15 that?

16 A. That'saresearch arm of the

17 National Institute of Environmental Health
18 Sciencesbased on -- | believeit's still part

19 of the Nationa Institute of Environmental
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20  Sciences, but I'm not sure administratively
21  whetheritis.

22 Q. That's an organization that has

23  determined that benzene is a known cancer-
24  causing agent in man, correct?

25 A. | believethe NTP has based their
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1 criteriaon animal studies, to the best of my

2  recollection they have in fact determined that

3 it does produce cancersin animals.

4 Q. All right. Isit your testimony

5 that the National Toxicology Program does not

6 consider benzene to be carcinogenic in man?

7 A. | don't recall whether the NTP rates

8 carcinogens, human carcinogens, specifically on
9 human data.

10 Q. Soyoudon't know; isthat fair?

11 MR. SCOTT: Object to the form of

12 thequestion.

13 A. I'mjust answering -- I'm trying to

14  answer responsively your specific question. The
15 NTPdoesanimal studies, and | believe that they
16 have classified benzene according to those

17  studies. Part of that classification scheme, as
18 | recall, doesinvolve probable human

19 carcinogen.
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20 Q. (BY MR.BROWN) What isthe National
21  Toxicology Program's assessment of benzene and
22  whether or not it is confirmed or a probable

23  carcinogen for a possible carcinogen?

24 A. It'sconfirmed.

25 Q. How about OSHA, do they recognize
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1 benzene as a cancer-causing substance in man?

2 A. Yeah, | believe so, yes.

3 Q. How about NIOSH?

4 A. | believe so.

5 Q. What about the Environmental

6  Protection Agency?

7 A. Yes.

8 Q. Youyourself recognize benzeneas a

9  cancer-causing substance, correct?

10 A. That's correct.

11 Q. Andyouwould agreethatitis

12 generally accepted among members of the medical
13  and scientific field who study cancer that

14  benzene can cause cancer, correct?

15 A. Yes.

16 Q. You recognize that exposure to

17  benzene can cause acute myelogenous leukemia,
18 correct?

19 A. Acute myeloid leukemia, yes.
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20 Q. Do you also recognize that it can

21  cause acute myelogenous leukemia?

22 A. That termis not the currently

23  accepted terminology for the diagnosis of the
24  disease, whichiswhy | differed. Y ou can call

25 it myelogenous, but the current WHO standard
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classification refersto it specifically as
acute myeloid. It'satrivia point, but it'sa
specific term.

Q. Isitapoint that makes any

difference in your opinionsin this case?

A. No.

Q. What types of AML do you believe are

sufficiently linked to exposure to benzene?

A. Based on the current classification
scheme, it's difficult to ascertain specifically
which -- within the current classification,
which particular subtypes have or which
particular subtypes haven't been demonstrated to
be caused by benzene but | would say in general
it's impossible to exclude the possibility of
any particular subtype. Some have far more
evidence associated with them than others.

Q. Allright. Asatoxicologist, asa

defendant's expert in this case, are there any
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20  typesof AML or variants of AML which you can
21  rule out as being associated with benzene?

22 MR. SCOTT: Object to the form of

23  thequestion.

24 A. | think there are specific types for

25  which there has not been -- one can't say that
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1 it'smore probable than not that benzeneis

2  associated with their development, but | also

3 can't say that benzeneis not associated with

4  their development.

5 Q. (BY MR. BROWN) Just for the record,
6  and respectfully, | need to object to

7  responsiveness, my question issimply isthere
8 anytypeof AML or itsvariantswhich you asa
9 toxicologist can rule out as not being

10 associated with benzene?

11 A. | can't proveanegative. | can't

12 rule out anything. | can, however -- | do have
13  opinions with respect to the level of evidence
14  associated with specific subtypes.

15 Q. You recognize that exposure to

16  benzene can cause meylodysplastic syndrome,
17  correct?

18 A. Yes.

19 Q. Youwould agree with me that
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20 epidemiological evidenceis strong that exposure
21 tosufficient levels of benzene can cause acute
22  myelogenous or acute myeloid leukemiain man,
23  correct?

24 A. Yes.

25 Q. What are some of the other diseases
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1 or conditions of the blood and blood-forming

2 elementsthat you believe can be caused by

3  exposure to sufficient levels of benzene?

4 A. Specific diseasesinvolve

5 myeodysplastic syndrome, some of its subtypes,
6 acute myeloid leukemia. Chronic exposure to

7  benzene can cause specific abnormalities of the
8 blood that may or may not be considered diseases
9  but certainly are conditions. Pancytopenia,

10 cytopenias, to some extent anemias. Did |

11 mentionindividual cytopenias?

12 Thrombocytopenia.

13 Q. Leukopenia?

14 A. That's synonymous with cytopenia,
15 vyes

16 Q. Okay. Aplastic anemia?

17 A. That's been a prevailing opinion for

18 many years. The number of actual casesfor

19  which thereis pathologic confirmation is very
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20 small. Atthispointintimel'mnot -- I'm

21 not, as| sit here, able to tell you whether or

22  not aplastic anemia and myel odysplastic syndrome
23  can bedifferentiated in terms of causation by

24 benzene.

25 Q. | don't know if | -- let me object
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1 toresponsiveness because | don't know if |

2 understand what you said. My questionis, do

3 you have an opinion that aplastic anemiais

4  associated with exposure to benzene?

5 A. Theliterature definitely -- the

6 previous historical literature provides an

7 indication that exposure to benzeneis

8  associated with development of aplastic anemia.
9 | personally -- | can't render an opinion with

10  respect to reasonable scientific certainty, but

11 | personaly have some question as to whether
12 those cases of aplastic anemiawere not in fact
13  myelodysplastic syndrome.

14 Q. Let measkitthisway. Would you

15 agreethat it's generally accepted among members
16  of themedical and scientific fieldsin medicine
17  that benzeneis associated with causing aplastic
18 anemia?

19 A. Yes.
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20 Q. Andyou just have an opinion that it

21  might not be because somebody got the diagnosis
22  wrong and diagnosed aplastic anemiainstead of
23  meylodysplastic syndrome; is that correct?

24 A. Many times.

25 Q. Meylodysplastic syndromes are
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1 related to benzene; you've told us that,

2  correct?

3 A. That's correct. Let meclarify

4  this. | can-- I'm offering -- I'm giving you

5 anopinion with respect to reasonable scientific
6  probability, but | also have opinionsthat |

7 cannot -- or | have information and/or a

8  perception with respect to the actual evidence
9 that does not rise to that level of certainty

10 andthat | can't offer as an expert opinion.

11 | can and | have said that the

12 literature indicates, the literature supports

13 thegenera scientific consensus that chronic
14  exposure to benzene can cause aplastic anemia.
15 Atthispointintime, asascientist, | have

16  some questions whether the diagnoses and the
17  criteriathat were used in the past to make

18 those -- to render that diagnosis were in fact

19 adequate.
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20 Q. Let meobject to everything after
21 "that'scorrect.” Do you have an opinion
22  whether or not benzene can cause chronic
23  lymphocytic leukemia?

24 A. | don't believethat thereis

25 sufficient evidence in the scientific and
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1 medical literature to reach that conclusion.

2 Q. My questionis, Do you have an

3 opinion that benzene can or cannot cause chronic
4  lymphocytic leukemia?

5 MR. SCOTT: Object to the form of

6 thequestion.

7 A. | believel've answered that. |

8 don't believe that to areasonable scientific

9 and medical probability there's evidence to

10 indicate that chronic exposure to benzene can
11  lead to the development of chronic lymphocytic

12 leukemiaor small lymphocytic leukemia.

13 Q. (BY MR.BROWN) So the answer --
14 A. Small lymphocytic lymphoma, excuse
15 me

16 Q. Sothejury and | can understand

17 exactly what is, would it be -- what you are
18 telling meisit'syour opinion that benzeneis

19 not sufficiently associated with causing CLL,
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20  correct?

21 A. Thereisnot sufficient evidence to

22  conclude that benzene causes CLL.

23 Q. You are aware of studies that find

24 excess CLLsamong workers exposed to benzene

25  wherethose studies find a greater than twofold
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1 increasedrisk at a confidence interval above 95
2  percent, correct?

3 A. Not based upon -- certainly not --

4 not studiesthat | would rely on with respect to
5 theinformation, the data, or the relationship

6  with benzene specifically.

7 Q. All right. You are aware that the

8 Australian Healthwatch study comes to that

9 conclusion, correct?

10 A. No, | do nat.
11 Q. You are not aware of that?
12 A. No. Asamatter of fact, | brought

13 thelatest publication relating to the

14  Australian Healthwatch study that documents or
15 atleast brings up to date their current

16 findings, and it did does not comport with that.
17 Q. Allright. SotheexcessCLLsin

18 theorigina Healthwatch study in Australiayou

19 are saying have vanished?
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20 MR. SCOTT: Object to the form of
21  thequestion.

22 A. I'msaying that that study does not
23 initstotality support a conclusion that

24 benzene exposure is associated with the

25 development of CLL.
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1 Q. (BY MR.BROWN) The study as

2 originaly published, do you agree that it

3  showed excess CLLS?

4 A. No, | cannot speak to that as| sit

5 here. My general understanding with respect to
6 the-- the Australian Healthwatch study is an

7 ongoing, progressive study. It has undergone

8 severa revisons and modifications over time

9  with multiple different publications that have

10  come out and multiple changesin the conclusions
11 of theauthors. The most recent conclusions of
12 theauthorsisthereisinsufficient evidence to
13 support arelationship in the study with

14  development of CLL, and in fact there's some --
15 Q. All right. Let me object to the

16  nonresponsive portions of the answer. Do you
17  havean opinion that -- whether benzene can

18 causeCML?

19 A. | believe, again, that the
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20 scientific and medical literature does not

21  support a causal relationship between chronic

22  exposure to benzene and the development of CML.
23 Q. Areyou aware of any studies that

24  associate benzene with CML where the risks,

25 relativerisk or observed risk, were greater
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1 thantwofold at a 95 percent confidence

2 interval?

3 A. | have not reviewed the literature

4  on CML in many years, so | don't remember the
5  gspecific studies that provide information

6 related to CML, but | don't believe there are

7 any that meet those criteriaand certainly with

8  respect to reliable diagnosis of CML.

9 Q. Let meobject to nonresponsive

10 portions of the answer. Areyou aware of any --
11 well, do you have an opinion as to whether acute
12 lymphocytic leukemia can be caused by exposure
13  to benzene?

14 A. There are no quantitative

15 epidemiology studiesthat provide areliable or
16 dsignificant data set to indicate that chronic

17  exposure to benzene results in the devel opment
18 of ALL.

19 Q. Let meseeif | understand what you
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20 aresaying. You aretestifying that there are

21  no studiesthat show anincreased risk of ALL
22  among benzene-exposed populations that exceed
23  twofold increased risk at a confidence interval
24 or 95 percent or greater; isthat correct?

25 A. | believe so.
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1 Q. How about non-Hodgkin's lymphoma, do
2  you have an opinion whether benzene can cause
3 non-Hodgkin's lymphoma?

4 A. There have been studies that have

5  suggested that, but there are no adequate

6 epidemiology studies with respect to data set to

7 reach aconclusion with respect to the

8 relationship between benzene and non-Hodgkin's
9 lymphoma. There are certainly no studies that

10 provide areliable quantitative indication of a

11  quantitative increased risk associated with

12 benzene exposure in non -- in Hodgkin lymphoma.
13 Q. Let me object to responsiveness.

14  Would your opinion be, asyou sit here today,

15 that benzene does not cause non-Hodgkin's

16 lymphoma?

17 A. Arewe talking Hodgkin lymphoma or
18 non-Hodgkin lymphoma?

19 Q. My question is non-Hodgkin's
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20 lymphoma

21 A. For non-Hodgkin lymphoma, there

22  are--there'snoindication that | believe

23  providesaclear-cut -- there are studies that

24 question there may be arelationship. There are

25 studiesthat have found no relationship. |
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1 don't believethat as awhole, taken as awhole,
2 theepidemiology literature supports the

3 conclusion that chronic exposure to benzeneis
4  associated with a significant or dose-dependent
5 increasein NHL.

6 Q. All right. Areyou saying that in

7  terms of reasonable scientific certainty?

8 A. Yes.

9 Q. All right. Soyou are not just

10 saying in reasonable medical probability; you
11  aresayinginterms of reasonable scientific

12 certainty thereis no studies?

13 A. I'm not sure how you distinguish or
14  discriminate between reasonable scientific

15 certainty and reasonable medical probability.
16 Seemsto methat those are basically -- if there
17 arelegal differences, | don't know what they
18 are

19 Q. All right.
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20 A. | think to areasonable scientific

21  probability, that has not been demonstrated to,
22  certainly within the general scientific

23 community.

24 Q. Wereyou aware of the Yin study?

25 Correct?
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1 A. Oh,yes.

2 Q. | know you have some criticisms of

3 that study, but that study doesfind that there

4  isanincreased risk of non-Hodgkin's lymphoma
5 among benzene-exposed populations, correct?
6 A. Itfinds-- that study reported some

7  associations that are not related to dose --

8 were not dose-dependent and raise very serious
9  questions with respect to whether in fact there
10 isaquantitative association. And the authors
11 of theYin study and the NCI studies that

12 followed up on that | think reached similar

13 conclusions. It was a provocative finding and
14  suggested a possibility but certainly didn't

15 establish acausal relationship.

16 Q. Widll, are you saying that the study

17 isunreliable?

18 A. I'msaying that the study hasto be

19 taken in the context of the overdll literature
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20 and that there are aspects of the study that

21  render an interpretation -- an interpretation

22  that benzene causes NHL. The study is not
23  adequate to say that.

24 Q. My question was, Are you saying the

25  study isunreliable?
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1 MR. SCOTT: Object to the form of
2 thequestion.
3 A. I'msaying there are aspectsin the

4  nature of that study that do not allow measa

5 scientist to reach aconclusion that it

6 demonstrates an increased risk associated with
7  benzene exposure.

8 Q. (BY MR. BROWN) Y ouwould agree that
9 it'sgenerally accepted among scientists and

10 hedth professionalsin your field that

11 sufficient exposure to benzene can cause AML,
12 thetypethat Mr. McCarty had, correct?

13 A. It cancause AML. There are aspects
14  of hisdisease that | don't think necessarily

15 alow meto reach aconclusion that benzeneis
16  associated with the development of the specific
17  type of diseasethat Mr. McCarty had.

18 Q. Widll, let me object to

19 responsiveness. My questionis, You
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20  recognize-- or it is generally accepted among
21  scientists and health professionals in your

22  field that sufficient exposure to benzene can
23  cause AML, correct?

24 A. Yeah, that's correct.

25 Q. All right. Y ou recognize that
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1  Mr. McCarty was diagnosed by his treating

2  doctor, Dr. -- the cancer specidist, Dr. Jay

3  Schachner, and his doctorsat M.D. Anderson with
4  AML, correct?

5 A. Refractory anemiawith excess blasts
6 transforminginto AML.

7 Q. You agreethat refractory anemia

8  with excess blasts has been associated with

9 causing benzenein the medical and scientific
10 literature, correct?

11 A. Some forms of refractory anemia,

12 yes. Others, no.

13 Q. Do you have any information with
14  regard to the type of refractory anemiathat
15  Mr. McCarty had?

16 A. Theresreferencein certainly

17  refractory anemiawith excess blasts. There's
18 asoinformation in his medical recordsto

19 suggest that in fact he may have had refractory
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20 anemiawith ring sideroblasts, and he certain --
21  and therecords certainly demonstrate that he
22  had prominent ring sideroblastsin his bone

23  marrow.

24 Q. Let me object to responsiveness.

25  Sir, do you dispute the diagnosis of M.D.
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1  Anderson that found that Mr. McCarty had acute
2  myelogenous leukemia?

3 A. No, | don't disputeit. It's not

4  clear to me what subtype. Itisclear to me

5 that he had refractory anemiawith excess blasts
6 that transformed -- probably transformed into

7 AML. Thatisnot -- | don't believe that that

8 distinction isimportant with respect to the

9 issueof evaluating the relationship with

10  exposure to benzene. Benzene can cause -- with
11 sufficient exposure | believe benzene can cause
12 refractory anemiawith excess blasts, and it can

13 cause AML.

14 Q. Let'sgo ahead and let him change
15 histape.
16 THE VIDEOGRAPHER: Thetimeis

17  approximately 12:54 p.m. and we are now off the
18  record.

19 (Discussion off the record.)
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20 (Irons Deposition Exhibits 5 and 6

21  were marked.)

22 THE VIDEOGRAPHER: Thetimeis

23  approximately 12:56 p.m. and we are back on the
24 record.

25 Q. (BY MR. BROWN) Let me show you what
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1 I'vemarked as Exhibit No. 5 to your deposition.

2 Do you recognize Casarett and Doull's Toxicology
3 asardiable, learned treatise in the field of

4  toxicology?

5 A. It'satextbook that's respected in

6 thefield of toxicology.

7 Q. Doyou utilize that textbook in your
8 practice?
9 A. | haven't looked at it in quite some

10 time, but | have used it in the past.

11 Q. Allright. Thisisthe sixth

12 edition, and it's -- | want to refer you over to

13  page 402 where I've got the highlighted portion.
14  Isyours highlighted there, sir?

15 A. There's highlighting, yes.

16 Q. Itsays, "Curiously, AML isthe

17  dominant leukemia associated with drug or

18 chemica exposure, followed by MDS,"

19 myelodysplastic syndrome, and they quote Irons,
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20 1997: isthat correct?

21 A. That's correct.

22 Q. Isthat you?

23 A. Yes.

24 Q. Andyou agree with that statement?
25 A. Yes.
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1 Q. Itsays, "The evidence that this
2  represents acontinuum of one toxic responseis
3 compelling,” and again they quote you, Irons,

4 1997, correct?

5 A. That's correct.

6 Q. You agree with that statement?
7 A. Yes.

8 Q. Had you reviewed this portion of

9 thistextbook prior to today either in terms of

10  peer review or for accuracy?

11 A. Notin particular, no. | don't

12 think I've ever seen this particular paragraph.
13 Q. The next statement, it says, "This

14  hasalso been linked to cytogenic abnormalities,
15 particularly the loss of all or part of

16 chromosomes5 and 7; isthat a correct

17  statement, Sir?

18 A. That's definitely an accurate

19  description of the literature, and | have had
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20 saidthat before several times.

21 Q. You still agree with that, correct?
22 A. | believethat the published

23 literature suggests a high association of

24 secondary leukemiawith 5 and 7.

25 Q. "Remarkably, the frequency of these
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1 deletionsin patients who develop

2  myelodysplastic syndrome and/or AML after

3 treatment with acylating or other antineoplastic
4  agentsranges from 67 to 95 percent, depending
5 onthestudy." Didyou know that to be atrue
6 statement?

7 A. | believethat that's very similar

8 towhat I'vesaid in the past, and that refers

9 gspecifically to acylating chemotherapeutic

10 agents.

11 Q. All right. The next sentence says,

12 "Some of these same changes have been observed
13 in AML patients occupationally exposed to

14  benzene." Do you seethat?

15 A. That's correct.

16 Q. Do you agree with that statement?
17 A. Yes | do.

18 Q. Next statement says, down there at

19 thehighlighted portion, "The relative low
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20  frequency of deletionsin chromosomes5and 7 in
21  denovo as compared with secondary AML suggest
22  that these--

23 (The reporter interrupted for

24 clarification.)

25 Q. Let mejust restart the whole
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1 sentenceover. It says, "Therelatively low

2 freguency of the deletionsin chromosomes 5 and
3 7indenovo as compared with secondary AML
4  suggeststhat these cytogenic markers can be

5 useful in discriminating between toxic exposures
6 and other etiologies of thisleukemia," and they
7 quoteyou; isthat correct?

8 A. That's correct.

9 Q. Doyou still agree with that

10  sentence?

11 A. [l think it can be useful. | don't

12 think it'sdiagnostic. There are other

13  potential causes and etiologies for AML

14  associated with5and 7. Certainly the

15 literature currently supportsthat in fact 5 and

16 7 can be found with increased frequency in

17  benzene-associated leukemia.

18 Q. Andwhat you mean herein "useful in

19 discriminating between toxic exposures and other
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20 etiologies of leukemia' means that it could be
21  useful in determining whether or not atoxic

22  substance like benzene is the cause of the AML
23  asopposed to some other cause, correct?

24 A. Itisoneof the factorsthat can be

25 usedin ascertaining potential cause.
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Q. Do you agree with what they say you
said here, Sir?

A. Yes.

Q. Youdon't want to change that at
all; isthat correct?

A. That'swhat | just -- | just said.

Q. Arethere any medical testsor
diagnostic procedures that can help determine
whether an AML is caused by exposure to toxic

substances such as benzene?
A. Specific procedures, no. The sum
total of the characteristics and presentation
can be useful in ascertaining the likelihood of
one etiology over another.

Q. All right. And one of those
gpecific tests would be a chromosomal analysis,
correct?

A. It'sone of thetests. It's one of

those -- it's one of the procedures that can be
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20  useful in discriminating between one etiology
21  and another.

22 Q. All right. Youwould agree that if

23  aperson had sufficient exposure to benzene and
24 develops AML and his chromosome analysis

25 indicates adeetion of chromosome 5 or 7 then
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1 such would provide strong evidence that the AML
2  was benzene-related, correct?

3 A. It would be more probable than not,

4 inmy opinion.

5 Q. Would you even go so far asto say

6 it would be strong evidence that it would be --

7 A. It would be more probable than not.

8 Itwould be morelikely than not.

9 Q. All right. Let me ask you this:

10 Haveyou testified before that if somebody had
11 sufficient exposure to benzene and developed AML
12 and then his chromosomal analysis showed a

13  deletion of chromosome 5 or 7, that that would
14  be strong evidence that the AML was benzene-
15 related?

16 A. Those would be sufficient criteria

17  for meto reach aconclusion that it is more

18 likely than not that that AML was associated

19  with exposure to benzene.
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20 Q. Do you remember testifying in acase
21 called Betsy Lakie versus Smith Kline Beecham
22  back inApril 12, 1996, sir?

23 A. | don't remember testifying in that

24  case. | think | gave adeposition in that case.

25 | don't recall testifying.
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Q. Testifying in adeposition, took
place in Denver, Colorado?
A. | believe so.
Q. If you'll read dong with me. It
says here, "If you saw an individual with one of
these deletions you've just described with AML
and there was evidence of benzene exposure,
would your opinion, given the simple
parameters -- given those simple parameters, be
more probably than not that it was caused by the
benzene exposure?”
| think your answer, if | read it
correctly, is, "If there was evidence of a
significant chronic benzene exposure, and you
have AML that with respect to its presentation
and criteriafits the category of a secondary
AML, the presence of aclonal lesion of 5q or 5-
would provide fairly strong evidence that there

was a potential relationship.” Did | read that
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20  correctly?

21 MR. SCOTT: Object to the form of

22  thequestion.

23 A. Yes, you read this correctly.

24 Q. (BY MR. BROWN) Do you agree with

25  your statement there that you made in that
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1  deposition back in 19967
2 A. Yes, and that'swhat I've just said.
3 Q. Let meshow you what we've marked as

4  Exhibit 6 to your deposition. | will represent

5 toyou that those are certain medical records of
6 Oliver McCarty that | pulled. | know I've seen
7  some of those in your deposition or your case

8 notebook here. Do you recognize the document
9 that we've marked as part of Exhibit 6 to your
10  deposition from Mr. McCarty's medical records?
11 A. Yes.

12 Q. First page of that is Dr. Jay

13  Schachner'srecords. Dr. Jay Schachner isa
14  cancer specialist, oncologist. Y ou are aware of
15 that, correct?

16 A. | believe 0, yes.

17 Q. Hestates on March 26th of '03 -- he
18  describes the problems or his diagnoses of

19 Mr. McCarty as, No. 1, meylodysplastic syndrome.
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20 You'vetold usthat could be related to benzene,
21  correct?

22 A. Yes.

23 Q. The next one was preleukemia

24  associated with pancytopenia. You told us

25 pancytopeniais another condition of the blood
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1 that can berelated to benzene, correct?

2 A. Yes

3 Q. If you turn to the next page, it's

4  the April 3rd entry for Oliver McCarty's

5 clinical note of Dr. Jay Schachner. It states,

6 "Problems. Refractory anemiawith excess blasts
7  andtransformationto AML." Do you see that?
8 A. Yes

9 Q. He'ssaying that his myelodysplastic

10 syndrome has transformed into AML, correct?
11 A. Hesaysitistransforminginto AML.
12  That is-- that istechnically adiagnosis of

13 RAEB-2, refractory anemia with excess blasts 2,
14  which isassociated with anumerical increasein

15 theblast cell count in excess of 9 percent.

16 Q. Widll, you said --
17 A. Sothat'sa--
18 Q. Okay. | don't mean to interrupt

19 vyou. I'msorry.
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20 A. However, that's inconsistent with

21  what he describes, which has been one of --
22  which | don't think is significant with respect
23  toultimately diagnosis of his disease, but

24 it's-- the description isinconsistent with the

25 laboratory results.
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1 Q. Wadll, let me ask you, do you dispute
2  Dr. Jay Schachner's diagnosis, the treating

3 physician for Mr. McCarty, who is a cancer
4  specidist? Do you dispute his diagnosis of

5 refractory anemiawith excess blasts and

6 transformationto AML?

7 MR. SCOTT: Object to form of the
8 question.
9 A. No. | believe-- | don't dispute

10 hisdiagnosis. | believethere are

11  inconsistencies between his description and the
12 laboratory, isall.

13 Q. (BY MR. BROWN) Let me object to the
14  nonresponsive portions of the answer after "no."
15 Next document isapage No. 49. Itisthe

16  Chromosome Analysis, Bone Marrow report. Do you

17  seethat?
18 A. Yes
19 Q. And thefindings indicate that there
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20 isdeletion of chromosome 5, correct?

21 A. Yes.

22 Q. Andasointhearm, 59 31 and q 35,
23  correct?

24 A. Yes. That'sthe specific region

25 that'sdeleted. It'susually aninterstitial
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1 deletion.

2 Q. That isconsistent with the

3  publication and the theories being put forth in

4  thetoxicology book that we saw as Exhibit 5 and
5 your prior testimony that thisis evidence that

6 strong -- or fairly strong evidence that his

7  acute myelogenous leukemiaisrelated to

8  exposure to benzene, correct?

9 A. Thisparticular finding is

10 consistent with an AML associated with chronic
11  exposureto benzene. There are other findings
12 that are associated with hisleukemiathat are

13 inconsistent. Sothisisonefinding that is

14  consistent. There are othersthat are not.

15 Q. Let me object to the nonresponsive

16  portions of the answer. What diagnosis and what
17  condition did Mr. McCarty have, in your opinion,
18 and that you say as someone who has never seen

19  Mr. McCarty or treated him, that is inconsistent

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (237 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20  with exposure to benzene?
21 MR. SCOTT: Object to the form of

22  thequestion.

23 Q. (BY MR. BROWN) Asyou say.
24 MR. SCOTT: Same objection.
25 A. Refractory anemiathat's associated
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1  withring sideroblasts has to my knowledge not

2  been associated with exposure to benzene, and in

3 fact that isdescribed in hisrecords. So

4 within the context of -- or within the overall

5 datathat we have available, there are features

6  of hisdisease that are consistent or would be

7 congistent with a benzene-induced leukemia, if

8 infact he had sufficient exposure to benzene,

9 andthere are others that are not consistent or

10  have not been reported associated with benzene.

11 Q. (BY MR.BROWN) Well, you know he
12 endsup having AML with aloss of chromosome 5,
13  correct?
14 A. | believe--1don't -- | believe
15 that he developed refractory anemiawith excess
16 Dblasts and that refractory anemiawith excess
17  Dblastsare RAEB-2. The distinction between
18 RAEB-2 and acute myelogenous, myeloid leukemia

19 ismoot. These are basically the same disease
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20 process. So the point at which he develops one
21  and no longer hasthe other isnot clinically or
22  scientificaly important with respect to the

23  severity of hisdisease, his prognosis, or

24 potentia causation.

25 | believe that there are some --
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1 there are some discrepancies between the report
2  and the medical record that make it difficult

3 for meto differentiate on the basis of the

4  reports precisely what disease he had at what

5 time. | don't think these are significant with

6  respect to my conclusions, but there are some

7  discrepancies.

8 Q. All right. Inyour opinion, would

9 you concludethat if Mr. McCarty had benzene
10  exposureslike his coworkers and that he has
11  testified or sworn that he had due to the type
12 of disease, leukemia he had, AML and the
13  deetion of the chromosome 5, that his exposures
14  would have been at least a contributing factor
15 to hisdisease?
16 MR. SCOTT: Object to the form of
17  thequestion.
18 A. My opinion is based upon the -- both

19 ananaysisof the potential exposure
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20  Mr. McCarty had and the presentation of his

21 disease. If infact he had sufficient exposure

22  toreach aconclusion of an association based on
23  theliterature, | would be quite surprised at

24 thepresence-- infact | would find it

25 remarkable that in fact his pathology report
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1 includes significant percent of ring

2 Sdeoblast. That isafinding that has not

3  beenreported in the literature, to my

4  knowledge, associated with an AML or an MDS
5 associated with benzene exposure. So my opinion
6  with respect to the likelihood that

7  Mr. McCarty's disease is associated with

8  exposure to benzeneis based on the basis of the
9 quantitative exposure assessment and my review
10  of hisoverall pathology report.

11 Q. (BY MR. BROWN) Let me object to
12  responsiveness. Can you point to me one

13  diagnostic study or exam that saysthat his

14  diagnosis, his medical diagnosis by any of his
15 doctors, was refractory anemiawith ring

16  Sideroblasts?

17 A. Whether or not it was refractory

18 anemiawith ring sideroblasts is dependent on a

19  gpecific numerical count, which is not provided.

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (243 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 What thereis, is areference to the presence of
21  multiplering sideroblasts. So | am saying that
22  based upon the assessment -- my assessment of
23  thesereports, | seefeatures of his disease

24 that would be consistent with exposure to

25 benzene, given evidence of sufficient exposure,
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and there are features that are not consistent,
and thisis one of them. The presence of a
chromosome aberration involving 5q 31 clonal
aberration would be consistent with an AML
associated with exposure to benzene. The
presence of ring sideroblasts is not.

Q. Let meobject to responsiveness. My
guestion to you, sir, is, can you show me and a
the jury, pull out one medical record of all

these significant records that you've already
pulled and went through that says Mr. McCarty
had a diagnosis of refractory anemiawith ring
sideroblasts?

A. No, | can't. Refractory anemiawith

ring sideroblasts would in -- if it progressed
In course, develop into refractory anemiawith
excess blasts. Thereisno way for meto
conclude, in the absence of a quantitative

numerical count of ring sideroblasts, to
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20  conclude that in fact that was his disease. But
21  thepresence of ring sideroblasts | dofindisa
22  dignificant factor.

23 Q. Let me object to the responsiveness
24  asto everything after, "No, | cannot." The

25 Bone Marrow Morphology, which isthe next
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1 document, what was the diagnosis on that, sir?

2 A. Myelodysplastic syndromes -- okay.

3 ClassC. "Evolving acute myeloid anemia cannot
4  be categorically excluded."

5 Q. That'sthe comment. What's the

6 diagnosisright aboveit?

7 A. "Finding consistent with refractory

8 anemiawith excess blasts (17%) (RAEB-2 by WHO
9 scheme)."

10 Q. Do you have any reason to dispute

11 that diagnosis?

12 A. No.

13 Q. The next document is a document from
14  M.D. Anderson that's dated April 17, 2003, with
15 Dr. Charles A. Koller being the physician. Do
16  you know him?

17 A. No.

18 Q. Do you know anything about the

19 reputation for M.D. Anderson?
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20 A. Certainly.
21 Q. Whatisit?
22 A. M.D. Anderson isaprominent, world-

23  classcancer center.
24 Q. Inyour opinion, are there any

25  cancer centersthat are more prominent or have
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1  Dbetter reputationsin the United States than

2 M.D. Anderson?

3 A. | think there are plenty of

4  competent, reliable cancer centers with very

5 good and excellent reputations. M.D. Anderson
6 isinthetop tier of cancer centersinthe

7 United States.

8 Q. Dr. Koller'simpression and

9 diagnosisof Mr. McCarty when he went to see
10  him, right there, No. 1, acute myelogenous

11  leukemia. Do you seethat?

12 A. I'msorry; I'mtrying to follow with
13  you.

14 Q. Itsays"impression” right down

15  here.

16 A. Arewe on the same page?

17 Q. Should be page 73. Let meseeif |

18 canfind that for you.

19 A. My glasses need replacement.
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20 Q. Dr. Kaller'simpression was that

21  Mr. McCarty had acute myelogenous leukemia. Do
22  you seethat?

23 A. Um-hum.

24 Q. Andinfact hetold him that he had

25  acute myelogenous leukemia. Do you see that?
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1 A. Um-hum.

2 Q. Do you have any reason to dispute

3 Dr.Koller a M.D. Anderson's diagnosis that

4  Mr. McCarty had acute myelogenous leukemia?
5 A. No. If you notice the date on this,

6 it's4/17. Theinitial dateisearlier in the

7 month. Thereisno inconsistency between a

8 diagnosis of RAEB-2 at the beginning of the

9  month, earlier in the month, and adiagnosis of
10 acute myelogenous leukemia later in the month.
11 It'ssimply afunction of the numerical blast

12 count. | don't seethe blast count here, but

13  I'mfully prepared to accept that Dr. Koller's

14  impression of his diseaseis accurate.

15 Q. Let me object to responsiveness as

16 toeverything after hisanswer "no." I've

17  included into Exhibit 6 the Koller diagnosis,

18 medical. The next pageisfrom M.D. Anderson

19 records, page 92. Thisisthe physician,
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20  Dr. Alessandra Ferrgoli. Do you see that?

21 A. I'msorry. I'm not following.
22 Q. Right there.

23 A. Okay.

24 Q. Doyou know Dr. Ferrgjoli?
25 A. Not personally, no.
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1 Q. It saysreason for admission, do you
2 seeup a thetop, treatment of AML, recent

3 diagnosisof AML?

4 A. Um-hum.

5 Q. Doyou seethat, sir?

6 A. Yes

7 Q. Do you have any reason to dispute

8 Dr. Ferrgoli'sdiagnosis of AML in Mr. McCarty?
9 A. No.

10 Q. All right. If you go to the next

11  page, the discharge diagnosis was refractory

12 acute myelogenous leukemia. Do you see that?

13 A. Um-hum.

14 Q. lIsthat ayes?

15 A. Yes.

16 Q. If you will turn to the next page, |

17  think it's page 102 of Dr. Schachner's records,
18 it'sthe death summary. | noticed you had a

19 copy of the death summary in your records?
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20 A. Yes

21 Q. Indicatesthat Mr. McCarty

22  unfortunately deteriorated and expired with his
23  family at his bedside on July 25th of '03. Do
24 you seethat?

25 A. Yes.
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1 Q. Andthefinal discharge diagnosis

2  was acute myelogenous leukemia; do you see that?
3 A. Yes

4 Q. And thenthelast record isthe

5 death certificate for Mr. McCarty, who at age 70
6 diesof acute myelogenous leukemia as recorded
7 by Dr. Schachner on his death certificate. Do

8 you seethat?

9 A. Yes

10 Q. Do you have any reason to dispute

11 Mr. McCarty'sdiagnosis of AML?

12 A. No.

13 Q. Do you have any reason to dispute

14  that Mr. McCarty's AML caused his death?

15 A. No.

16 Q. You are not amedical doctor.

17  You'vetold usthat, correct?

18 A. That's correct.

19 Q. Youarenot -- by law you cannot
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20  practice medicine, correct?

21 A. That's correct.

22 Q. You have no medical license,
23  correct?

24 A. That's correct.

25 Q. You've never attended medical school
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1 and went through the rigorous training and

2  coursesthat medical studentswho get their M.D.
3 gothrough, correct?

4 A. l've attended medical school, but |

5 did not obtain an M.D.

6 Q. Youdidn't take all the courses that

7  theM.D.shaveto take to get there or you would
8 have gotten your M.D., correct?

9 A. That's correct.

10 Q. And because you don't have amedical
11 license, you cannot render medical pathological
12  diagnosesto a patient, correct?

13 A. That'scorrect. That's correct.

14 Q. Andyou have no reason, asyou've

15 told us, to dispute the diagnosis of M.D.

16  Anderson or Dr. Jay Schachner with regard to the
17  disease Mr. Schachner (sic) suffered and died
18 from, correct?

19 A. | have no reason to dispute the
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20 diagnosisrendered by M.D. Anderson.

21 Q. Sol takethat you would dispute the

22  diagnosisrendered by Dr. Jay Schachner for some
23  reason; isthat what you are saying?

24 A. | simply am saying that there are

25  descriptionsin hisreport that don't comport
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1 withthe pathology report, but | believe that

2  hisconclusion with respect to refractory anemia
3 with excess blasts transforming into AML was
4  correct.

5 Q. All right. So any differencesyou

6 haveinwhat hisrecordswould have said from
7  oneday to the next as he had his hands on and
8 treating Mr. McCarty you believe are

9 insignificant; isthat right?

10 A. With respect to the diagnosis of his
11  disease, | believe they are insignificant.

12 Q. All right. Isthere any

13  dignificance in the differences and the records
14  that you say exist in your opinions?

15 A. With respect to Mr. McCarty, no.

16  They would be very significant in other cases.
17 Butinthisparticular case, based on al the

18 information | have, no.

19 Q. And so we know that Mr. McCarty had
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20 adisease process, meylodysplastic syndrome that
21  transformed into AML, and he has aloss or

22  deletion of chromosome 5. If he was exposed to
23 benzene like his coworkers said he was, would it
24 beyour opinion that that exposure to benzene

25  was acontributing factor to his development of
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1 AML and hisdeath?

2 A. | can't say that based on the

3 information that | reviewed in thiscase. There
4  areother issuesthat are important in reaching

5 theconclusion, and those are not -- those are

6  not enough to reach that conclusion.

7 Q. Canyou rule out benzene as a cause

8 of Mr. McCarty's AML and death?

9 A. No, | cannot.

10 Q. | don't have any further questions

11 atthistime. | will have some after we take

12 our lunch break, but why don't we take our lunch
13 break now.

14 MR. SCOTT: | wasgoingto say if

15 youaredone, | can get donein 20 minutes, but
16 if not, let's come back.

17 THE VIDEOGRAPHER: Thetimeis
18 1:23 p.m. and we are now off the record.

19 (A lunch break was taken.)
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20 THE VIDEOGRAPHER: Thetimeis
21  approximately 2:30 p.m. and we are back on the
22 record.

23 Q. (BY MR.BROWN) All right. Sir, we
24  are back on the record after lunch. Canyou

25 show methe referencein the medical recordsto
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1 thering sideroblasts that you were referring to

2 ealier?
3 A. Yes
4 Q. All right. Thisisfrom the bone

5 marrow morphology that's dated, report date of
6 March 8, 2003. All right. Isthere any other

7  referenceto ring sideroblasts in your medical

8 recordsthat you reviewed or that you found and
9 thought were significant?

10 A. | believethat'sit.

11 Q. If we could go back and talk about

12 that. That'saso one of the records that we

13  putin Exhibit 6, | believe. We'l look at

14 yours. Page 044 in Exhibit 1 of your notebook.
15 A. 043, 1 believe.

16 Q. Okay. That'swhat | thought. Page

17 43 on my recordsin Exhibit 6, and it'salso

18 page43inyour records, and you've also written

19 some handwritten notes out beside?
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20 A. Yes.
21 Q. What do those notes say?
22 A. It says 15 percent, question mark,

23 RARS, R-A-R-S, arrow, RAEB.
24 Q. Where do you get the 15 percent

25 refractory anemiawith ring sideroblasts and the
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1 RAEB?
2 A. RAEB iswhat he's diagnosed as.
3 Q. All right.
4 A. I'masking the question, what isthe

5 percentage of ring sideroblasts, because it

6 doesn't say. 15 percent isthe arbitrary number
7  that defines refractory anemiawith ring

8 Sderoblasts.

9 Q. And people who diagnose --

10 pathologists and people who read these bone
11 marrow morphologies, they redlize that, don't
12 they?

13 A. 1 don't know. | would assume they
14 do, but most reports that I've seen or would
15 generate would specifically list the number of
16 ring sideroblastsif in fact you noted there

17  were multiple ring sideroblasts.

18 Q. Widll, anyway, thisisthe hemo --

19  hemic (phonetic) pathologist, what is that?
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20 A. Hematopathologist is a pathologist
21  who specialized in the diagnosis of

22  hematopoietic diseases.

23 Q. Areyou ahematopoologist

24 (phonetic) -- let me seeif | can back up and

25 sayit. Areyou ahematopathologist?
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1 A. No.

2 Q. Andwevegot Dr.Joon S. Lee, M.D.,

3 whoisreading the bone marrow morphology. How
4  dothey dothat? Do they put it under a

5 microscope and read adide?

6 A. They put in under a microscope and

7 useaniron stain, and they would look at the

8 smear and look at it in a nonquantitative way,

9 andthenthey would also typically enumerate the
10  number of ring sideroblasts.

11 Q. Inany event, even though the iron

12  stainreflectsring sideroblasts, the diagnosis

13  that they come up with is refractory anemiawith
14  excessblasts, 17 percent, correct?

15 A. Yes. Those are not inconsistent.

16 Q. Wadll, what you are saying is that

17  you have aproblem; you don't know if thereisa
18  ring -- refractory anemiawith ring

19 dideroblasts, and that because of the ring
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20 sideroblasts, that prevents you from saying that

21  Mr. McCarty's AML with aloss of his chromosome
22 5wasabenzene-related AML; isthat correct?

23 A. No, | don't think that's a correct

24  characterization of my testimony. My opinionis

25 that the presence of ring sideroblastsis not a
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1 finding that's reported in previous described

2  cases of benzene-associated leukemiaor

3  myeodysplastic syndromein the literature. A
4  diagnosis of refractory anemiawith ring

5 dderoblasts requiresthat there be 15 percent

6  ring Sideroblasts, which is a significant

7 number, alarge number. If there areless, it's
8 dtill aremarkable finding to methat itis

9 present. Sointhe absence of any other
10 information, my opinion, based on this, isthis
11 isnot -- this-- this specific finding is not
12 consistent with literature associated with
13  hematopoietic disease associated with benzene.
14 Q. When you say this specific finding,
15 you aretaking about under iron stain where it
16 saysring sideroblasts, correct?
17 A. Yes.
18 Q. That'sthe specific finding you are

19 talking about?
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20 A. Yes

21 Q. And even though they found it --

22 thereisadiagnosisfor refractory anemiawith
23  ring sideroblasts, correct?

24 A. Yes, it requires 15 percent of ring

25 dderoblasts.
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1 Q. And this pathologist who read this

2  says-- they don't put in the diagnosis

3 refractory anemiawith ring sideroblasts; they

4  putinrefractory anemiawith excess blasts,

S5 correct?

6 A. Yes, and there's a perfectly logical

7 reason for that, and that's because RAEB-2

8  supersedes refractory anemia. So the diagnosis
9 of RAEB-2 based on 17 percent blasts obviates
10 theinitial diagnosis.

11 Q. Do you dispute the diagnosis that

12 Dr. Joon Lee came up with there?

13 A. No, | don'.

14 Q. Letmejust ask it thisway. If it

15  weren't for this one mention of sideroblastsin
16 thisone record, would you have any hesitancy in
17  saying that Mr. McCarty's benzene -- | mean,
18 acute myelogenous leukemia with his loss of

19 chromosome 5 isrelated to benzene exposure?
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20 A. Yes. Thereisno quantitative

21  evidencethat I've seenin the record to

22  indicate that he had substantial benzene

23  exposure, and the latency between his last

24  opportunity for exposure and the presentation of

25 hisdiseaseis 35 years, which isway beyond the
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latency that is reported in the quantitative
epidemiology literature.
Q. Let meobject to the
nonresponsiveness of the answer. If it -- the
loss of chromosome 5 and the fact that he had
AML, that isindicative to you as strong
evidence that it was a toxic exposure that
caused hisleukemia, correct?
MR. SCOTT: Object to the form of
the question.
A. Itisnot --itisnotinand of
itself diagnostic of a secondary leukemia.
There are many acute myelogenous leukemias that
present and are characterized as de novo that
present with minus 5. Thereis an increased
frequency of minus 5 and/or minus 7 in AMLs that
develop secondary, clearly associated with
exposure to alkylating chemotherapy agents and

most probably associated with benzene.
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20 That in and of itself does not

21 provide adiagnosis -- evidence al by itself
22  that anindividual's AML developed asa

23  consequence of benzene exposure. It's one of
24  thefactorsthat has to be taken into account,

25 aong with quantitative exposure and/or exposure
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assessment, issues such as latency, and the
relationship and temporal relationship between
the presentation of disease and the cessation of
exposure, as well as other characteristicsin
the presentation and diagnosis of the disease.

Q. (BY MR. BROWN) Let me object again
to the nonresponsive portion of the answer. My
guestion was simply, that is strong evidence
that the AML istoxic-induced AML and it's not
just -- in terms of probability you even report
yourself that it's between 76 and somewhere

90 percent of the time that when thereisan AML
that has those chromosomal damage, the loss or
deletion of 5 or 7, that you can trace it back
to atoxic substance, correct?

MR. SCOTT: Object to form of the
guestion.

A. No, and that's not my testimony.

The fact of the matter is approximately
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20 12 percent -- 12 to 15 percent of AMLSs presented
21 inthiscountry that are described as de novo

22  present with clonal aberrationsinvolving 5

23 and/or 7. If you have an AML that presents

24 secondary to previous chemotherapy for other

25 neoplastic diseases, the frequency of
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1 aberrationsinvolving 5 or 7 goes much higher

2 andispresent at levels between two-thirds and

3 90-some-odd percent. That's the frequency of

4  thislesion in cases where you've got documented
5 exposure to alkylating agents at concentrations

6 that produce very frank bone marrow damage and
7 goontodevelop MDSor AML. That's separate
8 anddistinct from the incidence of this

9 chromosome aberration in the general population
10 andin AMLsthat are de novo.

11 Q. (BY MR. BROWN) Yousay hereevenin
12 your studies, in your prior depositions and in

13  thetoxicology treatise that we've got here
14  marked as Exhibit No. 5 to your deposition, that
15 it-- not only doesit occur with people who
16 have had chemotherapy with alkylating agents,
17  butit's-- these same changes have been
18 observed in AML with patients occupationally

19 exposedto benzene. That's atrue statement;

file:///C|/Users/M adeK 42/Desktop/EX PERT%20TRANSCRIPT S/irons.r.06.08.txt (277 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 You'vetold methat, correct?

21 A. That's correct.

22 Q. Isthere any incidence or number

23  differencein the frequency that you see people
24 with occupational benzene exposures developing

25 AMLswithlossof 5 or 7 as opposed to people
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1 developing AMLs secondary to chemotherapy with a
2 lossof 50r 7?

3 A. Tothe extent that we have

4  literature describing cytogenetic aberrations

5 associated with exposure to benzene, and this

6  goesback to case-controlled studies that have

7 been published in the 1980s and 1990s, the

8 frequency of aberrationsislessin those

9 associated with benzene than in the

10 chemotherapeutic literature, but you have to --
11 you haveto keep in mind that the incidence --
12  individuas who are treated with chemotherapy,
13  the exposures are clearly demonstrable. They
14  are quantitative because we know what the dose
15 istheindividuals have received. We can define
16 precisely what the natural history of that

17 diseaseis. And the frequency of aberrations

18 involving 5 or 7 inthose individualsis

19 extremely high, and studies have repeatedly
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20 demonstrated that to be the case.

21 That doesn't mean that everyone who

22  present with an AML has had previous

23  chemotherapy or that they have been exposed to
24 benzenethat's associated with the devel opment

25 of their disease. Thereis adifference between

file:///C/Users/MadeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (280 of 676) [7/1/2010 11:25:37 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

141

1 thefrequency, the relative frequency of these

2  aberrationsin patients who have received

3 chemotherapy and patients who have not. And

4  that'sthe significant difference.

5 This aberration is more frequently

6 foundinindividuals who develop AML secondary
7  toexposure to chemotherapeutic agents, and the

8 evidence associated with benzene also suggests

9 that that relationship to some extent holds for

10 thoseindividuals aswell. But there are many

11 people who present with AML that have

12 involvement in chromosomes 5 and/or 7 for which
13  thereisno demonstrable evidence that they had
14  any significant exposure to benzene or

15 chemotherapeutic agents.

16 Q. Let me object to responsiveness.

17  That was my question is, what is the difference
18 inthe number of percentage of people? You said

19 it'sless. Lessby how much?
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20 A. We-- | can't put aquantitative

21  number on it because we have much more

22  compelling quantitative data on patients

23  receiving chemotherapy than we do patients who
24 have been previously chronically exposed to high

25 concentrations of benzene.
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1 Q. If you can't put aquantitative

2  number onit, then you really can't say that

3 it'sless, canyou?

4 A. | think it's more probable than not

5 that AMLsassociated or that have 5 and/or 7 are
6 among those leukemias that benzene -- chronic
7  exposureto benzeneis associated with. | can't
8 tell you what number less than those that are

9  associated with alkylating chemotherapy is.

10 Thereisno basisfor basically rendering an

11 opinion on anegative.

12 Q. You can't tell me the number,

13  correct, for benzene --

14 A. lcan't--1can't-- | can't render

15 anopinion on anegative finding in general.

16  That's not something scientists can do.

17 Q. Widll, it's not a negative finding.

18 You know, here you are rendering it for people

19  with chemotherapeutic agents who develop AML and
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20 thelossof 5or 7. What I'm saying isyou

21  can't tell me what the number is below that for
22  benzene because you don't know, and are there
23  any studiesthat support your opinion that it's
24  less?

25 A. Yes.
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MR. SCOTT: Object to the form of
the question.

A. Yes, certainly.

Q. (BY MR. BROWN) What studies?

A. The same studies that support my
opinion that in fact 5and 7 areincreased in
frequency in cases of AML associated with
benzene exposure. | have repeatedly testified
to that, to those studies. | published on those

studies. It ismy opinion here today, and it
was my opinion ten years ago, that the frequency
of clonal aberrationsinvolving5or 7in AMLs
associated with previous benzene exposure is
more probably than not increased relative to the
frequency in the genera population. | can't
say that it's the same frequency as associated
with chemotherapeutics. We don't know that.

Q. That'swhat -- that's all I'm asking

you is, | thought you told me earlier you

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (285 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20  thought it wasless, but you can't put a

21  quantitative number on it?

22 A. I'm saying exactly the same thing.
23 | cannot provide you with a quantitative

24  estimate of what that frequency is based upon

25 theworld literature.
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1 Q. All right. And that's my next

2 question. Isthere any literature that would

3 support your opinion that it's less in terms of
4 quantitative -- a quantitative number?

5 A. The actual frequency in studies

6 wherein fact the AML has been associated with
7  previous benzene exposure do not rise to the
8 same number that the chemotherapeutic --

9 dkylating chemotherapeutic literature does.
10 That'safact.

11 Q. Isthat just what your assumption
12  is, or do you have hard scientific data or

13  studiesthat back you up when you say that?
14 A. | have the existing case-control

15 quantitative epidemiologic literature associated

16  with--

17 (The reporter interrupted.)

18 A. Associated with benzene.

19 MR. SCOTT: Cytogenetic aberrations
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20 and benzene. That isagood point about slowing
21  downif wecan. Some of thisisalittle dense.

22 Q. (BY MR. BROWN) Wéll, you are saying
23  you've got those studies, and those studies show
24  that when thereis exposure to benzene, it

25 causesaloss of the chromosome5 or 7, that it
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1  would bewith less regularity or frequency than

2  chemotherapy-induced damageto 5 or 7. What in
3 those studiesis the quantitative number that

4  they userelated to benzene?

5 A. Youknow, as| sit here right now, |

6 can't giveyou anumber because | would not -- |

7  don't believe that those studies allow me to

8 provide or to render an opinion on the precise

9 number. I'vetestified and I've repeatedly said

10 inthe literature that the studies that exist

11  suggest thereis an increased frequency of those
12 aberrationsin AML associated with benzene. |
13  cannot tell you exactly what the number is.

14 It's been my opinion and it's

15 certainly been my hypothesis for many years that
16 theakylating chemotherapeutic literature

17  informs us with respect to plausible mechanisms
18 that may beinvolved in the development of AML

19 from benzene, and it would be consistent that

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (289 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 youwould see anincrease. |I've said that many

21  times. That'sstill my opinion today.

22 Q. Okay. Let me object to

23  responsiveness. Y ou say you can't say an exact

24 number with regard to benzene-induced damage to

25 5or 7, butisthereastudy that has a number
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1 initlikethese studies with chemotherapeutic
2  agents, you know, saying that you see that with

3 751090 percent of the cases?

4 A. No.
5 Q. Okay.
6 A. There are studies that show an

7  increased frequency. The problem with the

8 existing studiesiswhere you've got very

9 reliable quantitative cytogenetic analysis of

10 clonal lesions, you have far lessreliable

11  exposure datarelated to the specificity of the
12  exposure to benzene. Inthe studies where

13  you've got much higher -- where you have a much
14  morereliable quantitative estimate of benzene
15 exposure, you have far lessreliable, if totally
16 unreliable, cytogenetic data.

17 Q. You have not reviewed any of the

18 dlidesor the pathology for Mr. McCarty,

19 correct?
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20 A. No, | have not.

21 Q. Haveyou even requested it?

22 A. No.

23 MR. SCOTT: Darren, let me say, it's

24 not particularly important here, but we've been

25  trying to get pathology from M.D. Anderson for
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1 sometime, and it took us a period of timeto

2  get an agreement with you all about what we

3  could ask for and how. And at one point

4 Anderson told us they found some blocks, and now
5 they can't seem to find them, but we have been

6  continuing our effortsto get that material.

7 MR. BROWN: Object to sidebar.

8 MR. BARNWELL: We have had an

9 agreement in place for severa months that would
10 alow you guys chain of custody.

11 MR. SCOTT: Absolutely, and | think
12 there were some posttreatment slides that we got

13 that were forwarded to Dr. Nadel son.

14 MR. BROWN: Same objection.

15 MR. SCOTT: | don't mean it for the

16  record.

17 Q. (BY MR. BROWN) WEéll, I mean, because

18 it'snotinsignificant. The significanceisyou

19 haven't even asked for them because you didn't
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20  plan on using those, correct?

21 A. No, that's not true. Actualy |

22  have been informed by Mr. Scott that they didn't
23  havethem available, which iswhy | haven't

24  asked for them. At thisparticular point in

25 timel would be happy to look at the smears if

file:///C/Users/MadeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (294 of 676) [7/1/2010 11:25:37 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

148

1 infact they were presented to me. | think that

2  itwould beinformative for meto look at them,
3 but | don't think that at this point it's

4  going -- that those slides are likely to change

5 my opinion based upon the reports and the

6 information that | have.

7 Q. But bottom lineisyou never asked

8 for them and you've been working on this case
9 since February, correct?

10 A. | havereceived the material in this

11  case over the course of the last several months.
12 | agreed to render an opinion on thiscasein

13  February. | have not been working consistently
14  onthiscase since February. I've been working
15 onthiscase for approximately the last month.
16 Q. Let me object to responsiveness.

17  You've been hired in this case since February,
18 and even up to today you've never asked for the

19 dlidesthat you are referring to correct?
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20 A. That's correct.

21 Q. Isityour opinion, sir, that in

22  order for there to be an AML that would be
23  benzene-related that there would always be a
24 |oss or deletion of chromosome 5 or 77?

25 A. No.
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1 Q. That doesn't have to be necessary;

2 youdon't haveto seealossor deletionin 5 or

3 7inorder for somebody to say this benzene --

4  thisAML isbenzene-related, correct?

5 A. That'scorrect. That's never been

6 my opinion.

7 Q. Likewise aperson doesn't haveto

8 haveadeletion of both 5 and 7 before one can
9 opinethat his AML is benzene-related, correct?
10 A. 1 don't think we have enough

11 information to conclude that. | don't think we
12 have enough information to render a-- | don't
13  have enough information to render an informed
14 opinion on that.

15 Q. Widll, you have testified in the past

16 thatif you havealossof 5 or if you have a

17 lossof 7, that could be a benzene-related

18 leukemia, correct?

19 A. Based upon the available data that

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (297 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 wehave, the literature that's available, that's
21  correct.

22 Q. All right. Arethere any other

23  chromosomes whose loss or deletion has been
24  associated with atoxic exposure?

25 A. There are other -- there are other
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1 abnormalitiesthat are found with equal

2  freguency in both de novo and in cases for which
3  there's documented exposure. There are aso

4  recurring abnormalities that have been variously
5 hypothesized to be associated with exposure to

6 akylating agents. There are specific

7  trandocations that have been associated with

8  exposureto aspecific class of akylating --

9 actualy, classic chemotherapeutic agents known
10 astopoisomerase inhibitors.

11 Q. Widll, canyou tell mein terms of

12 lossor deletion of other chromosomes besides 5
13 and 7, if any, that would be associated with

14  potential benzene-induced AML?

15 A. | wouldn't beat all surprised to

16 find acase of documented benzene exposure in
17  the development of an AML that involves trisomy
18 8, but trisomy 8 occurs with equal or greater

19  frequency in spontaneous AMLs aswell, so it
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20  doesn't provide any kind of distinguishing

21 featurein evaluating the disease and potential
22  causation by benzene.

23 Q. How about chromosome 117?

24 A. | don't believe that the data on

25 chromosome 11 is sufficient to reach a

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (300 of 676) [7/1/2010 11:25:37 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

151

1 conclusion associated with exposure to benzene.
2 Q. Haveyou seen that hypothesized?

3 A. l'veseen -- I've seen that

4  hypothesized. I've seen many hypotheses with
5  respect to cytogenetic aberrations in benzene,

6 including my own, but | don't believe that the

7 quantitative literature supports that

8 conclusion.

9 Q. How about the loss of the Y

10 chromosome?

11 A. No. MinusY isextremely

12 nonspecific. It can be associated with a clonal
13 lesion. It can be associated with age. It's

14  often found in AMLs associated with elderly
15 individuas, and the question is always what

16  happened first: the development of AML or the
17 lossof -- incidental loss of chromosome Y. It
18 canbeindicative of aclonal lesionin general,

19  which would be any neoplastic condition, or it
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20 can simply be afunction of age and not related
21 todisease.

22 Q. Youtaked alittle bit earlier --

23 talked alot earlier about the quantitative

24 assessment was provided to you by Mr. Plisko or

25 Mark Plisko. Areyou familiar with the
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1 scientific methodology that was used by

2  Mr. Plisko in his aleged exposure assessment
3 that he provided to you?

4 A. Intermsof the specific

5 mathematical model that he used, no.

6 THE VIDEOGRAPHER: Timeis

7  approximately 2:55 p.m. and we are now off the
8  record.

9 The time is approximately 2:57 p.m.

10 and we are back on the record.

11 Q. (BY MR. BROWN) Sinceyou haven't
12 been adoctor -- or since you are not a medical
13  doctor, you've never had to tell a patient that

14 he has cancer or leukemia, correct?

15 A. That'snot true. | have.

16 Q. You've been the oneto tell a person

17  hehas cancer or leukemia even though you were
18 not hisdoctor?

19 A. Yes.
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20 Q. Difficult thing to do, isn't it?
21 A. Yes
22 Q. Hadto look into the eyes of another

23  human being and give him the bad news that they
24  had cancer and that if it's a cancer like

25 leukemia, they are not going to be around long,
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1 correct?
2 MR. SCOTT: Object to the form of
3 thequestion.
4 A. It'svery possible.
5 Q. (BY MR. BROWN) Do you know what a

6  person goesthrough when they have aterrible

7  disease like acute myelogenous leukemia?

8 A. Sir, my laboratory in Shanghai

9 routinely diagnoses leukemias and lymphomas on a
10 daily basisand provides reports and diagnoses
11  that clarify and/or confirm these diseasesin

12  individuasroutinely. I'm awareand |

13  understand the nature and the severity of and

14  the seriousness of these diseases.

15 Q. Widll, let me object to

16 responsiveness. | understand that your lab does
17  diagnoses, clinic -- | mean research diagnoses
18 of individuals, but you have never had to treat

19  anybody with cancer?
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20 A. No,gir.

21 Q. Haveyou ever had afamily member
22  who has had cancer, died of cancer?

23 A. Yes

24 Q. Andyou know exactly what itisI'm

25  talking about, how difficult of aprocessit can
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be for afamily to have to sit through the
months of pain and grief that they -- are
associated with somebody who is dying of a
cancer like leukemia, correct?
A. Absolutely.
MR. SCOTT: Object to the form of
the question.
Q. (BY MR. BROWN) And dying of leukemia
iIsnot an easy or preferred way to go, isit?
A. No. It wouldn't be my preferred
way.
Q. Often AML peoplejust bleed
uncontrollably, correct?
A. That's one of the adverse
consequences that often occursin AMLSs.
Q. They are often delirious and have
pain, correct?
A. That's correct.

Q. And they often end up dying of
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20  sepsis, correct?

21 A. Sepsisisanother adverse

22  complication associated with AML.

23 Q. What issepsis?

24 A. Widespread infection, systemic

25 infection.
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1 Q. And systemic infection of all of
2  their organs, correct?
3 A. Often, yes.
4 Q. It'spainful, isn't it?
5 A. Yes, it canbe.
6 Q. You saw hisdeath certificate where

7  theimmediate cause of death after suffering
8 with AML -- Mr. McCarty finally succumbed to
9 that disease and the sepsis that resulted from
10 it, correct?

11 A. Sepsis-- | believe sepsiswasthe
12  precipitating cause of death.

13 Q. You've been consulting as an expert
14  for oil companiesand chemical companiesin
15 litigation involving benzene for, | think we
16 established earlier, about 16 years or so,

17  correct?

18 A. Yes.

19 Q. Over those years you've been
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20 involved with benzene issues, legidation,

21  studies, and that type of thing even longer than
22 16 years, correct?

23 A. I've been studying benzene for the

24 Detter part of 30 years.

25 Q. Thenyou are, | would assume, aware
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1 that benzene was reported to cause fatal

2  diseases of the blood and blood-forming organs
3 asfar back asthe 1800s, correct?

4 A. There were reports of bone marrow

5 fallure and toxicity associated with benzene

6 back at least as far as the late 1800s.

7 Q. | assumethat you be aware that

8 benzene was reported being associated with and
9 causing leukemiaas far back as 1928, correct?
10 A. There were hypotheses and opinions,
11  observations made by individuals as far back as
12 the-- certainly the late 1920s, early 1930s.

13 Q. All right. And to the extent that

14  those hypotheses were that benzene can cause
15 leukemia, they turned out to be correct,

16  correct?

17 A. Tothe-- yes, with the caveat that

18 the-- what was considered and/or understood to

19 beleukemiaand/or bone marrow failure at that
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20  time was not what we now consider to be those
21 diseases. There's been alot of changes over

22  thelast 100 years, the last 80 years with

23 respect to our knowledge of both the disease and
24 benzene.

25 Q. I mean,ifin 1928 it'sbeing
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1 reported that benzene causes leukemia, then
2  those who have access to that report would know

3 that benzene can cause fatal diseases, correct?

4 MR. SCOTT: Object to form of the
5 question.
6 A. Isolated reports don't provide us --

7 isolated individual case reports don't provide
8 thescientific community with a-- with proof
9 that infact thereisacausal association

10  between any given etiology and a given disease.
11  Inthecase of thereportsthat are usually --

12  the casesthat were reported in France in 1920
13 and 1929, thereisreally actually no clear-cut
14  evidencethat those individuals were actually
15 exposed solely to benzene. Infact, there's

16 evidenceto suggest they were exposed to

17  akylating radiation as well as benzene and

18  other toxic chemicals.

19 So the fact that we have a given
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20  casereport or group of case reports does not

21  giveusaqguantitative evidence that thereisa

22  causal relationship between a given etiology and
23 agivendisease. That requires quantitative

24 epidemiology.

25 Q. (BY MR. BROWN) | object to
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1 responsiveness. You are aware that by 1948 the
2  American Petroleum Institute was reporting that
3  benzene could cause fatal illnesses and was even
4  reporting at that time that there were

5 reasonably well documented instances of the

6 development of leukemiafrom chronic exposure to

7  benzene--

8 MR. SCOTT: Object to form of the
9 question.

10 Q. (BY MR. BROWN) -- correct?
11 A. My recollection of the reports that

12 I've seen and the statements that |'ve seen by

13 American Petroleum Institute or their

14  representatives raise concern over the

15 possibility and the potential of benzene to

16 cause blood diseases.

17 Q. Widll, | guesslet me object againto

18 theresponsiveness. My question was, Were you

19 awarethat in 1948 API, American Petroleum
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20 Institute, initstoxicological review for

21  benzene was reporting at that time that there

22  werereasonably well documented instances of the
23  development of leukemia associated with

24 exposure -- chronic exposure to benzene?

25 A. | have-- yes, that's basically what
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1 I'vesad.
2 Q. Andwhat isthe American Petroleum
3 Institute?
4 A. American Petroleum Instituteisa

5 trade organization that membership includes

6  petroleum companies.

7 Q. All right. Companieslike Mobil and

8 Exxon and Shell and Gulf, Chevron -- all those

9 companies were members of the American Petroleum

10 Institute back in the 1940s; were you aware of

11 that?
12 A. | believe so.
13 Q. I'm showing you the AP

14  toxicological review for benzene, 1948. You've
15  seenthat document before, haven't you, sir?

16 A. Yes | have.

17 Q. Numeroustimes; would that be

18 correct?

19 A. Yes.
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20 Q. Didyou know Philip Drinker?
21 A. No, not personally.
22 Q. Youknow him to be areputable

23  professor of the school of medicine at Harvard
24 University back at that time that that report

25 waswritten, correct?
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A. | believe so, yes.
Q. Andif adoctor with the reputation
of Philip Drinker is reporting in 1948 that
there are reasonably well documented instances
of the development of leukemiafrom chronic
exposure to benzene, he's not just guessing that
there might be a connection; heis making a
statement that there is some legitimate concern
among the members of that profession and there
should be of the American Petroleum Institute
that benzene can cause leukemia; isn't that
right?
MR. SCOTT: Object to form of the
guestion.
A. | can't testify to that. | think
it's obvious from Professor Drinker's statement
that he thought there was legitimate concern. |
can't say that on the basis of the opinion or

statement of a single professor that in fact
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20 that'sthecase. That'swhat in fact

21  quantitative epidemiology and biomedical

22  sciencesisall about, proving arelationship
23  that is hypothesized through observation.

24  Professor Drinker made some very salient and

25 dgignificant observations and expressed his
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1 concern about exposure to benzene, which was

2 extremely well-founded. That doesn't on the

3  basisof hisopinion makeit so.

4 Q. (BY MR. BROWN) Let meobject to

5 responsiveness. The fact where he reports there
6  arereasonably well-documented instances of

7  development of benzene -- development of

8 leukemiafrom chronic exposure to benzene, that
9  would have been information that should have put
10  the companies on notice that benzene could

11  result in acancerous disease like leukemia?

12 MR. SCOTT: Object to form of the

13  question.

14 Q. (BY MR. BROWN) Don't you agree, Sir?
15 MR. SCOTT: Object to form of the

16 question.

17 A. | think that that's information that

18 should have and did raise concern on the part of

19 the scientific and medical communities and the
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20  industry alikein terms of understanding and
21  studying the potential toxicity of benzene.

22 Q. (BY MR.BROWN) All right.

23  Additionally, he reportsin this APl document
24 that dueto individual susceptibilities,

25 inasmuch as the body develops no tolerance to
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1 benzeneand asthereiswide variation in

2 individual susceptibility, it is generally

3  considered that the only absolute safe

4  concentration from benzeneis zero. Do you

5 agreewith that statement, sir?

6 A. That'swhat hesaid. Indoing so,

7 healso-- hegoeson to say that alimit of 50

8 ppmor lessisstrongly recommended. So based
9  upon our ability and our understanding of -- our
10  ahility to measure benzene, | think Dr. Drinker
11 wasroughly equating zero or nothing, whichis
12 redlly toxicologically not a cogent concept, to
13 levelsat or below 50 parts per million.

14 Q. Let me object to the responsiveness.
15 My question was, Do you agree that because
16 there'svariationin individual susceptibility

17  to exposures to chemicals such as benzene, that
18 theonly absolutely safe level of exposure for

19 everybody would be zero?
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20 A. No, | think that's -- that's not

21  been demonstrated in the scientific literature
22  andinfact isan impossible concept.

23 Q. Widll, haveyou testified before that
24  thereis-- well, first of al, do you agree

25 that thereisno safe level of exposure to
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1 benzene?

2 A. | don't believe that the scientific

3 and medical literature supports the concept of
4 no threshold or that thereis no safe level or

5 level below which there are no demonstrable
6 hedth effects.

7 Q. Havethose opinions that you are

8 expressing right now, have you gained those in
9 thelast threeyears?

10 A. No. I've had them for 20 years.

11 Q. Canyou point to astudy that says
12  that thereisasafe level of exposureto

13  benzene?

14 A. Asl sad earlier inthis

15 deposition, scientists can't prove a negative.
16  We have no scientific basis to conclude that
17 zeroistheonly safelevel. It'satheoretical
18 concept, and | don't think that it is supported

19 Dby the scientific and medical literature.
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20 Q. Istherealevel inyour mind for

21  benzene exposure, athreshold level at which --
22  or below which no one in thisworld will develop
23  abenzene-related iliness?

24 A. | can't -- | can't make areasonable

25 scientific -- render an opinion to that
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1 question. | don't believe that thereis any

2 datathat allows usto draw a conclusion one way
3  orthe other below those levels of exposure that
4  have been demonstrated in quantitative studies

5  tobe associated with an increased risk.

6 Q. Soinyour opinion, as| understand

7  what you're saying, thereis no threshold level

8 below which exposureis safe for every

9 individual; isthat afair statement?

10 MR. SCOTT: Object to the form of

11 thequestion.

12 A. Could you repesat or rephrase that
13  question.
14 Q. (BY MR. BROWN) Yes, sir. Thereis

15 no--inyour opinion thereis no threshold

16 level below which exposure to benzeneis safe
17  for al people?

18 A. No, that's not my opinion. My

19 opinion isthat the scientific and medical

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (327 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 literature does not indicate that thereis no

21 safelevel of benzene exposure. The scientific
22  and medical literature -- scientists can't prove
23 anegative. What we can do isascertainin

24  studies at what levels or what conditions of

25  exposureto achemical such as benzene are
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1 associated with asignificant increase in the

2  incidence of adisease and therefore an

3 increased risk. That'sall we can do.

4 Q. Let meobject to responsiveness. My

5 questionis, Do you have aleve that you have

6 inyour mind would be your opinion that would --
7  if somebody did not exceed that level, that it

8 would be safefor all people?

9 MR. SCOTT: Object to the form of
10 thequestion.
11 A. | believethat reliable quantitative
12 epidemiologic studies don't provide an
13 indication of increased risk of acute myeloid
14  leukemiaassociated with cumulative exposures
15 certainly below 45 parts per million years and
16  onthe order of 60 parts per million years.
17  That isthe state of the art today.
18 Q. (BY MR. BROWN) Let me object to

19 responsiveness. Sir, isit your testimony that
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20  no person inthisworld will develop benzene-
21 related leukemiasif they do not exceed the 45
22  partsper million years?

23 MR. SCOTT: Object to the form of
24 thequestion.

25 A. I'msorry. There aretoo many
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1 negativesin that sentence.

2 Q. (BY MR. BROWN) Isit your testimony
3 that no person in thisworld will develop a

4  benzene-related leukemia so long as they do not
5  exceed the 45 parts per million years

6 quantitation that you just described?

7 MR. SCOTT: Object to the form of

8 thequestion.

9 A. No, | can't say that and no

10 responsible scientist would say that.

11 (The reporter interrupted for

12 clarification.)

13 Q. (BY MR. BROWN) That's because every
14  person reacts differently to chemicals; that's

15 thewhole concept of individual susceptibility,
16 isn'tit?

17 MR. SCOTT: Object to the form of

18 thequestion.

19 A. You now have asked me two questions.
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20 | believethefirst question -- well, actually

21  could you restate that.

22 Q. (BY MR.BROWN) Yes, sir. Areyou
23  familiar with the concept of individual

24 susceptibility?

25 A. Oh, yeah.
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1 Q. What isthat concept?
2 A. Individual susceptibility is that

3 individua variationsin individuals, even

4  genetic or environmental, can influence or alter
5 their susceptibility to development of diseases
6 following exposure to individual agents. Itis
7 avery well described and understood concept.
8 Q. It'sbeen described and understood

9 inthemedical literature for years, correct?

10 A. Tothe extent that we understand it
11  exists, yes. With respect to specific genetic
12 susceptibility for individual diseases, that's
13 redly an area of ongoing research, intense

14 research.

15 Q. Haveyou ever seen the 1943 Soley
16  document report on benzene to Shell before?
17 A. | don't know whether | have or not.
18 Q. Didyou -- have you ever heard of

19 Dr. Mayo Soley?
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20 A. No, | haven't. Not that | recall.
21 Q. Haveyou ever heard of the

22  University of CaliforniaMedical School
23  Pharmacological Laboratory?

24 A. I'veheard -- I'm not sure which

25  Dbranch of the University of Californiayou are

file:///C/Users/Madek 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (334 of 676) [7/1/2010 11:25:37 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

168

1 talking about.

2 Q. Widl, it's 1943, so | don't know how

3  many different branches they would have had back
4  atthat time. You can seethe data at the

5  bottom.

6 A. San Francisco. I'm not familiar

7 with this specific laboratory.

8 Q. | want to read to you what his

9  report to Shell was on the chronic health

10 hazardsof benzene. First of al, you can see

11 here where he mentions chronic poison and some
12 of the diseases that result from exposure to

13  benzeneinclude leukemia, correct?

14 MR. SCOTT: Object to the form of

15 thequestion.

16 A. Yes. Tothe-- whatever that means.

17 Q. (BY MR.BROWN) Heissaying

18 leukemia, right?

19 MR. SCOTT: Object to the form of
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20 thequestion.

21 A. The definition and diagnosis of

22  leukemiahas changed dramatically since 1943.
23 It'seven spelled here |-u-c as opposed to

24  1-u-k. | seethat on the page. | don't know

25 what Dr. Soley is specificaly referring to.
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Q. (BY MR. BROWN) Areyou saying that
the way he spelled it, |-u-c-e-e-m-i-a, that
that's not leukemia?

MR. SCOTT: Object to the form of

the question.

A. I'mnot saying that. I'm saying |
can't assume what precise disease heis talking
about there.

Q. (BY MR. BROWN) You've never seen the

English variation of the spelling of leukemia?

A. That isnot current English spelling
for leukemia and hasn't been certainly during my
career.

Q. Thisisa1943 document that is
mentioning leukemia, and you are not disputing
that, are you?

MR. SCOTT: Object to the form of
the question.

A. No.
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20 Q. (BY MR.BROWN) Okay. What | wanted
21  toshow you iswhere he says, "While prolonged

22  exposureto any concentration of benzeneis

23  dangerous, thereis marked variation in

24 susceptibility of individuals so that some, for

25 unknown reasons, are particularly resistant
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1 whileothers are quite susceptible.”

2 MR. SCOTT: Object.

3 Q. (BY MR. BROWN) That concept, that's
4  the same concept of individual susceptibility

5 that you arereferring to, correct?

6 MR. SCOTT: Object to the form of

7  thequestion.

8 A. Yes, | believel've aready said
9 that.
10 Q. (BY MR. BROWN) For that reason you

11 couldn't tell us, nor any other scientist could
12 tel us, how much benzene it takes for any
13  particular individual to be exposed to before
14  that they might develop a disease related to

15 that exposure, correct?

16 MR. SCOTT: Object to form of the
17  question.
18 A. | don't believethat isthe reason

19 wecan't prove anegative. | believe that
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20 individual susceptibility is-- is an operating

21  influencein al the studies that have examined
22  uantitative exposure to benzene and

23  demonstrated arelationship between cumulative
24  exposure to benzene at certain levels and an

25 increased risk of AML. Those arethe
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1 individuals who are susceptible to development
2 of thedisease. Individuals who are -- many

3 individuals exposed at comparable levels do not
4  develop thedisease. So we can assume that the
5 frequency of AML and therisk of AML associated
6  with quantitative exposure to agiven level

7 includesthose individuals by definition who

8 haveincreased susceptibility. So | believe

9 that individual susceptibility isamajor factor

10 indetermining risk of developing a disease such
11 asAML associated with benzene, and they are
12  included in the quantitative studies that we

13 currently have that provide us with information
14  asto that quantitative risk.

15 Q. (BY MR.BROWN) All right. Let me
16  object to responsiveness. Can you tell me, sir,
17 andthejury at what level it took for

18  Mr. McCarty -- or would have taken for

19  Mr. McCarty individually in terms of exposure to
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20  benzenefor him to develop leukemia?

21 MR. SCOTT: Object to form of the
22  Question.
23 A. Alll cantell youiswhat I've

24  dready testified to, which is the quantitative

25 epidemiology literature does not support an
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1 increased risk of the development of AML below
2  certainly 45 ppm-years, and most studies on the
3  order of 60 ppm-years. Those are the lowest

4  levelsof cumulative exposure that to date have

5 been associated with significant increased risk

6 of AML following benzene exposure.

7 Q. (BY MR. BROWN) Object to

8 nonresponsive. My questionis, sir, can you

9 tell meandthejury at what level it was

10 required for Mr. McCarty to be exposed to

11 benzene and him develop leukemia?

12 MR. SCOTT: Object to form of the
13  question.
14 A. | believel'vejust given you the

15  best answer | can to that question.

16 Q. (BY MR. BROWN) Weéll, have you ever
17  seen Mr. McCarty's name in any epidemiological
18  study?

19 A. No.
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20 Q. Haveyou ever seen any other

21  individual's namein any epidemiological study?
22 A. | would hope not.

23 Q. All these epidemiological studies do

24  isstudy population. They cannot tell us at

25 what level any specific individual would develop
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1 adisease process; isn't that true?

2 MR. SCOTT: Object to form of the
3 question.
4 A. The quantitative study of

5 populationsin epidemiology and quantitative

6 controlled clinical studiesisthe best and only

7  tool we have with which to ascertain the

8 potential risk of developing a disease

9 associated with agiven agent. That isthe

10 limits of scientific and medical state of the

11  art that we work within, and as a scientist that
12  isthebasis and can be the only basis for my

13  opinion on the quantitative relationship between
14  benzene and the development of acute myeloid
15 leukemia

16 Q. (BY MR. BROWN) | understand that you
17 arelimited in what you can use to formulate

18 your opinions as atoxicologist, but the bottom

19 lineanswer to my question is, you can't tell a
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20  jury how much benzene exposure it took for

21  Mr. McCarty to develop his leukemia, can you?

22 MR. SCOTT: Object to form of the
23  question.
24 A. | have seen no data that would allow

25 meto reach aconclusion that in fact
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1  Mr. McCarty's acute myeloid |leukemia was

2  associated with exposure to benzene.

3 Q. (BY MR. BROWN) | mean, it would be
4  possible that an individual could be exposed to
5 highlevels of benzene and not develop a

6  disease, correct?

7 A. Yes, definitely.

8 Q. Andit'salso possible that

9 individuals can be exposed to extremely low
10 levelsof benzene and develop a disease,

11  correct?

12 A. Wédl, we have quantitative data to

13  support the former. We cannot determine the
14  latter based upon scientific quantitative data.

15 Wecan't prove anegative.

16 Q. Okay. Can't proveit, in other
17  words?
18 A. Can't prove anegative. That's not

19 something that a scientist can do.
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20 Q. All right. Were you familiar with
21  Dr. Hine who consulted with Shell concerning

22  toxicology of chemicals?

23 A. 1 don't know who you are talking
24 about.
25 Q. All right. Wasit -- in your
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1 experiencein studying benzene over these last

2 20to 30 years, have you come to understand that
3 chemical companies and industry often hire

4  consultants to help them assess hazards of the

5 chemicalsthat they use and make and require

6 their employeesto work around?

7 A. Sometimes, yes.

8 Q. Andwith regard to -- tell me some

9  of the companies who you are familiar with that
10 going on, that type of thing happening in

11  particular with regard to benzene.

12 A. Wédll, certainly most of the

13  companies -- certainly any of the companies that
14  I've consulted for in the past have been

15 interestedin precisely that, whichis

16  understanding the nature of my opinions or my --
17  or to ask my expertise in evaluating potential

18 hazards associated with in the case of -- in

19 this specific case, benzene.
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20 Q. And that type of activity went on

21  and was used by companies in the 1940s, 1950s,
22  correct?

23 A. I've seenreports by individuals who

24 presumably were hired as consultants by

25 companiesin the '40s and '50s.
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1 Q. Hereisanother document I'm going

2 torefer youto. Thisisareport to Shell

3  Development Company regarding certain problems
4  of environmental cancer in the petroleum

5 industry. Do you seethat?

6 A. Yes, it'sby CharlesHine. Now |

7  know who Dr. Hine was.

8 Q. How did you know Dr. Hine?
9 A. Dr. Hinewas a professor of

10 toxicology and pharmacology at the University
11  of -- if thisisthe same Dr. Charles Hine that

12 | knew, at the University of California, San

13  Francisco. A grand old man. Many, many, many
14 yearsago. Wearetaking -- | knew him briefly

15 30yearsago. Hewasretiring at that point.

16 Q. Didyou know him to be a consultant
17  of Shell?

18 A. No.

19 Q. Didyou know him to be areputable
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20  and competent toxicologist?

21 A. Yes. | think he was highly

22  respected. Certainly for hisday he was highly
23  respected.

24 Q. Let me show you what he has to say

25 about benzene. He says, "In only arelatively
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1 few instances can the origin of an environmental
2  cancer be traced to a contact with awell-

3  defined chemical agent possessing established

4  carcinogenic qualities. Among such compounds
5 include arsenic," and the second oneison this

6 listisbenzol, correct?

7 MR. SCOTT: Object to the form of

8 thequestion.

9 A. What he saysisbenzol; that's

10  correct.

11 Q. (BY MR. BROWN) That's benzene, isn't
12 it 9r?

13 A. ltcanbe. | would presumeheis

14  talking about benzene, but he also could be
15 talking about gasoline, but | think heis

16 talking about benzene.

17 Q. Areyou saying back in 1950 that
18 thisreputable toxicologist would have been

19 saying it was awell-established carcinogen?
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20  Gasoline was awell-established carcinogen?
21 A. No. That'swhy I'm saying -- I'm

22  saying the use of -- specific use of the term

23  benzol most likely relates, pertains to benzene,
24 Dbut |l can't -- | can't get inside his mind, but

25 that'swhat | assume heis saying.
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1 Q. Asyou read that document, this

2  Dr. Hinewho you knew as a competent

3  toxicologist, well respected, is saying in 1950

4  that benzene has well-established carcinogenic

5 characteristics, correct?

6 MR. SCOTT: Object to the form of

7  thequestion.

8 A. That'swhat -- that apparently is

9 what heissaying, yes.

10 Q. (BY MR.BROWN) Did you know Allen
11 Dooley from Texaco?

12 A. No.

13 Q. Didyou know that evenin 1954 he

14  wasreporting that benzene had a destructive

15  effect on the bone marrow and could cause |latent
16 injuries and was even citing to the 1948 API as

17  something that companies should use to help them
18  assessthe risks associated with benzene

19  exposure?
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20 MR. SCOTT: Object to form of the
21  question.
22 A. Asl said, | don't know Dr. Dooley.

23 | don't know of him. However, the statement
24 that in fact benzene causes bone marrow damage

25 wasgeneraly understood much earlier than even
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1 that.

2 Q. (BY MR. BROWN) Bone marrow damage,
3 including aplastic anemia, which is afatal

4  blood disease, correct?

5 A. lItcanbe, yes.

6 Q. Wereyou awarethat in Texasit has

7  beenthelaw since 1958 that employers monitor

8 their work environment so that they can be

9 assured that they don't overexpose employeesto

10 benzene?

11 MR. SCOTT: Object to form of the
12 question.
13 A. Widl, I'm not specifically aware of

14  Texaslaw in particular dating back to the

15  1950s, but I'm generally aware that in fact

16 that'san obligation of employers.

17 Q. (BY MR. BROWN) Were you aware that
18 asearly as 1960 the Walsh-Healey Act required

19 employers or companies who sold goods over
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20  $10,000 to the government, the United States

21  government, that they had to monitor and protect
22  their workers from exposure to chemicals

23  including benzene?

24 MR. SCOTT: Object to the form of

25 thequestion.
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1 A. | have absolutely no argument with

2  thenotion, but I'm not familiar with the

3 Walsh-Heaey Act.

4 Q. (BY MR. BROWN) Never heard of that
5 or had any questions asked to you about that in

6  all of your 40 or so benzene depositions?

7 MR. SCOTT: Object to form of the
8 question.
9 A. | probably have, but | don't

10 recognizeit asthe Walsh-Healey Act, so I'm not

11 surewhat you are talking about specifically,

12 but | have no argument with the concept.

13 Q. (BY MR. BROWN) Would you agree, Sir,
14  that by 1960 there was no secret in the chemical

15 industry that benzene was known to cause deadly

16  blood diseases?

17 MR. SCOTT: Object to form of the
18 question.
19 A. Benzene was associated with chronic
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20  bone marrow toxicity far earlier than that. At
21  that particular point in history, there were no
22  quantitative epidemiology studies that

23  demonstrated a clear-cut relationship between
24 benzene and leukemia. Acute myelogenous

25 leukemiain particular. At this-- during that
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1 decade we became aware not only -- and when |
2 say "we" I'mtalking with the scientific

3 community asawhole because | was-- | wasa
4  youngster at that point. But in the 1960s --

5 over the 1960s is when there was first evidence
6 inthe medica community that bone marrow

7  toxicity and bone marrow damage per se could
8 lead to the development of AML, and there was
9 dsoemerging evidence associating benzene in
10 particular with the development of AML. So
11  those began to occur over the decade of the

12 '60s.

13 Q. (BY MR. BROWN) Let me object to
14  responsiveness. My question was more simple
15 thanthat. Isn't it true that by the 1960s, it

16  waswell known among the chemical industry that
17  benzene could cause deadly diseases?

18 MR. SCOTT: Object to form of the

19 question.
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20 A. With respect to bone marrow

21  toxicity, it certainly should have been, yes.

22 Q. (BY MR. BROWN) There would have been
23  no reason for acompany who was selling and

24 handling chemicals and requiring its employees

25 towork around chemicals, for them not to know
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1 and have knowledge that benzene could cause

2  deadly diseases, correct?

3 MR. SCOTT: Object to form of the
4 question.
5 A. Asamatter of principle, in

6 generd, | think that employers have an

7  obligation, whether or not and independent of

8  gspecific laws, to provide information relating

9 tothepotential hazards and toxicity of the

10 substancesthat they are exposed to.

11 Q. (BY MR.BROWN) All right. | would
12 agree with that, too, but my question was more
13 aongthelines of your previous answer that by
14 the 1960s members of the chemical industry
15  should know about the hazards of benzene and
16 that it could cause deadly diseases for those

17  who were exposed to it?

18 MR. SCOTT: Object to form of the

19 question.
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20 A. By the 1960s and certainly during

21  the 1960s, the evidence in the scientific and

22  medical literature associated with the

23  development of bone marrow toxicity in general
24  and benzene was generally recognized.

25 Q. (BY MR.BROWN) It was widespread by
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1 the'60s, correct?
2 A. With respect to bone marrow
3 toxicity, yes.
4 Q. And with respect to deaths resulting

5 from bone marrow toxicity, correct?

6 A. From severe chronic exposure, that's
7 true
8 MR. SCOTT: Darren, if you get to a

9  spot someplace, | would like to take a break,
10 just whenever you get there, arest room break.
11 MR. BROWN: Okay. If you needto
12 take arest room break, we can take one right
13  now.

14 MR. SCOTT: If thisisgood for you
15 to stop, that'sfine.

16 MR. BROWN: | ain't going to keep a
17  man from going to the rest room.

18 MR. SCOTT: I'm good for awhile.

19  Just early warning here.
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20 MR. BROWN: | got so noticed out of
21  your questionsthat | might have to go someday.

22 Soif we need to take arest room break, let's

23 doit.
24 MR. SCOTT: Thanks.
25 THE VIDEOGRAPHER: Thetimeis
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1 approximately 3:33 p.m. and we are now off the

2  record.
3 (A break wastaken.)
4 THE VIDEOGRAPHER: Thetimeis

5 approximately 3:38 p.m. and we are now on the
6  record.

7 Q. (BY MR. BROWN) Sir, you'vetold us
8 youarenot anindustrial hygienist, correct?

9 A. That's correct.

10 Q. Areyou seen any quantitative

11 industrial hygiene monitoring datafor

12 Mr. McCarty for the years that he worked at the
13 Van Waters & Rogersfacility in Beaumont, Texas?
14 A. No.

15 Q. Haveyou seen any monitoring data

16 for Mr. McCarty at all?

17 A. No.

18 Q. Haveyou seen any monitoring data

19 for any person whom you believe or whom others
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20 havetold you were engaged in representative
21  jobsthat Mr. McCarty would have been doing?
22  Youdon't understand that question?

23 A. No, | didn'.

24 Q. Let mereask it. Have you seen any

25 industria hygiene monitoring data that you
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1 contend isrepresentative of Mr. McCarty's

2  exposure while he worked at Van Waters & Rogers?
3 A. Specificaly, no.

4 Q. And that would be, asyou I'm sure

5 recall from reading of the depositions that you

6 told methat you read, because Van Waters &

7  Rogers never did monitor workers like

8 Mr. McCarty, correct?

9 A. | can't speak to that one way or the

10  other, based upon my review of the testimony and
11 information that | haveread. My focusin

12 reviewing the boxes of information that | have

13  looked at in this case were based upon rendering
14  theopinionsthat | have and | really did not

15 focus on other issues.

16 Q. Allright. Sir, | will represent to

17  youthat Mr. Wellen and others who we've deposed
18 havetold usthat there was no industrial

19  hygiene monitoring of anybody at Van Waters &
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20  Rogersduring the years that Mr. McCarty worked
21  therefor industrial hygiene monitoring in the

22  breathing zone for benzene. All right? You can
23 takethat as arepresentation to me -- from me

24 based on my review in those depositions that you

25 have copies of, okay?
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1 Assuming that that is true, wouldn't

2 you agreethat it would be very difficult to

3 haveactua quantitative data on the types of

4  exposuresthat Mr. McCarty would have been
5 experiencing without the industrial hygiene

6  monitoring data?

7 A. To the extent that -- to the extent

8 that -- aquantitative exposure analysis

9 optimally requires monitoring data. Inthe

10  absence of specific monitoring data, often

11  mathematical models are used or analogies or
12  surrogate exposures or monitoring data can be
13  substituted. It'snot asrobust as direct

14  monitoring data, but it's the state of the art

15  withrespect to industria hygiene.

16 Q. And with respect to trying to assess
17 anindividua's exposure to a certain chemical,
18 wouldn't you agree that the most accurate and

19 thebest way of doing that would be to do
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20 industria hygiene monitoring of that person's
21  breathing zone?

22 A. The most accurate way of doing it

23  would beto do persona monitoring of the

24 individual, not necessarily breathing zone, but

25 Dbasicaly quantitative, repeated analysis, but
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1 that's-- that issimply not possible to do

2 individual monitoring on everyone that has ever
3 worked, even in benzene manufacturing.

4  Individua personal monitoring dataisusedin

5 developing and documenting exposure estimates,
6  but not everyone all the time can be monitored

7  for exposure to benzene or anything else.

8 Q. Let me object to responsiveness.

9 Sir, do you recognize -- | know you are not an

10 industria hygienist, but you say you have

11  experiencein some issues of industrial hygiene.
12 Do you recognize that the standard for

13  determining worker exposuresto a chemical isto
14 doindustria hygiene monitoring of that

15  worker's breathing zone?

16 A. Yes | do.

17 Q. All right. Isthere any more

18 accurate way of assessing aworker's exposure to

19 chemicalsthan conducting the standard and
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20  competent industrial hygiene monitoring of his
21  breathing zone?

22 A. There are other techniques that can

23  beuseful in evaluating an overall quantitative
24  exposure for an individual or group of

25 individuals besides breathing zone measurements.

file:///CJ/Users/M adek 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (374 of 676) [7/1/2010 11:25:37 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

188

1 Thisincludes exhaled breath measurements, this
2  includes personal monitoring, thisincludes a

3 variety of different quantitative techniques

4  that canbeusedina-- certainly inan

5 environment where you are doing research or

6  trying to assess quantitative exposure.

7 The techniques I'm talking about are

8  not routinely used in monitoring individual

9 workersintheworkplace. They are the subject
10 of studies, and they are used in research in

11 industria hygiene.

12 Q. Let meobject to responsiveness. My
13  question was, Do you know of a more accurate way
14  of assessing aworker's exposure to a particular
15 chemical thanto do industrial hygiene

16  monitoring of his breathing zone?

17 A. 1think | just told you that one can

18 obtain more accurate assessments -- the more

19 information you have, the more data you have
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20 awaysthe better itis. Andthereare

21  experimental procedures besides doing breathing
22  zone measurements. Breathing zone measurements
23  arethe standard for evaluating exposure in the

24 workplace on aroutine basis.

25 Q. Okay. And without having any type
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1  of monitoring for Mr. McCarty or any of his

2  coworkers, those who try to assess or quantify

3 hisexposures has to rely upon less accurate or

4  lessreliable means of doing so, correct?

5 A. Youcanaways-- | can't think of a

6  dSituation where one has absolutely every piece

7 of quantitative datathat you can imaginein

8 order to evaluate an exposure. That smply is

9 notthecase. | do believe that there are very

10 effective and useful methodologies that involve
11  surrogate analysis and involve use of physical

12 monitoring. And | think mathematical models can
13  bevery useful in evaluating and extrapolating

14  that data. | think that certainly within terms

15  of approximating quantitative exposure, those

16 arereasonable surrogatesin many circumstances.
17 Q. Let me object to responsiveness.

18 You have not done on your own any mathematical

19 modeling or quantitative or surrogate analysis
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20  of Mr. McCarty's exposure, correct?

21 A. No, | have not.

22 Q. All right. Andyou had to rely upon
23  somebody elseto do that for you, correct?
24 A. That's correct.

25 Q. Youdidn't have enough information
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1 tomakethose decisions or design a model that
2  you felt comfortable with on your own; is that
3 true?

4 A. | did not want to make a

5 quantitative assessment of his exposure.

6 Q. Okay. Another way of trying to get

7  anestimate of what aworker's exposure would
8 have been would be to use means other than

9 quantitative measurements, correct?

10 A. Yes.

11 Q. Andthose are -- to do that they are
12  oftenreferred to as qualitative estimates of

13  exposure, correct?

14 A. That's correct.

15 Q. Andthat'sat least been in your

16  practice acceptable, scientific means of trying
17  to assess aworker exposure, correct?

18 A. [ think it'slessvaluable than a

19 quantitative exposure assessment. Inthe
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20  absence of aquantitative exposure assessment, a
21 qualitative exposure assessment is basically all
22 | would haveto fall back onin terms of

23  evaluating exposure, but it's by no means the

24 ideal.

25 Q. It'snot theided, but it's
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1 accepted and within the epidemiological field

2 within thetoxicological field for determining

3 what potential exposures or range of exposures
4  may have been at a particular time, correct?

5 A. | would disagree with that. | think

6 that certainly in terms of epidemiology and in
7  quantitative epidemiology, qualitative estimates
8 arenot acceptable surrogates for quantitative

9  exposure assessments.

10 Q. Widll, that'swhat I'm saying. Not

11 al -- not al epidemiological assessments have
12 the benefit of quantitative data, correct?

13 A. That's correct, but I'm saying that

14  aquantitative epidemiology study requires a
15 quantitative exposure assessment.

16 Q. All right. Wéll, there are many

17  epidemiological studiesthat don't have

18 quantitative datathat are relied upon by

19  epidemiologists and toxicologists in determining
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20  disease causation, correct?

21 A. Not in determining quantitative

22  disease causation. You have to have some

23  estimate of exposure. Y ou have to have some
24 basisfor determining that you understand the

25 nature of the exposure that an individual or
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1 individuasin apopulation have experienced.

2 Q. Some basis of exposure, and that can

3  beganed through talking with a plant

4 industrial hygienist or gathering other

5 information that would indicate exposures at a

6 particular level, other than by quantifying or

7  quantitative means or industrial hygiene

8  monitoring, correct?

9 A. Obvioudly in the absence of the

10  ahility to do any quantitative measurements,

11 whichisrare, or assessments, epidemiologists
12 will rely on qualitative analysis. | don't

13  believe those studies are as reliablein

14  determining the quantitative relationship

15  between exposure and disease. Often -- the most
16  often scenario that | think isasreliable as

17  most studies are involves a combination of

18 assessing the qualitative exposure and providing

19 someKkind of quantitative estimate, modeling or

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (383 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 actual anaysisof industrial hygiene data.

21 Q. Let me object to responsiveness.

22  One qualitative method of evaluating exposures
23 would be to consider or look at the odor

24 threshold of a particular chemical, correct?

25 A. That's not auseful quantitative

file:///CJ/Users/MadeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (384 of 676) [7/1/2010 11:25:37 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

10

11

12

13

14

15

16

17

18

19

193

measure of assessment.

Q. All right. Areyou saying it's

totally useless?

A. I'msaying certainly it's not a

guantitative -- it's not a quantitative
estimate, and it's not areliable estimate in
determining the nature of a quantitative
EXPOSUre.

Q. Let meobject to responsiveness. My
guestion is, Are you saying evaluating exposures
by odor threshold of chemicalsisatotally
useless way of trying to come up with at least a
minimum exposure to a chemical?

A. Closetouseless. Itiscertainly
not useful in a quantitative assessment of
EXposure.

Q. Well --
A. It'sahighly unreliable parameter

and is subject to a host of deficiencies.
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20 Q. Widll, you indicated earlier that you

21  had gathered data on odor threshold of

22 chemicals. Sol assume you did that with some
23  purposein mind, correct?

24 A. Yes. | provided those, the

25 referencesthat | have relating to exposure,
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because | believe that Mr. Parker's analysis of
the potential exposure to benzene based on odor
thresholds are not -- don't comport with the
scientific and medical literature associated
with odor thresholds of benzene, and in fact
there are numerous authorities that disagree
with his conclusions.
Q. Okay. Again, | need to object to

responsiveness. Do you know what the American

Industrial Hygiene Association is?

A. It'san association of industrial
hygienists.

Q. Do you recognize the American
Industrial Hygiene Association as areliable
source of industrial hygiene information?

A. Sometimes. Not necessarily just
simply on the basis of the fact that it's the
Industrial Hygiene Association. |t depends upon

what it is, who it isthat is making a
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20  statement, whether it's the association or an

21  individual, whether it's based upon experimental
22  direct evidence, what the source of itis, and |

23  would takeinto -- | take into consideration not
24 only itssingle source, but what are the

25 avalable -- what are the avail able data sets

file:///C/Users/Madek 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (388 of 676) [7/1/2010 11:25:37 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

10

11

12

13

14

15

16

17

18

19

195

and authorities and sources of information that
are available in the world literature.

Q. I'mjust asking a simple question.
Do you or do you not recognize the American
Industrial Hygiene Association as areliable
source of industrial hygiene information?

MR. SCOTT: Object to form of the

guestion.

A. Sometimes,

Q. (BY MR. BROWN) | mean, in genera do
you feedl like that that group publishesreliable
information concerning industrial hygiene and
exposure information, for instance?

A. Sometimes.

Q. Canyou think of anytime
specifically that you say that they have been
unreliable and you have not relied upon them?

A. Totheextent that any summary of

data doesn't comport with the preponderance of
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20 dataavailablein the scientific and medical
21 literature concerning agiven finding, then |
22  would haveto disagree. | can't -- | can't on
23  thebasisof defining asingle authority,

24 textbook, or organization say apriori that

25 because there is a document that has been
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1  published by them or that information contained
2 Inatomethat's produced by -- in atextbook or
3 any organization apriori carries the weight of

4  scientific proof. So | would have to evaluate

5 everyindividua item or piece of evidence or

6 conclusionon anindividual basis.

7 Q. Andsol guesswhat you are saying

8 isthat if the matter concerned a matter of

9 industria hygiene, you would include as a

10  sourceto consider the opinions of the American
11 Industrial Hygiene Association?

12 A. | would consider -- | would consider
13 themasasource, and | would -- yes, | would --
14 | think that they are an authority that should

15 beconsidered in evaluating any particular issue
16 related to industria hygiene, but not

17  categorically would | conclude that any given
18 document or statement is accurate or true.

19 Q. Do you know that the American
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20 Industrial Hygiene Association has published
21  odor threshold figures for various chemicals?
22 A. Yes

23 Q. And do you know that they have

24 published one for the chemical benzene?

25 A. | believethey published one many,
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1 many, many years ago.
2 Q. Go ahead.
3 A. | recal seeing -- | don't remember
4  thedate, but it'svery old.
5 Q. Wadll, | mean, you don't recall the

6 date. Soagain, you don't know how many times
7  they've published odor thresholds for various

8 chemicals, | would assume, correct?

9 A. They published -- | know that there

10 are compendiums of odor thresholds. There are
11 numerous authorities that have published on odor
12 thresholdsfor many -- for many compounds. I've
13  provided severa heretoday. There are many

14  different groups, government agencies, as well

15 asnongovernment groups like the ACGIH. Many
16 different organizations have published data on

17  thephysical, chemical properties of chemicals,

18 including odor thresholds and other properties.

19 Q. Other than for litigation, do you
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20  useodor thresholds at al in your business?

21 A. 1 think they are highly unreliable.

22 | would not use them in a quantitative way, and
23 only inthe most general qualitative way,

24 because most individuals knowledge and

25 understanding of what it isthey are smelling or
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1 what the nature of agiven smell is, is highly

2 unreliable when untrained.

3 Q. Let meobject to responsiveness. My

4  questionis, Other than in litigation, do you

5 use odor threshold in your business for any

6 reason?

7 A. For any reason? Only asavery

8 genera guidance.

9 Q. For what particular application?

10 A. For ascertaining whether or not an

11 individua perceivesthat they have been exposed
12  to asolvent or some other compound or chemical.
13 Q. Areyou familiar with what the

14  American -- | mean, the American Industrial

15 Hygiene Association says is the odor threshold
16 for benzene?

17 MR. SCOTT: Object to form.

18 A. If you want to show me the document,

19 | would be happy to discussit. Specifically
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20  theexact number you are talking about, | would
21 haveto seeit.

22 Q. (BY MR.BROWN) All right. Well, if
23  the American Industrial Hygiene Association has
24 published that the odor threshold for benzene,

25 themedian value, is 61 parts per million, would

file:///CJ/Users/M adek 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (396 of 676) [7/1/2010 11:25:37 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

199
1 you dispute that figure?
2 MR. SCOTT: Object to the form of
3 thequestion.
4 A. | think that the vast mgority of

5 studieson odor threshold of benzene and

6  authorities who have published on odor threshold
7 of benzene are not consistent with that level

8 andinfact are consistent with vastly lower

9 odor thresholds in terms of concentration.

10 Q. (BY MR. BROWN) Let me object to
11 responsive. Would you dispute the American
12  Industrial Hygiene Association's median odor
13  threshold value of 61 parts per million for

14 benzene?

15 MR. SCOTT: Object to form.

16 A. Based on my knowledge and the

17  knowledge of the literature, yes.

18 Q. (BY MR.BROWN) All right. What

19 studiesdo you have that would allow you to
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20  dispute the American Industrial Hygiene
21  Association odor threshold for benzene

22  particularly when you are not even an industrial

23  hygienist?
24 MR. SCOTT: Object to form of the
25  question.
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1 A. | only brought afew. | didn't

2  bring everything in the literature. But I've

3 brought references associated with the

4  determination of odor threshold for benzene from
5 numerous sources. Thisoneisthe National

6  Safety Council, which reports an odor threshold
7  of approximately 2 parts per million.

8 Q. (BY MR.BROWN) Isthat odor

9 identification threshold? Isthat odor

10  recognition threshold? Can you --

11 A. It'sodor -- it's odor recognition

12 threshold.

13 Q. Of 2 parts per million?

14 A. Yes. By recognition | mean exposure

15 tosomething. Got a 1989 report from the

16  American Industrial Hygiene Association, which |
17  think isthe same organization we've been

18 talking about, and it gives a geometric mean for

19 aodor threshold of 61. A geometric mean is not
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20 amean. It'snot an arithmetic mean. Itisa

21  single point in any number of random

22  measurements giving only weight to the

23 individual point. It does not -- there could

24 be-- for example, out of 100 measurements there

25 could be 99 at 5 parts per million or less, for
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example, and one at -- my arithmetic is not this
good -- let's say something on the order of 90,
and the geometric mean would be 61.

Q. That's an average of what you were
saying, correct?

A. Thisisageometric mean. That's
not an arithmetic mean.

Q. Therange that they report for the
61 parts per million geometric mean was what?

A. It'shardtosay. They givetwo
measurements. They don't -- it's hard for me to
tell from thiswhether it'sarange. Again --

Q. Doesit say 34 to 97 on there?

A. No. It says61 and then there's
another figure on the line below that says 97.
But as| said before, that's a geometric mean.
It's not an arithmetic mean. I've got other
citations. Here'sthe Texas Medical Library --

let'ssee. AMA, American Medical Association,
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20  from -- thisis 1959, which is extremely old.
21 Q. Beforewe go any further, | hateto

22  stopyou. We are going to run out of tape. If
23  we could stop right now and hold your thought
24 and we will continue on right there.

25 THE VIDEOGRAPHER: Thetimeis
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1 approximately 4.01 p.m. and we are now off the
2  record.

3 The time is approximately 4:03 p.m.

4 and we are back on the record.

5 A. Aslong ago as 1959 the American

6 Medical Association published areport on the

7  state of knowledge with respect to the

8 toxicology, biochemistry, and industrial hygiene
9  of various substances and reported an odor

10 threshold of benzene of 1.5 ppm.

11 The World Health Organization on

12 environmental health criteria dated 1993

13  presented the same type of data on benzene and
14  reported arange of odor -- arange of

15  concentrations for odor threshold of between 4.8
16 and 15 milligrams per cubic meter, whichis

17  one-- roughly oneto four and a half parts per
18  million benzene.

19 A reference from 1972 in Clinical
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20  Toxicology, Fifth Edition, reports an odor

21  threshold of benzene of 1.5to 5 ppm for

22  detection. The U.S. Department of Health and
23  Human Services from 1997 reported a detection
24 threshold odor, which isagain 4.9 milligrams

25  per meter cubed, which would be 1.5 parts per
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1 million. These arejust some examples.

2 Q. (BY MR. BROWN) Let meobject to

3  responsiveness. Sir, with regard to the study

4 by the American Industrial Hygiene Association,
5 first of al, do you have any reason to think

6 that that industry is biased in any way --

7 MR. SCOTT: Object to form --

8 Q. (BY MR. BROWN) -- or that

9 associationisbiased in any way?

10 MR. SCOTT: Object to the form of

11 thequestion.

12 A. No. | believe that the variance

13  between virtually al the other authorities on

14  odor threshold and that particular report is the
15 useof ageometric mean, which does not convey
16 theweight or frequency of measurements made at
17 agivenlevel. And| believe that most of the

18  other odor thresholds have been calculated on

19 thebasisof the quantitative weight of the
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20  number determinations and arithmetic mean.

21 Q. (BY MR. BROWN) Let me object to the
22  nonresponsive portions of the answer. With

23  regard to the American Industrial Hygiene

24  Association study, do you know how they came up

25  with their numbers, and do you know if such
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method was an accepted scientific method of
arriving at odor threshold of chemicals?

MR. SCOTT: Object to form of the
guestion.

A. | haven't -- | have not evaluated or
studied their specific methodology. | am simply
providing you with my opinion based upon the
number of authorities that have provided
information on an odor threshold for benzene
which indicate that the odor threshold is far

less than that reported by the ACGIH in that
particular report.

Q. (BY MR.BROWN) All right. Object to
nonresponsive. As| understand your answer, you
have not evaluated the methodology used by the
American Industrial Hygiene Association for
arriving at odor thresholds that they did,
correct?

A. Other than my anaysis of the
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20 dtatistical parameters that they use, which was

21  geometric mean, which | do understand and | do
22  understand the difference between the

23  methodology for calculating the mean between an
24  arithmetic and a geometric mean.

25 Q. What I'masking is, did you

file:///C/Users/Madek 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (408 of 676) [7/1/2010 11:25:37 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

205

1 understand what methodology that they used. Do
2  you know how they determined what levels, what
3  kind of industrial hygiene monitoring, or any

4  kind of monitoring that they used?

) A. No.

6 Q. Do you know anything about the

7  parameters of their studies or their report?

8 A. No.

9 MR. SCOTT: Object to the form of

10 thequestion.

11 Q. (BY MR.BROWN) All right. With

12  regard to any of the other studies that you've

13 referenced here today, do you know anything

14  about the methodologies that were used in those
15 that have the values which you say are morein
16 linewith what the odor thresholds are?

17 A. No.

18 Q. Soyou couldn't vouch for those

19 studiesor say that they were accurate in any
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20 way; you just haveto read the studiesjust like
21  anybody else, correct?

22 A. That's correct.

23 Q. Haveyou ever done any independent
24 research on odor thresholds of chemicals,

25 gpecifically with regard to benzene, yourself?
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1 A. I'mcurrently directing a study that

2 Isevauating exposure to benzene. Asl said

3  before, my reliance on odor threshold is-- |

4  don't rely on odor threshold except the

5 anecdotal indication that an individual may have
6 that they perceive they have been exposed to a
7 volatile substance.

8 Q. Let meobject to responsiveness. My

9 question was, Have you done any independent
10  research on the odor thresholds of chemicals,
11 gpecifically benzene?

12 A. No.

13 Q. All right. Withregard to the

14  research that you are doing in Shanghai, do you
15 useodor thresholdsin any aspect of that

16  research?

17 A. No, not substantively.

18 Q. Do you know how much benzene

19 exposurethat it takes for an individual to
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20  become dizzy or lightheaded?

21 A. Usually between 100 and 500 parts

22  per million. Most individuals will experience

23  some sensory -- sensorium impairment before they
24 get to levels of 500 parts per million.

25 Q. All right. Well, are you saying
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1 that if somebody isexposed at the level above
2 500 parts per million, that heis going to be

3 physically impaired to the extent he can't do

4  hisjob?

) A. No.

6 Q. That's not your testimony, correct?
7 A. No, I'm saying they will experience

8 somedizziness or lightheadedness.

9 Q. You read the affidavit of and

10  deposition of Mr. Beverly where he indicated

11 whilethey were drumming benzene, he experienced
12 lightheadedness or dizziness, correct?

13 A. 1 vaguely recall that, yes.

14 Q. All right. And do you recall

15 Mr. McCarty saying those same thingsin his

16  sworn affidavit?

17 MR. SCOTT: Object to form of the
18 question.
19 A. Asl indicated to you earlier, |
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20  don't recall specifically Mr. McCarty's

21  comments.

22 Q. (BY MR.BROWN) Okay. You didn't
23  evenuse Mr. McCarty's affidavit in formulating
24 your opinions; that's correct?

25 A. |did not use hisaffidavit in
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1 formulating my opinion with respect to exposure.
2 Q. lsn'titimportant, sir, to you asa

3  toxicologist trying to assess exposure, if

4  somebody said | drummed benzene and | drummed it
5  where the concentrations were such that it made
6 melightheaded or dizzy, that would be an

7 important fact in your evaluation?

8 A. If infact there was evidenceto

9  support or corroborate that in fact that

10 individua was exposed to benzene, it would be
11  of somevauetome. But | don't believe that

12 individua anecdotal reports with respect to

13  perception are useful in determining the nature
14 of the specific substance that an individual is

15 exposed to.

16 Q. Areyou saying to the jury you don't

17  think Mr. McCarty was exposed to benzene?

18 A. | amsaying that thereisno -- |'ve

19  seen no specific evidenceto -- that | can rely
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20  upon to determine that in fact Mr. McCarty was
21  exposed to benzene, and | don't believe that his

22  anecdotal testimony relating to what he smelled
23  isuseful in answering that question.

24 Q. Sir, the man said he was exposed to

25 Dbenzene. Hefilled it up in 55-gallon drums.
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His co-worker said he did the same thing. Are
you saying he's lying?

MR. SCOTT: Object to the form of
the question.

A. | amnot saying and | do not believe
that Mr. McCarty islying. | don't believe that
his testimony provides me with sufficient
information to determine that in fact he was
exposed to benzene.

Q. (BY MR. BROWN) But he says he was,
so that's not good enough for you, correct?

MR. SCOTT: Object to form of the

guestion.

A. That's not -- that is not
information as atoxicologist | can usein
determining or assessing his potential
guantitative exposure to benzene.

Q. (BY MR.BROWN) All right. What

would you have to have in addition to hisword
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20  and his co-worker's word that he was exposed to
21  benzene and that they filled up 55-gallon drums
22  of benzene often during the month for four to
23  five hours at atime without any protection --

24 what in addition to that would you need to say

25  you had enough information to perform a
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1 toxicological evaluation that he was exposed to

2  benzene?

3 MR. SCOTT: Object to the form of

4  the question.

5 A. Waedll, | don't recal in fact that |

6 read testimony in my review of the material

7  provided to me that provides independent

8  corroboration that in fact, with the exception

9 of Mr. Beverly and Mr. McCarty, that they in

10 fact -- werein fact drumming benzene. And

11  furthermore, | think that in order to ascertain

12 that that in fact was the substance -- solvent

13  that they wereinvolved in drumming, that | need
14  additional information to corroborate that that
15 wasin fact the solvent.

16 Q. (BY MR. BROWN) That'swhat I'm

17  asking. What additional information do you need
18 other than the workers own good word, hey, it

19  was benzene we were putting in these drums --
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20 and we got tickets from 1969 that says they were
21  doing that; somehow for some reason we can't
22  find them going back any further -- but what do
23  you need in addition to the man'sword it was

24 benzene we were putting in those drums before

25 you fed confident enough to say that he had
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1 some exposure to benzene?

2 MR. SCOTT: Object to form of the

3 question. Wearejust arguing now. And

4  Mr. McCarty wasn't there at that point that you
5 gottickets, so --

6 Q. (BY MR. BROWN) What additional
7 information do you need other than their word
8 that they got exposed to benzene?

9 MR. SCOTT: Same objection.

10 A. Asatoxicologist, | would need some
11 independent corroboration that in fact benzene
12 was present on the facility, that they werein
13  fact drumming benzene, and in fact they were
14 working with -- in that environment at atime
15 when benzene was present at the facility.

16 Q. (BY MR.BROWN) Did you see

17  Mr. Wdlen's testimony where he said, yes, we
18  did drum benzene at the Beaumont facility in the

19 late'60s?
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20 MR. SCOTT: Object to form of the
21  question.
22 A. | --asl --asl testified earlier

23  today, | recall testimony that suggested the
24 possibility or that referred to the possibility

25 that infact there was benzene at that facility
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1 inthelate'60s. That doesnot comport with my
2 understanding of the period of time that's at

3 issuewith respect to Mr. McCarty's exposure.

4 Q. Bottom lineisyou don't know if

5 Mr. McCarty was exposed to benzene or not,

6 correct?
7 A. That's correct.
8 Q. Andyou wouldn't take that job away,

9 that fact-finding job away from the jury, if
10 they wanted to believe Mr. McCarty and his
11 co-worker that they were exposed to benzene

12 whilethey worked at Van Waters & Rogers, would

13  you?

14 MR. SCOTT: Object to form of the
15 question.

16 A. Asatoxicologist, | cannot render

17  an opinion with respect to potential for
18 Mr. McCarty's exposure to benzene without some

19 objective evidence that in fact he was exposed.
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20 | am simply telling you that based upon my

21  opinion, I've seen nothing that would lead meto
22  conclude that in fact he was exposed to benzene.
23 Q. (BY MR. BROWN) And to come to that
24 opinion you have to ignore his coworker's

25 testimony and his sworn affidavit that he was,
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1 correct?
2 MR. SCOTT: Object to form of the
3 question.
4 A. | don't believethat's the case at
5 al.
6 Q. (BY MR. BROWN) Wéll, that's what you
7 aredoing, isn'tit, Sir?
8 MR. SCOTT: Object to form of the
9 question.
10 A. | reviewed agreat deal of materia

11 including testimony that did not indicate that

12 benzene was drummed at that facility during the
13 timethat Mr. McCarty was there.

14 Q. (BY MR. BROWN) Areyou ignoring

15 their testimony or are you not ignoring it?

16 MR. SCOTT: Object to form of the
17  question.
18 A. | am not using anecdotal testimony

19 asabasisfor determining what in fact
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20  Mr. McCarty's exposure to benzene was.

21 Q. (BY MR.BROWN) His statements about
22  what he was exposed to are of no useto you and
23  you can ignore those in terms of how you come up
24 with your opinions, correct?

25 MR. SCOTT: Object to form of the

file:///CJ/Users/MadeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (426 of 676) [7/1/2010 11:25:37 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

214

1 question.

2 A. Asan expert in rendering opinion

3 with respect to benzene exposure and the

4  relationship between benzene exposure and the
5 development of Mr. McCarty's disease, | cannot
6 rely on anecdotal information in reaching --

7  solely anecdotal information in reaching that

8 conclusion.

9 Q. (BY MR. BROWN) Do you have any
10 studies, gir, that you think fairly and

11 accurately represent what Mr. McCarty's exposure
12  to benzene was while he was drumming that

13  chemical into 55-gallon drumsfor four to five

14 hoursat atime?

15 MR. SCOTT: Object to form of the

16 question.

17 A. No.

18 Q. (BY MR. BROWN) Asatoxicologist and

19 aheadth professional, what would you think
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20  about awork practice of acompany that alowed
21  employeesto drum pure benzene for four to five
22  hoursat atime into 55-gallon drums without

23  respiratory protection or any PPE or any warning
24 of benzene hazards?

25 MR. SCOTT: Object to form of the
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1 question.

2 A. Based upon our knowledge of the

3  hazards of benzene and the existing state of the

4  art with respect to regulation of benzene, |

5 believethat that would be both illegal and

6  inappropriate today.

7 Q. (BY MR. BROWN) That would be utterly

8 ridiculoustoday, wouldn't it, sir?

9 MR. SCOTT: Object to form of the
10 question.
11 A. Itis-- with respect to the state

12 of theart today, that would not be acceptable.

13 Q. (BY MR.BROWN) All right. And even
14 back in the 1960s when companies, as you said,
15 should have known that benzene caused deadly
16  diseases, that information was availableto

17  them, that was utterly ridiculous back at that

18 timetoo, wasn'tit, sir?

19 MR. SCOTT: Object to form of the
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20  question.

21 A. 1 4till, asl sit heretoday, don't

22  Dbelieve, and | don't have any information to
23 conclude, that the conditions associated with
24 the-- certainly the described -- the conditions

25  described in Mr. Beverly or Mr. McCarty's
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testimony -- Mr. Beverly's as | remember -- that
provides me with a-- even aqualitative
indication that the levels of exposure that
Mr. McCarty was potentially exposed to, if you
assume all of the conditionsin Mr. Beverly's
affidavit, necessarily is associated with an
exposure that would be consistent with that
which has been previously demonstrated to result
In aquantitative increase in the risk of AML.
That's one of the reasons why | think it's
important, when possible, to rely on a
guantitative exposure estimate.

Q. (BY MR. BROWN) | think I'm supposed
to object to nonresponsive here. My question
was, It would have been utterly ridiculousin
the 1960s for a company to allow its employees
to drum pure benzene into 55-gallon drums for
four to five hours at atime without

respirators, PPE, or any warning of benzene
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20 hazards whatsoever due to the fact that in the
21 '60sit waswidely known that benzene could

22  cause deadly illnesses, correct?

23 MR. SCOTT: Object to form of the
24 question.
25 A. Based on my knowledge, that's not
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1 thecase. That isnot necessarily consistent

2 with state of the art during the '60s.

3 Q. (BY MR. BROWN) Assume with me that
4  that iswhat was happening. | know you don't

5 necessarily believe Mr. McCarty and his

6 co-worker, Mr. Beverly, but assume with me that
7  thejury does. Would you at least be able to

8 tell thejury that would have been asilly,

9 utterly ridiculous practice for acompany to

10 alowsemployeesto drum benzene, pure benzene
11 into 55-gallon grams without any protection

12 whatsoever and without any warning that benzene
13 could hurt?

14 MR. SCOTT: Object to the form of

15 thequestion. It'srepetitive and harassing.

16 A. | don't believe that the

17  state of the art at the time that that procedure

18  or those practices would be inconsistent with

19 state of knowledge at that particular time.
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20 Q. (BY MR. BROWN) And what basis do you
21 haveto say that the state of the art was such

22 that at that time that would have been an

23  acceptable practice?

24 MR. SCOTT: Object to the form of

25 thequestion.
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1 A. Thegeneral scientific and medical

2 communities did not reach the conclusion that

3 quantitative -- quantitative exposure, repeated

4  exposure to benzene was associated with the

5 development of AML until the mid to late 1970s.
6  During the 1960s, the medical and scientific

7 communities were first becoming aware that

8  exposuresto benzene at or below 100 -- 50 to

9 100 parts per million could be associated with
10 thedevelopment of toxicity.

11 Thisisan evolving field, and the

12 level of scientific knowledge and understanding
13  hasdeveloped markedly over the last 80 years,
14  and at that particular point in time, although |
15 don't think that those practices would be

16 considered appropriate today, | think that that
17 isconsistent with my understanding of

18 state-of-the-art during the '60s.

19 Q. (BY MR. BROWN) Let me object to
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20  responsiveness. Sir, did you read any of the

21  depositions from Shell that -- from their

22  representatives that said had they known Van

23  Waters & Rogers was doing this back in the '60s,
24 they wouldn't even have sold the benzene to them

25 aall?
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1 MR. SCOTT: Object to the form of
2 thequestion.
3 A. | don't recall.
4 Q. (BY MR. BROWN) Did you read the

5 testimony of the Shell representative that said,

6 If they would have told us that, we wouldn't

7 havesolditto them at all, and we asked them

8 what they were using it for and if -- the only

9 way they could have gotten it and used it like

10 they did in drumming it from trucks would have
11  beentolietousto getit?

12 MR. SCOTT: Object to the form of

13  thequestion.

14 A. Sir, | don't understand the
15 question.
16 Q. (BY MR. BROWN) Yes, let mereask it.

17  Didyou read any of the testimony from the Shell
18 representative in this case who said when they

19  sold benzene to companies like Van Waters &
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20 Rogers, they would ask what the company was
21  goingto do withit, and the only way that Van
22  Waters & Rogers could have gotten the benzene
23  from Shell and put it into drums out of atruck
24 would have been to lieto Shell so that Shell

25 would sl it to them?
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1 MR. SCOTT: Object to form of the
2  question.
3 A. | don't recall that.
4 Q. (BY MR. BROWN) Asyou sit here, can

5 youtel uswhat the exposure would have been

6 for Mr. McCarty as hefilled up 55-gallon drums
7  of benzene with both bungs out of the barrel for
8 four to five hoursin hot summer months out

9 thereon the docks of the Van Waters & Rogers

10 facility in Beaumont, Texas?

11 MR. SCOTT: Object to form of the
12 question.
13 A. | base my opinions and my

14  understanding of Mr. McCarty's exposure on the
15 quantitative assessment that I've received that

16  we'vediscussed today, and | have no opinion as
17 towhat his exposure specifically would have

18  been under the conditions you described.

19 Q. (BY MR. BROWN) You arenot ableto
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20  tell usanumber, correct?

21 A. No.

22 Q. Sir, do you know of any reliable

23  peer-reviewed information that says intermittent
24  exposuresto even low levels of benzene can be

25 moretoxic to the blood-forming elements than

file:///C/Users/Madek 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (440 of 676) [7/1/2010 11:25:37 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

221

1 continuous exposures to even higher levels?

2 A. | have hypothesized in the past that

3 intermittent exposureis probably from a

4  pathogenic standpoint the most significant

5  exposure with respect to the pathogenesis of

6  specific toxicity of the bone marrow, but

7 intermittent exposure in that context isin fact

8 theexposurethat | believeis associated with

9 thetypical workplace environment that is

10 included and subsumed in the quantitative

11  exposure analysis.

12 So | think the typical industrial

13  exposure environment is that of a succession of
14  intermittent exposures far more frequently than
15 some constant average, theoretical, low-level or
16  high-level exposure. Thelevel of exposurein
17  most workplace situations, whether it's high or
18 low, tendsto be sporadic and intermittent.

19 Q. All right. With -- you have stated
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20  to others before that you think that

21  intermittent exposures could be more damaging to
22 the bone marrow, correct?

23 A. Mechanistically, yes, but

24  epidemiology -- quantitative epidemiology

25 studiesdon't support that as a metric as being
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1  more sensitive than cumulative exposure.

2 Q. Soareyou saying you are wrong

3  about intermittent exposures being more

4  dangerous than continuous exposures?

5 A. No, | think we are looking at two

6 different things. I'mlooking at the potential

7 molecular mechanisms of bone marrow toxicity and
8 what'sthe nature of the exposure environment.
9 And the epidemiology studies are looking at the
10 sumtotal human experience of exposure. And
11 based upon the technologies and the

12  methodologies that are used in assessing

13  exposure, intermittent exposure metrics have
14  proved to be less sensitive than cumulative

15 exposure methods.

16 Q. You are aware that the concept that

17  thebody with only --

18 (The reporter interrupted.)

19 MR. BROWN: Takeabreak if you need
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20 to.
21 THE VIDEOGRAPHER: Timeis

22  approximately 4:26 p.m., and we are now off the

23  record.
24 (A break was taken.)
25 THE VIDEOGRAPHER: Thetimeis
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1 approximately 4:30 p.m. and we are back on the
2  record.

3 Q. (BY MR. BROWN) Sir, we weretalking
4  about the -- your opinions as to relative danger

5 of intermittent exposures to levels of benzene

6  being more toxic to the bone marrow than higher
7  levelsof continuous exposure. Do you recall

8  our questioning about that?

9 A. Yes.

10 Q. In 1983 do you recadl verifying to

11 Dr. Peter Infante that idea that you had and

12  aso placing that information into the OSHA

13  benzene document?

14 A. No, | did not. | didn't do that. |

15 gavea--andl did not talk to Dr. Infante

16 personaly. | gave apresentation at a meeting
17  in Washington, D.C., based on my experimental
18 datain animals suggesting that intermittent

19  exposure might produce greater toxicity than
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20  continuous in the context of benzene metabolites
21  introduced directly into the bone marrow inin
22  vitro and vivos situations. That information

23  wasnot provided by meto OSHA. | would not
24  have thought that it would have been significant

25 totheissuesthat OSHA was reviewing with
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respect to benzene emissions from the lake and
hydride plants at that time.
Q. Soyou would deny that you made
those statements, that those statements were
transcribed, and it was the New Y ork benzene
meeting that I'm referring to, and that those --
that presentation that you gave at the meeting
was transcribed and the transcription of that
meeting was put into the OSHA benzene document?
A. I'mnot sure what you just said. |
don't know what the question is.
Q. Widll, we were talking about your
Idea about the intermittent exposures being more
toxic to the bone marrow than continuous
exposures to benzene even at higher levels, and
that concept being put into a transcribed
document and placed into the OSHA benzene
document. You are saying that did not happen,

correct?
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20 MR. SCOTT: Object to form of the
21  question.
22 A. No, I'm not saying that. What is

23  thequestion you are asking me?
24 Q. (BY MR. BROWN) That isthe question

25 I'masking.
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MR. SCOTT: Object to form.

A. I'msorry. | did not detect a
guestion.

Q. (BY MR. BROWN) All right. You are
saying that you never told Peter Infante that
there was -- you had the opinions that
intermittent exposure to levels of benzene are
more toxic to the bone marrow than continuous
exposures at even higher levels?

A. No, I'm not saying that. That's not
what | was saying.

Q. You arenot saying that?

A. No, I'm not saying that.

Q. Soyouwouldn't deny Peter Infante
If he said you told him that, correct?

A. |didnot tell him individually
specifically that. | presented that at a
meeting once that Dr. Infante attended. |

presented research data from experimental
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20 animals. That does not specifically reach the
21  same conclusion that you did but | think

22  supports another -- something else that |'ve

23  dready responded to you in one of my answers.
24  What I'm saying is| did not specifically talk

25 to Dr. Infante by himself concerning
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1 intermittent exposures, and | did not submit

2 that presentation of mineto OSHA.

3 Q. During the years of 1977 through

4 1988, you worked for the Chemical Industry

5 Ingtitute of Technology; isthat correct?

6 A. Chemical Institute of Toxicology.

7 Q. Okay. I'msorry. During the years

8 of 1977 through 1988, you worked for the

9 chemical ingtitute -- Chemical Industry

10 Institute of Toxicology; isthat correct?

11 A. That's correct.

12 Q. Who funded the work being done by
13  the Chemical Institute -- Industry Institute of
14  Toxicology?

15 A. CIIT received funding primarily from
16 chemica companies.

17 Q. What were some of those companies?
18 A. Chevron, Texaco, Shell, Mobil,

19 Exxon, to name afew.
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20 Q. DuPont?

21 A. | believe 0, yes.
22 Q. Dow?

23 A. Yes.

24 Q. W.R. Grace?
25 A. Yes.
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1 Q. Conoco?
2 A. | think so, but I can't recall
3  specificaly.
4 Q. Phillips?
5 A. Agan, | think so, but | can't
6 recall.
7 Q. Do you recal testifying that those

8 two entitiesdid fund the CIIT before?

9 A. Waéll, | don't recall specifically

10  they did, but | don't find it at all

11  inconsistent. | just don't remember that far

12 back.

13 Q. Wouldn't deny they were contributors

14  or sponsors, correct?

15 A. No.

16 Q. Monsanto?

17 A. Yes.

18 Q. Any others?

19 A. Asl sithere | don't recal. It's
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20 beenalongtime.

21 Q. Whileyou were there, what was your
22  job?
23 A. | wasapathologist, scientist, and

24  senior scientist.

25 Q. Didany of your job duties include
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1 peerreview?

2 A. Peerreview -- I've beeninvolvedin
3 peerreview for my entire career. So whilel
4 wasat CIIT | wasinvolved in peer review.
5 Q. Didyou know a health scientist or

6 health professional by the name of Kligerman?

7 A. Yes.

8 Q. How did you know him?

9 A. Hewas another scientist at CIIT.
10 Q. What was his name, first name?
11 A. Andrew.

12 Q. Wereyou working at CIIT when

13  Kligerman had trouble getting his findings

14  published that benzene was causing chromosomal
15 abnormalities at concentrations aslow as 1 part
16  per million?

17 A. | worked at CIIT during -- certainly

18  during the period when Dr. Kligerman was doing

19 studies on chromosomal aberrations on benzene.
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20 | don't recall specifically what you are

21  describing.

22 Q. Wadll, do you recall him having

23  trouble getting his chromosomal findings on --
24  chromosomal abnormalities associated with

25  benzene exposures, getting that work published?
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1 A. | don't recall what specific

2  difficulties he had with respect to peer review

3  of hispublications.

4 Q. Doyou recadl that he had opined and

5 found through his work that benzene was causing
6 chromosomal abnormalitiesin concentrations as
7 low as1 part per million?

8 A. | recal that he had data that he

9  produced that suggested or that he thought

10 represented demonstration of an association, and
11 | don't even remember the end point, between
12 exposuresto benzene at low concentrations and
13  chromosome aberrations. Not aberrations. Other
14  endpoints. | don't remember specifically the

15 concentration or the end points. | remember

16 therewas controversy over the quantitative

17  nature of the results.

18 Q. Didyou peer review that work by

19 Dr. Kligerman?
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20 A. | think every scientist probably did

21 a ClIT. That would have been common and

22  typical.

23 Q. Didyou agree with hiswork or his
24 findings?

25 A. | don't recall the specific issues.
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1 | remember -- | remember that | often had and
2  offered opinionsthat criticized or critiqued

3  studies of my colleagues, and my studies were
4  aso criticized and critiqued by my colleagues.
5 Q. Do you know who, if anybody, was

6  behind any effort to discourage or prevent the

7  publication of Dr. Kligerman's work concerning
8 chromosomal abnormalities?

9 MR. SCOTT: Object to the form of

10 thequestion.

11 A. | don't know what you are talking

12 about. | don't know what you are referring to.
13 Q. (BY MR.BROWN) Wéll, did he get his
14 work published?

15 A. | believethat -- | believe

16 Kligerman's studies were published. | don't

17  recall specifically where or specifically when,
18  butit's my recollection that his studies were

19 published. | can't tell you specifically one
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20 way or way or the other, but it's certainly

21  my -- it'smy recollection that they were.

22 Q. A finding that benzene was causing

23  chromosomal abnormalitiesin concentrations as
24 low as 1 part per million would have been a

25 finding that none of the companies who were
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1 funding the Chemical Institute -- Industry

2 Institute of Toxicology would have wanted,

3 correct?

4 MR. SCOTT: Object to form of the
5 question.

6 A. |thinkif infact Dr. Kligerman's

7 studies provided quantitative, definitive

8 evidence of that, it would have been important.

9 | vaguely recal that there were some issues

10 related to the nature of the studies, not the

11 findingsthemselves. But | don't remember the

12  details.

13 Q. (BY MR. BROWN) Wéll, my question was
14  that people who were funding your company where
15 Dr. Kligerman was working and you were working
16  would not have really liked to have seen a

17  finding that benzene could cause chromosomal

18 damagein concentrations aslow as 1 part per

19  million back at that time, would they?

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (461 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 MR. SCOTT: Object to the form of
21  thequestion.

22 A. | can't speak to theindividua

23  companies or representatives, but whether in
24 fact -- whether or not an individual company

25 would have liked those results or not, if in
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1 fact ClIT scientists did studies that produced

2 reliable peer-reviewed data that that wasin

3 fact the case, it would have been published by
4  theingtitute. We-- certainly inmy casel --

5 itwas-- actualy, al of us, it was made

6 demonstrably clear to us many times that our

7 work and our results were independent of the

8  sponsoring companies and our publications were
9 independent of the sponsoring companies.

10 Q. (BY MR. BROWN) So for thelife of
11 you, you couldn't tell the jury whether or not
12 you think those companies would have liked to

13  haveseen afinding like that?

14 MR. SCOTT: Object to form of the
15 question.
16 A. I'msaying it wouldn't have made any

17  difference with respect to the publication of
18 hisdata

19 Q. (BY MR. BROWN) But my question was,
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20  would the companies who were funding you have
21  liked to have seen that result, and you are

22  telling me you don't know, correct?

23 MR. SCOTT: Object to the form of

24 thequestion. It's harassing.

25 A. Asanexpert | can't sit heretoday
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1 andtell you what a company thinks or what the
2  companies would have thought.

3 Q. (BY MR. BROWN) Do you remember
4  telling Dr. Peter Infante about the Kligerman

5 findingsthat we've been discussing?

6 A. No.

7 Q. Areyou familiar with the Lan study?
8 A. Yes.

9 Q. The study showing blood

10  abnormalities from benzene exposures down to
11 .2 partsper million?

12 A. | wouldn't necessarily characterize

13  those as abnormalities. The Lan study provides
14  across-sectiona analysis of isolated blood

15 parameters, none of which are clinically

16 significant.

17 Q. What are your disputes or concern

18  withthe Lan study?

19 A. Theindependent measurements that
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20 they make, there's -- the individual differences
21  that they report are less than the typical

22  diurnd variationin anindividua. They

23  aren't -- the differences aren't associated with
24 any clinically recognized hematologic

25 abnormality.
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1 Q. Sir, you said you were asked in this

2 casetoform opinions asto the cause of

3 Mr. McCarty's myelodysplastic syndrome and acute
4  myelogenous leukemia. Have you done that?

) A. Yes.

6 Q. What isyour opinion asto what

7  caused Mr. McCarty's myelodysplastic syndrome
8 and acute myelogenous leukemia?

9 A. It'smy opinion that the evidence
10  with respect to exposure and the development of
11  hisdisease, that there is no basis for me to
12 conclude to areasonable scientific medical
13  probability that in fact his disease was
14  associated with exposure to benzene.
15 Q. That's based on the evidence that
16 you've seen and how you have interpret it,
17  correct?
18 A. That's correct.

19 Q. Do you have any other opinions about
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20 the causation issue with regard to Mr. McCarty's
21  disease and what it would have been related to?
22 A. No, other than the fact that at

23  Mr. McCarty's age, the prevalence of

24  myelodysplastic syndromeisrelatively high, but

25 | have no basis or opinions with respect to
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1 alternative causes.

2 Q. All right. Let me ask you this

3 question: Areyou saying Mr. McCarty's age of
4  70yearsoldiswhat caused him to have

5 myeodysplastic syndrome and acute myel ogenous
6 leukemia?

7 A. I'msaying that myelodysplastic

8 syndromein particular isfar more prevalent in
9 peoplein thefifth, sixth, and seventh decades
10 of lifethanitisearlier inlife. So

11 individuasin that particular age group have a
12 higher overall incidence of myelodysplastic

13  syndrome.

14 Q. But at the sametime, Mr. McCarty's
15 agedidn't cause his disease, correct?

16 MR. SCOTT: Object to the form of

17  thequestion.

18 A. | didn't say that.

19 Q. (BY MR.BROWN) Hewas-- it's your
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20 understanding from the literature you've

21 reviewed that he was at greater risk for

22  developing myelodysplastic syndrome or acute
23  myelogenous leukemia because of his age,

24 correct?

25 A. Yes, defining risk as an
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1 epidemiologic -- as an epidemiologic concept,

2 yes

3 Q. And that's because the damage that

4  occurs from the toxic exposures that cause

5 myeodysplastic syndrome and acute myel ogenous
6 leukemiatake awhileto take place, correct?

7 A. Not necessarily. | don't think you

8 can-- | don't think that that's a cause and

9 effect relationship that's been established in

10 thescientific or medical literature, and |

11 don't think that you can necessarily assume that
12 that isthe mechanism associated with the

13  development of MDS in the mgority of

14  individuals.

15 Q. Widll, because of latency issues,

16 personswill tend to be older in the devel opment
17  of their disease than diseases that don't have

18 latency issues, correct?

19 A. Latency requires or assumes that
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20 thereisapoint in time an etiologic agent that
21 isassociated that can be defined, it's

22  associated with the development of the disease.
23  Theincreased incidence of MDS in aging

24 individuals does not inform with respect to

25 latency at al. It doesn't tell us anything
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about latency.

Q. Widll, you would agree that latency
would have an effect on somebody's age at the
time of diagnosis, correct?

MR. SCOTT: Object to form of the
guestion.

A. No.

Q. (BY MR. BROWN) Well, if the guy --
well --

A. Latency -- I'm sorry.

Q. Ifaguy -- what is-- let me just
ask you, what is your opinion as to the latency
period for -- from first exposure to benzene to
clinical diagnosis of benzene-related leukemia?

A. Quantitative epidemiology studies
indicate avery clear period of latency with a
median of around 9 1/2 to 10 1/2 years, and some
follow-up studies of epidemiologic studies

suggest it may be as high as 15 to 20 years. So
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20 | would say therangeis basically probably from
21 ontheorder of five years as areasonable

22  probability early and 20 years as an outside

23  probability, based on the epidemiol ogical

24 evidence.

25 Q. Isthat median?
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1 A. No, those are ranges.
2 Q. All right. Wéll, you are aware of

3 thestudiesinthe literature that show ranges

4  of latency for leukemia after exposure to a

5 toxic substance like benzene being -- ranging in
6 period of time from oneto 40 years, correct?

7 A. Certainly not for acute

8 myelogenous -- no, not for acute myel ogenous
9 leukemia, no. Sorry.

10 Q. You've never seen the Shell study

11 that found alatency period of 47 yearsfor an
12 acute myelogenous leukemia?

13 A. | don't think that an individual

14  case-- first of dl, I'm not aware specifically
15 what you arereferring -- | don't know what you
16 arereferring to asthe Shell study, but

17  independent of that, a specific case --

18 Q. The Shell look-back study.

19 A. | have not -- that doesn't mean
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20 anything to me.

21 Q. Thestudy of itsrefinery and

22  chemical plant down in Deer Park, Texas.
23 A. | can't-- | don't recall aspecific
24 individual, but you have to remember that

25 quantitative epidemiology definesindividuals
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1 that either comprise a cohort or adefined set

2  of study subjects, and that in any study you are
3 going to have individuals who present with

4  disease that some of which arelikely to be

5 associated with the exposure and some of which
6 aregoing to happen independent of exposure. If
7  you assume -- so in the design of a study,

8 that'saways going to be the case. Some

9 individualsin the study are likely to have an
10 etiology that's associated with -- have a
11  defined etiology, and others are going to
12 develop the disease independent of that
13  etiology.
14 In the assessment of latency, no one
15 individua constitutes proof of a period of
16 latency. You haveto look at the entire cohort
17  or the entire set in order to ascertain whether
18 or not there's a reasonable probability of

19 developing the disease in agiven period of time
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20  based on the entire study. Cohort, not
21  individuals.

22 Q. Latency isdescribed in terms of
23  averages, correct, or means?

24 A. Or ranges, based on scientific

25  probability.
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1 Q. Allright. Andisit your testimony

2 that aperson who has exposure to benzene, first
3 exposure to benzene, and presents with a

4  clinical diagnosis of leukemia 21 years later,

5 that thereisno possibility that that diagnosis

6 of leukemiais related to exposures to benzene?
7 A. | wouldn't say that. What I'm

8 sayingisthe probability that alatency

9 exceeding 20 yearsis likely to be associated in
10 termsof probability with benzene exposure, that
11 that -- that basically it'sunlikely. It'sless

12  likely that an individual with alatency of 20

13  yearsor greater, that that individual's disease
14  isassociated with benzene exposure. | don't

15 think the literature supportsit.

16 Q. What you are saying is based upon

17  themedian latenciesthat arein the

18 quantitative epidemiology studies that you have

19 reviewed, correct?
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20 A. It'sbased on the range of latencies
21  reported and documented in the quantitative
22  epidemiologic literature.

23 Q. You agreethat qualified, competent
24 scientists have different opinions than you on

25 theaverage and mean latencies of development of
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1 leukemiafrom exposure to benzene, correct?
2 A. | havenoideain general what you
3 aereferring to. If you've got a specific

4  document, | would be happy to look at it.

5 Q. Widl, let's mark this as the next
6 exhibit.

7 (Irons Deposition Exhibit 7 was
8 marked.)

9 Q. Doyou know Dr. Peter Infante?
10 A. I'mfamiliar with him, yes.

11 Q. Doyou consider himto be a

12 competent epidemiologist?

13 A. | think that he's -- Dr. Infante

14  performed an epidemiology study that --

15 approximately 30 years ago that represents one
16  of the milestonesin the quantitative

17  epidemiologic assessment of benzene

18 chemogenesis. Sincethen I'm not aware that he

19 hasdoneany primary research in the field.
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20 Q. Do you know of his reputation of

21  being a competent epidemiologist or do you say
22  he'snot?

23 A. | can't speak to his competency as

24 an epidemiologist.

25 Q. Haveyou ever seen astudy called
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1 Benzeneand Leukemia-- or apublication called

2 "Benzeneand Leukemia: Cell Types, Latency, and
3 Amount of Exposure Associated With Leukemia'?
4  Haveyou ever seen the study before or the

5 publication?

6 A. This-- | wouldn't refer to thisas

7 astudy. Thisisa--thisisbasicaly a

8 review and an editorial. It'sareview article

9 inwhich Dr. Infante states his opinions and his

10 review of the literature concerning benzene and
11  leukemia

12 Q. All right. He statestherein that

13  first highlighted paragraph -- would you read

14  that for me, please?

15 A. Which?
16 Q. Thefirst highlighted paragraph.
17 A. "Thelatency period for benzene

18 leukemiacan range from less than one year to

19 morethan 40 years after initial exposure with
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20 the median latency for various studies ranging

21 from9to 35 years."

22 Q. Do you agree with that statement or
23  not?

24 A. No, | disagree with it.

25 Q. All right. So you recognize that
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good scientists can agree to disagree, correct?
MR. SCOTT: Object to the form of
the question.
A. | disagree with Dr. Infante's
opinion as stated here.
Q. (BY MR. BROWN) What heis saying is
he has |looked at the literature and thisis what
he seesin the literature, and you are
disagreeing with his statement there?
A. That's correct.
Q. Canyou read the second highlighted
portion, please.
A. "Quantitative risk assessment based
on data from three major benzene cohort studies
where relatively good information on dose was
provided to estimate cohort exposures indicated
arisk of ten excess leukemia deaths per
thousand workers exposed over an occupational

lifetime, 45 years, to an average concentration
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20  of one ppm benzene."

21 Q. Do you agree or disagree with that
22  statement?

23 A. Wedll, as| testified to earlier

24  today, | believe that the minimum -- that

25 guantitative epidemiology providesin the -- for
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1 aminimum of a cumulative exposure estimate of
2 45 ppm-years associated with significant excess
3 of AML. Thatisexactly what Dr. Infanteis

4  saying.

5 Q. So, | mean, you are saying

6 Dr. Infante's opinion isyou have to have 45

7  ppm-yearsto get leukemig; isthat right?

8 A. I'msaying that Dr. Infante says

9 herethat thereisarisk of 10 excessleukemia
10  deaths per thousand workers exposed over an
11 occupational lifetime of 45 years to an average
12 concentration of 1 ppm benzene. Hiscumulative
13  quantitative metric hereis 45 ppm-years.

14 | don't agree that there is any

15 evidence exposure to 1 part per million benzene
16 at any length of timeis associated with

17  causation of AML. But thereisevidenceinthe
18 epidemiologic literature in at least one study

19 that suggests that 45 ppm-years would be the
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20 lowest cumulative exposure that's associated

21  with significant excess.

22 Q. Widll, you know OSHA disagrees with
23  you on that; you know that OSHA's mathematical
24  modeling of excessleukemias are existing even

25  at below concentrations of 1 part per million,
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1 correct?

2 A. | can't speak to what OSHA or what

3 anorganization like OSHA has for an opinion. |
4  am talking about the quantitative epidemiologic

5 literature.

6 Q. All right. It saysright here, page

7 117, referring to Table 3, that 34 percent of

8 those who died from leukemia were exposed to

9 averagelevels of benzene ranging between .5 and
10 5 partsper millionin this particular study.

11 Do you seethat?

12 MR. SCOTT: Object to form of the

13  question.

14 A. That'swhat -- that's what this

15 says

16 Q. (BY MR.BROWN) All right. Do you

17  agree or disagree with that statement?
18 A. | havenoideawhat heisreferring

19 to. | don't know what he means by average.

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (489 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 Averageisnot avery useful concept in terms of
21  quantitative exposure. Anindividual that's

22  exposed to an average of 5 parts per million

23  benzene could be exposed to 250 ppm benzene
24 sometimes and virtually infinitesimal amounts at

25 other times. Average means nothing.
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1 Q. What aretherisk factors of

2  myelodysplastic syndrome and AML?

3 A. Epidemiology -- in terms of the

4  epidemiology, age. For certain types of MDS,
5 previous exposure to akylating chemotherapeutic
6 agents. | believe that prolonged chronic

7  exposureto benzene is associated with the

8 development of myelodysplastic syndrome. In
9 fact | published to that effect. There are

10 studiesthat speculate that there may be

11  infectiousor vira etiologies.

12 | think there's some anecdotal

13  evidencethat in fact previous infection with
14  certain parasitic agents may be associated with
15 it but | don't think thereis quantitative

16 evidencein the literature to support that as of
17 yet. Asl sit here, | think those are the major
18 factors.

19 Q. What about radiation?
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20 A. Yes, radiation can cause

21  myelodysplastic syndrome. | don't think it'sa
22  frequent cause of the disease. But it can, yes.
23 Q. Withregard to the risk factors that
24 you'vejust told me about, have you ruled out

25 radiation as acause of Mr. McCarty's
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1  myelodysplastic syndrome and AML?

2 A. | have no -- | have no information

3  that would allow me to conclude that radiation
4 played arole. | have no information to exclude
5 radiation.

6 Q. You have no information whatsoever

7  that Mr. McCarty had any exposure to radiation,

8 correct?
9 A. That's correct.
10 Q. Youdon't have any opinion that

11 Mr. McCarty's exposure to radiation, if any, was
12 acause or contributing factor of hisAML,

13  correct?

14 A. That's correct.

15 Q. Do you have any evidence that he was
16 exposed to any chemotherapeutic drugs or

17  akylating agents prior to developing

18 myelodysplastic syndrome or AML?

19 A. No.
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20 Q. Soyou don't have an opinion that

21  any akylating agent or chemotherapeutic drug is
22  acause of hismyelodysplastic syndrome or AML,
23  correct?

24 A. Not to my knowledge.

25 Q. Withregard to infectious
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1 etiologies, it's my understanding from what

2 you'vejust told me, you don't think that the

3 scienceissufficiently adequate to say that any

4  of those are a particular cause of

5 myeodysplastic syndrome or AML, correct?

6 A. Atthistime, yes.

7 Q. Do you have any information that

8  Mr. McCarty had any type of infection or any

9 other condition that you believe could have

10  caused his myelodysplastic syndrome or AML?
11 A. Sinceinfact | don't think the

12  scientific literature supportsthat asa

13  conclusion for causation, | have -- | don't

14  believethat thereis any evidence that

15 Mr. McCarty's MDS is associated with infection.
16 Q. Other than his age, do you think --

17  doyou have an opinion that any other risk

18 factor or potential risk factor played arolein

19 hisdevelopment of his myelodysplastic syndrome

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (495 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 or AML?
21 A. I'm not aware of it.
22 Q. Andyou -- that iswhat you've been

23  askedtotry tofind out, correct?
24 A. I'vebeen asked to render an opinion

25 gpecifically related to benzene, not to
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1 determine apriori what the cause of his disease
2 s

3 Q. Widll, did you consider any potential

4  risk factors he had, in your opinion?

5 A. Yes, | considered his age, and in my

6 review of hisrecords, | didn't find anything

7  that would suggest that -- I've already

8 testified to the fact that anything to suggest

9 that radiation played arole in the development
10 of hisdisease.

11 Q. Hesmoked cigars but in the distant

12 past. Do you have any opinion that cigarette --
13  cigar smoke played any role in the devel opment
14  of hiscondition?

15 A. No, | don't. Thereisevidencein

16 the medical literature to suggest an increased
17  risk of AML associated with cigarette smoking.
18 Thereisno evidence that I'm aware of that says

19 that thereis an association specifically with
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20 MDS or specifically with cigar smoking.

21 Q. Let me object to responsiveness

22  then. Do you have an opinion in this case that
23  Mr. McCarty's cigar smoke in the distant past
24  played any role or contributing factor in the

25 development of his myelodysplastic syndrome or
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1 AML?

2 A. I'll say it onceagain. | do not

3  Dbelievethe scientific or medical literature

4  provides specific evidence to suggest or to

5  support aconclusion that cigar smoking is

6  associated with the development of MDS or AML.
7 Q. Incigarette smoke -- the studies

8 that you just referred to as being suggestive of

9 acontributing factor of AML, what istherein

10 cigarette smoke that you believe allows one to
11  say that cigarette smoke causes acute

12 myelogenous leukemia?

13 A. There have been many hypotheses. It
14 has been hypothesized that benzeneisa

15 causative agent. However, there are many other
16 agentsin cigarette smoke that are potentially

17  associated with bone marrow toxicity. Asa

18 matter of fact, there are many compoundsin

19 cigarette smoke at much higher concentrations
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20  than benzene that are actually metabolites of

21  benzenein individuals following benzene

22  exposure. So | don'tthink it'sat all clear

23  what the causative agent isin cigarette smoke.
24  There are severa substancesin cigarette smoke

25 that are potentially toxic to bone marrow.
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1 Q. Do you have any ideawhat kind of

2  concentrations of benzene one would inhale from
3 cigarette smoke?

4 A. It'sredly -- there have been

5  speculations and estimates of that. | don't

6 think they are credible or cogent because |

7 don't think that the actual concentration in

8 cigarette smokeisapotential factor in the

9 development of the disease. It'sthe overal

10  dose and the concentration of delivery which is
11 different than other potential sources of

12  exposure. Sol amnot -- | really can't provide
13 you with an expert opinion on what the

14  concentration would be delivered to the lung.
15 Q. Do you think benzene in cigarette

16  smoke causes or contribute to AML?

17 A. | don't think that is the factor

18 that -- my personal opinion -- and thereis no

19 quantitative evidence supporting the specific
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20  agentsor agent -- agent or agents in cigarette
21  smoke that are associated with pathogenesis of
22 AML. Sothisisbasically my opinion asa
23  scientist, but not -- | can't render an informed
24 opinion asto what the -- there's no

25 epidemiology that will allow meto reach a
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1 conclusion of what isthe causal agent.

2 What I'm saying isthere are several

3  agentsin cigarette smoke that could potentially

4  alter regulation of bone marrow hematopoiesis or
5 that might be potentially toxic, and we simply

6 don't have abasisfor understanding the

7  pathogenesis of that mechanism.

8 Q. Allright. Sir, haveyou relied

9 upon any study, publication, information or

10  whatsoever from Mr. Paustenbach -- or

11 Dr. Paustenbach in forming your opinionsin this
12 case?

13 A. Specifically no. Dr. Paustenbach

14  has published quantitative estimates of benzene
15 exposure and risk associated with AML. |

16 Dbelieve they are consistent with the studies

17  that I've provided here today, but specifically

18 1 did not rely on any of his publications, but |

19  think that | could just as easily have produced
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20 arisk analysisthat has been published by

21  Dr. Paustenbach that would be consistent with my
22  opinion.

23 Q. Let meobject, responsiveness. My

24  questionis, for the purpose of our record, it's

25 my understanding you have not relied upon any
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1 information, study, or publication from

2  Dr. Paustenbach in any way in forming your

3 opinion, even though you would assume some might
4 be consistent with some of these other studies,

5 am| correct about that?

6 A. No, sir. That's not my testimony

7 andthat's not what I'm saying. Asl said

8 earlier, I'verelied on the world literature in

9 genera and severa articles specifically in

10 rendering my opinion. | brought some that are
11 representative of what | consider to be the

12  state of the art in quantitative epidemiology

13  associated with benzene and the development of
14  AML.

15 | did not bring everything that I've

16  relied upon or that | would consider the basis

17  for my opinion, and that includes certainly at

18 least one publication by Dr. Paustenbach which |

19 didn't provide here today.

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (505 of 676) [7/1/2010 11:25:37 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 Q. Soyou've got one publication from
21  Dr. Paustenbach that you have relied uponin
22  performing your -- in making your opinionsin
23  thiscase?

24 A. Youknow, | just said I'verelied on

25 theworld literature, which includes
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publications by Dr. Paustenbach. As| sit here,
| can recall one particular assessment that is
consistent with my opinion and with the papers
that | provided heretoday. | did not produce
it, but in genera I'm relying on the literature
that's out there, not just specifically and
exclusively those that | provided.
Q. Wadll, | mean, help me out here, sir.
Areyou relying upon Mr. Paustenbach -- or
Dr. Paustenbach at all in forming your opinions
in this case?
MR. SCOTT: Object to --
Q. (BY MR. BROWN) Andif you are, show
me the study that you are relying upon.
MR. SCOTT: Object to form.
A. I'mrelying on the world literature
related to the epidemiology of benzene, which
includes publications by Dr. Paustenbach.

Q. (BY MR.BROWN) All right. What |
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20  would ask you to do, sir, you say you've got

21  other publications and studies and information,

22  theworld literature that you are relying upon.

23 I'masking you -- | know you have produced some
24 of it -- to produce to Mr. Scott for me as part

25  of this expert deposition al of the literature
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1 you arerelying upon, whatever it is, whatever
2 istheworld literature that you are going to be
3 sayingthat thisisastudy that I've relied

4  upon, so I'll know what it istoday or sometime
5 beforetrial of thiscase. Don't you think

6 that'sfair that | know what you relied upon?

7 MR. SCOTT: Object to the form of

8 thequestion. World literature would fill up

9 rooms, not boxes, and doesn't make sense.

10 MR. BROWN: Bob, | mean, here'sthe
11  ded. | get tofind out what he has relied upon
12 informing his opinion.

13 MR. SCOTT: | don't disagree, but

14  areyou asking him to give you the world

15 literature?

16 MR. BROWN: I'm asking him to give
17 mewhat he hasrelied upon in forming his

18 opinion, whatever that is.

19 A. | produced publications that |
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20 provided today not in specific response to your
21  subpoenabut as general support and to

22 illustrate my opinionsinthiscase. | will --

23 | reservetheright as an expert to render an

24 opinion on whatever particular literature or

25 evidencethat's out there in the world
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1 literature that you present to me or ask meto

2  review or that anyone else asksmeto review. |
3 haven't provided the world literature today as

4  thebasisfor my opinion, but | do in fact have
5 knowledge of and will respond to individual

6 questionsthat are related to my opinion that

7  aresupported by literature that | did not

8 providetoday.

9 THE VIDEOGRAPHER: Counsdl, | need
10 to change thetape.

11 MR. BROWN: All right.

12 THE VIDEOGRAPHER: Timeisnow

13  approximately 5:11 p.m. and we are now off the

14 record.
15 (Discussion off the record.)
16 THE VIDEOGRAPHER: Timeis

17  approximately 5:12 p.m. and we are back on the
18  record.

19 Q. (BY MR.BROWN) All right. Sir,
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20  which study from Dr. Dennis Paustenbach have you
21  relied upon in any amount or any way in

22  formulating your opinionsin this case?

23 A. Specifically | did not review

24 Dr. Paustenbach's studiesin arriving at my

25 opinioninthiscase. | canrecall studiesthat
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Dr. Paustenbach has performed that are -- that
inform with respect to the quantitative
epidemiologic assessment of the risk associated
with AML following exposure to benzene. | can
specifically refer to and provide those studies,
but | didn't provide them today.

Q. Andyou'vetold me at the beginning
you brought the studies you thought that you
needed and were necessary to express support for

the basis of your opinions?

A. That arerepresentative, yes.

Q. All right. What I'm asking you to
do here today is, would you please bring the
other studies that you think play arolein your
opinions, to provide those as part of your
deposition here today. We've requested in the
subpoena-- | know there's been objections to
them, but I'm asking you to provide any of the

studies that you are relying upon as an expert
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20  or any other information that you are relying
21  upon as an expert in this case to express your
22 opinions. Isthat fair?

23 MR. SCOTT: There haven't been any
24  objectionsto studies. Just so we are clear

25 there. | object to the form of the question to
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1 that extent.
2 Q. (BY MR. BROWN) Isthat fair that you

3 would provide me with those?

4 MR. SCOTT: Object to form of the
5 question.
6 A. With respect to my specific opinions

7 inthiscase and specific literature, | believe

8 that that's reasonable. | don't believe that

9 it'sreasonable for you to ask me to provide the
10  world literature on the pathogenesis and

11 development of MDS, AML, every study that has
12 ever been published on benzene or has anything
13  to do with potential development of disease

14  associated with benzene.

15 Q. (BY MR. BROWN) I'm not asking for
16 that. I'masking for the studies that you are

17  relying upon specifically to express your

18 opinionsin this case.

19 A. | think that, yes.
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20 Q. Do we have those in the notebook
21  that you provided?

22 A. 1 could provide some more. | did
23 not do so because | didn't believe that that's
24 what | was asked to do.

25 Q. How many more could you provide or
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1 would you provide as being something you

2  specificaly relied upon in preparation for your
3 opinion?

4 A. Agan, thisiswhat | specifically

5 relied upon. If you are asking meto provide

6 everythingin the literature that supports my

7  opinion, that's atotally separate matter.

8 Q. What you've got herein your

9 notebook marked as Exhibit 1 is the complete
10 list of documents that you have specifically
11 relied upon, correct?

12 A. In--in-- specificaly related to

13  thiscase, but not in terms of my overal

14 opinion with respect to the quantitative risk
15 associated with exposure to benzene and the
16  development of AML.

17 Q. Sowhen we get down to trial and

18 there's questions asked how do -- what do you

19  support your opinions with, Doctor, you are not
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20 going to betelling thejury at that time or

21  telling Mr. Scott at that time, well, | relied
22 upon Dr. Dennis Paustenbach's study and it's
23  very informative, anything like that?

24 A. Specifically -- specifically I'm

25 going to rely on the studies that |'ve provided
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1 here. If youor Mr. Scott or anyone else asks

2  memy opinion with respect to any other study, |
3  will provideit.

4 Q. All right. I'll passthe witness

5 andreservetherest of my time for after

6  Mr. Scott's examination.

7 EXAMINATION

8 BY MR. SCOTT:

9 Q. Dr. Irons, would you tell usa

10 little bit about where you grew up and your

11 educational background.

12 A. | grew up in the San Francisco Bay

13 Area | attended the University of Pacific and
14  the University of California, San Francisco, for
15 my undergraduate and early graduate training. |
16 attended the University of Rochester School of
17 Medicine and Dentistry for graduate and medical
18 training, and graduated withaPh.D. in

19 toxicology in 1974.
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20 Q. Didyou start out as a medical

21  student, then?

22 A. lwasin-- | wastaking classesin

23 both the school of medicine and the graduate

24 school when | was at the University of Rochester

25 and was undecided as to specifically what
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1 direction | would take until relatively latein

2  my education.

3 Q. When did that occur when you altered
4  or picked a course as between being a physician
5 andthe research course that you've chosen?

6 A. | received agrant from the National

7 Institute of Arthritis, Metabolism, and

8 Digestive Diseasesto study pathology asit

9 related to toxicology, and I combined that with
10 trainingin clinical pathology, anatomic and

11 surgica pathology for a period of approximately
12  three -- between three and four years after

13  finishing my Ph.D. requirements. At the end of
14  that period | decided not to continue medical

15  education but to go into full-time research at

16  that time.

17 Q. Many of us have seen television

18 programsinvolving pathologists and that sort of

19 thing. Didyou do that sort of pathology at any
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20  pointinyour educational career?

21 A. Yes. That was part and parcel of

22  what | did during that three- to four-year

23  period. | wasinvolved both in research and in
24 training in anatomic and clinical pathology.

25 Q. Andwhat sorts of things would that
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1 pathology -- that pathology experience include?

2 A. Participating in autopsies, clinica

3  pathology, clinical laboratory studies. |

4  focused on pathology in general but also

5 gspecific areas of pathology that were defined on

6 thebasisof my grant as toxicologic pathology.

7 My focus was on pathology related to toxic

8  exposure, immunopathology, and what is now

9 referred to as hematopathology, but at the time

10  hematopathology was not arecognized discipline.
11 Q. How have toxico -- toxicopathology

12 and hematopathology changed since the years you
13 first studied?

14 A. Theclassification of diseases has

15 turned over several times. The criteriafor the

16 diagnosis of diseases has basically gone from

17  observationa and in many casesclinical to

18 primarily a quantitative and laboratory-based

19  process, athough certainly morphologic analysis
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20 isdtill very important in the diagnosis,

21 differential diagnosis of hematopoietic

22  diseases.

23 Q. Weareall familiar with the Human
24  Genome Project and genes and chromosomesin

25 particular and what we read in the newspapers
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1 about thosetoday. How has that changed
2  toxicology and pathology, particularly

3 hematopathology?

4 MR. BROWN: Object to the form.
5 MR. SCOTT: What'sthe objection?
6 MR. BROWN: It'sleading.

7 MR. SCOTT: That's the objection?
8 Q. (BY MR. SCOTT) If that'sit, you

9  cananswer that question.

10 A. Clinical laboratory, molecular

11 laboratory studies now are the fundamental basis
12 for the differentia diagnosis of hematopoietic

13 and lymphoid diseases. Genetic abnormalities,
14 immunophenotypic abnormalities, including flow
15 cytometry, immunohistochemistry, molecular

16 studieslooking at specific gene involvement,

17  generearrangement, cytogenetics, aswell as

18 classic histochemistry and staining are now all

19 integrated into the criteriafor classification
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20  of hematopoietic and lymphoid diseases.

21 Q. How did you -- what interested you
22 inthefield of toxicology to begin with?

23 A. Understanding -- what | was most
24 interested in was understanding the basis for

25 the development of disease and pathogenesis of
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disease in general, but particularly that
associated with exposure to drugs or chemicals.

| was fascinated with understanding the
mechanism, and | also felt that the study of the
effects of drugs and chemicals provided avery
powerful tool for understanding the pathogenesis
of disease.

Q. Do we fully understand today the

mechanisms involved in the development of
diseases, |leukemia, and particularly acute
myel ogenous leukemia?

A. No. Weunderstand a great deal more
than we did five years ago, and a tremendous
amount more than we did ten years ago. Even so,
how it all fits together and what the natural
history is and the specific events that occur in
the pathogenesis of AML in general and specific
AMLsin particular, we still don't have those

anNSwers.
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20 Q. Beforel get on to some of your
21  other experiences, let me ask you about your

22  family. Areyou married?

23 A. Yes.
24 Q. How long have you been married?
25 A. Over 25 years.
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1 Q. Do you have children, and tell us

2  who your children are and what they are doing

3 thesedays.

4 A. Yes, | havethreechildren. Katy is

5 alibrarian in Tacoma, Seattle area, David isan

6 executive on Madison Avenue, and Sarah isa 21-
7  year-old college student who has just returned

8 from Californiato Boulder.

9 Q. Letme--andyouliveherein

10 Boulder, Colorado; isthat correct?

11 A. There'sarumor to that effect.

12 Q. | understand you spend alot of your

13  time elsewhere from Boulder these days. Can you
14  describe for the jury what your primary job is

15 thesedays.

16 A. I'mdirector of the Joint Sino-US

17  Clinical Molecular Laboratory in Shanghai,

18 China

19 Q. How long have you had that position?
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20 A. Basically since -- officialy since
21  2001.
22 Q. Andwhat are your job duties in that

23  position?
24 A. Thelaboratory isboth aclinical

25 laboratory responsible for the diagnosis of
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1 leukemiaand lymphoma and hematopoietic diseases
2 for 31 hospitalsin Shanghai and it'salso a

3 research laboratory that's conducting a series

4  of studies on the pathogenesis of hematopoietic

5 diseases, different types of leukemiaand

6 different types of lymphoid diseases, and is

7 dsoinvolved in studies of the health effects

8 of benzenein workersin the workplace.

9 Q. | want to hand you some documents
10 that --
11 MR. SCOTT: Darren, you may have

12  marked these. Did you mark the papers, studies
13  and other papers related -- yeah. We called

14  that Exhibit --

15 MR. BROWN: 3.

16 Q. (BY MR.SCOTT) 3. Canyou describe
17  for us-- if you will go through each of the

18 separate studies, articles, papers that makes up

19 Exhibit 3for us. Tdl uswhat it isand what
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20  your role with regard to that document is.

21 A. Wdl, in general these are

22  peer-reviewed publications that we have recently
23  published that present results from our studies
24 in Shangha. Thefirst oneisentitled "Chronic

25  exposure to benzene results in a unique form of
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1 dysplasa"” Thisisastudy that characterizes

2 avery -- avery unique pattern of abnormalities
3 occurring in the bone marrow of a group of

4 individuals that were exposed to -- chronically
5 exposed to very high levels of benzene, and that
6  werecognized in fact was not previously

7  described in terms of the long-term persistent

8 bone marrow pathology that had been described
9 for benzenein the past.

10 Q. What isthe unique form of dysplasia
11  that results from chronic exposure to benzene,
12  based on the study -- your study that you

13  described?

14 A. Itincludes-- it'saspecific

15 pattern with respect to the pathologic

16 abnormalitiesthat are prominent in individuals
17  that have been exposed to benzene. Some of
18 these cases correspond to the WHO classification

19  of myelodysplastic syndromes, refractory
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20  cytopeniawith multilineage dysplasia. |

21  Dbelievethereis onethat would qualify asa

22  refractory anemia. Other forms of bone marrow
23  aplasia, many of which previously would have
24  been diagnosed as aplastic anemiain certainly

25 theclassic historical literature.
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1 The specific pattern that we see

2 that's unique involves the inflammatory changes
3 that are present, characteristics such as

4  hematophage ptosis, a unique form of

5 eosinophilic precursor abnormalities, dysplasia,
6 aconstellation of changes that were found to be
7  consistent for amajority of these individuals

8 that haven't been described together associated
9 withdysplasiasin the past.

10 Q. I noticeon Table 1 of the Chronic

11  Exposureto Benzene article, they are alisting
12 of 23 -- are these cases --

13 A. Yes.

14 Q. --onTablel1? These areall people
15 who have documented exposure to benzene?
16 A. Theseare all people who have

17  documented exposure to benzene and who

18 previously have been diagnosed with benzene

19  poisoning, which in Chinathe best way to
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20  describeit isthey present -- they have

21  presented -- they presented previously with bone
22  marrow findings consistent with bone marrow
23  suppression associated with benzene exposure at
24 thetime that these findings were observed.

25 Q. What levels of exposure to benzene,
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1 based upon your experience, are necessary for a
2  person to present with bone marrow suppression?
3 A. Ingenerd, theliteratureis

4  consistent or the literature suggests, and

5 this-- the quantitative -- the actual levels of

6  exposure, quantitative levels that have been

7  associated with bone marrow suppression are not
8 aswell documented as the epidemiology

9  associated with acute myelogenous leukemia or
10 myeloid leukemia because most of these studies
11 were done before actually that type of

12  epidemiology was even done, and most reported in
13 theliterature is anecdotal.

14 Certainly the experience that we

15 havethat is provided or reflected in this

16 publication is associated with exposures that

17 areextremely high relative to the levels that

18 wetypicaly associate with the development of

19 AML.

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (537 of 676) [7/1/2010 11:25:38 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 With respect to these exposures, |

21  think we -- we describe full shift exposures
22  that average, so thisis an average, between 50
23  and 300 parts per million. That's -- that's not
24  ppm-years. That'sthe average exposure that

25 theseindividuals were exposed to for any period
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1 of time, for long periods of time, for many

2 yearsin many cases. Some of the cumulative

3  exposures aretypically in excess of 5,000 part

4  per million years.

) MR. BROWN: Object to

6  responsiveness.

7 Q. (BY MR. SCOTT) Let'sgo to the, if

8 we can, the next paper in Exhibit 3. So | would
9 liketo move through these and get some

10  description what each one of these papers

11  involves.

12 A. Oneisthe "Prospective study of 174
13  denovo acute myelogenous leukemias according to
14  the WHO classification: subtypes, cytogenetic
15 featuresand FLT3 mutations." Thisis

16 basically -- thisisour first -- thiswas our

17  first series reporting on the pattern and

18  gpecific characteristics of AMLSs that have been

19 diagnosed by the laboratory in the generd

file:///Cl/Users/M adeK 42/Desktop/EX PERT%20TRANSCRIPTS/irons.r.06.08.txt (539 of 676) [7/1/2010 11:25:38 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20  population, and provide one of the first --

21  actualy thefirst characterization, detailed

22  characterization of the pattern of AMLsseenin
23  individuas associated -- who have been

24  diagnosed using the WHO classification.

25 Q. Okay. The WHO classificationisa

file:///C/Users/Madek 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (540 of 676) [7/1/2010 11:25:38 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

10

11

12

13

14

15

16

17

18

19

271

relatively new classification for hematopoietic
disease; is that correct?

A. ltwasfirst -- it'sbeenin
development for along time, but it was
officially promulgated by the World Health
Organization in 2001.

Q. Let'sgoto the next paper, if we
could.

A. Thisisapaper that characterizes
the prevalence of MDS, myel odysplastic syndrome,
subtypes in Shanghai and compares the WHO, World
Health Organization, classification with the
previous predominant classification that was
used, and that was the French, American, Britisn
classification.

Q. What are the significant factors or
findingsin this study, Prevalence of MDS
subtypes?

A. Thisprovided -- thisis -- this --
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20  this paper really provides two pieces of --

21  overal two pieces of information that are --

22  that have not -- that are unique. Oneisthis

23  is--this, | believe, isthefirst direct

24 comparison of the two diagnostic classification

25 schemesinaclinical study. So we used both
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1 classification schemesin the diagnosis of these

2  casesand compared the prevalence of the

3 individual subtypes based on that

4  classification.

5 Thisisimportant with respect to

6 interpreting studies on the incidence of AML, as
7 well asMDS, because the classification of MDS
8 using these different -- using the different

9 classification -- the rubrics that are used,

10 actually redefine the incidence and prevalence
11 of AML aswell asMDS because they are on a
12 continuum.

13 So in the case of the WHO

14  classification for the same group of individuals
15 looking at a mixture of cases of myelodysplastic
16 syndromeand AML, with the WHO classification
17  more people have AML than with the FAB

18 classification. So this defines those

19 quantitative differences. This paper does.
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20 In addition to which, we uncovered

21  ordiscovered avery unique prevalence for a

22  typeof -- anew classification, anew MDS

23  subtype defined under WHO, refractory cytopenia
24 with multilineage dysplasia. That occursin a

25 very -- theincidence for it with respect to
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1 age, the prevalence of this disease in Shanghai,
2 thereisavery high prevalencein younger

3 individuals, individuals basically below the age
4  of 30, which isaunique finding and suggests

5 that the pattern of MDS certainly in Shanghai is

6 different than that that's been described in the

7 west.

8 Q. Let'sgo onto the next paper, if we
9 can

10 A. The next paper is an abstract that

11 ispublished in Chineseand | provided a

12 trandation for it. That describes a prognostic

13 anaysisof, again, agroup of cases, 166 cases

14  of MDS, using WHO in China. Thiswas

15 provided -- thiswas presented at a conference

16 in Chinaasameansof communicating our results
17  tothe general medical community in China.

18 Q. Okay.

19 A. | have an abstract here that was
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20 presented at an international conference on

21  benzenein Munich in October of 2004, and it is
22  theorigina -- it'sthe first presentation of

23 thedatathat eventually led to our description
24 of benzene-induced dysplasia, BID, and this

25  described our initial findings with respect to a
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1 group of 18 of the 23 workers that we -- that
2 werethe basisfor the original publication.
3 And this described the exposure characteristics

4  of the group aswell as some of our initial

5 findings.

6 Q. All right. Let'sgo to the next

7 one

8 A. | have an abstract that presented

9 theinitia findings of the prevalence of MDS

10  using the WHO classification that was published
11 inBlood, American Society of Hematology. More
12 recently we have published an abstract

13  describing the relative prevalence of lymphoid

14  neoplasmsin Shanghai and the relative frequency
15  of subtypes of non-Hodgkin lymphoma diagnosed
16 using the WHO classification. To date there are
17 not any quantitative case series that have used

18 the WHO classification previous to this. So

19 thisisone of thefirst studies that describe
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20 thedifferent subtypes of NHL in lymphoid
21  neoplasms used in the WHO classification.
22 Q. All right.

23 A. Thelast oneinthisseriesisan
24  abstract of a presentation that | provided at

25 thelnternational Conference on Malignant
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1 Lymphomain Lugano, Switzerland, in 2005, and it
2 describesavery, very rare type of leukemia

3 cdled aggressive natura killer cell leukemia

4  that we've described in Shanghai. Intheworld

5 literature over the last 20 years or so, there

6 areatotal of maybe slightly lessthan 100

7  casesever reported anywhere, and | believe as

8 of now we have somewhere around ten to twelve
9 that we've diagnosed in Shanghai in just the

10 last couple of years.

11 Q. Generadly, what -- what isthe

12 number of cases of lymphohematopoietic disease
13  you and your group have observed or seen in the
14 Shanghai health study today?

15 A. If youlook at all hematopoietic and

16 lymphoid diseases, not just AML per seor its

17  subtypesor what historically has been referred
18 toasNHL, but virtually all hematopoietic

19 diseases, it's on the order of -- | think the
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20 last, my last -- last time | looked at it, it

21  wasabout 3,000, 3,200 cases.

22 Q. Wearefamiliar with publications

23  done by investigators, specificaly Dr. Hayes,
24 Dr. Rothman, and Dr. Linet and others that have

25 worked with the NCI out of Chinaaswell. Are
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1 you familiar with the series of papers or

2  studiesthat I'm talking about?

3 A. Yes.

4 Q. What isthe number of cases that

5 they report they have seen, that group has seen?
6 A. Waéll, the cohorts for those studies,

7 which means the total number of individuals that
8 weredefined within their study criteria, not

9 diseases but individuals, was very, very large,

10  onthe order of 30,000 plus, 33,000. The actual
11 number of cases of so-called NHL or AML that are
12 inthose-- or MDSin those studiesis much

13 smaller. Thetotal number of NHLs reported in
14  that study | believeis 17, of which 14 were

15 associated with exposure to benzene and three
16 wereintheir control group. | think their

17  total number of AMLswas on the order of 33. |
18 may be off on that by one or two.

19 Q. Again, how does that compare with
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20  the number of NHLs and AMLsthat your group has
21  seen?

22 A. Their study designisbasically a

23  cohort study, which looks at a defined segment

24 of the population, compares exposure, and then

25 looks at the incidence of disease. We have a
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1 totally different design. Their study was a

2  retrospective study that looked at historic

3  exposure and historic diagnosis. Our study is

4  prospective. It's based on concurrent --

5  previous concurrent, which means present

6  exposure, and looks at diagnosis today, and aso
7  follow-up and prognosis of cases after initial

8 diagnosis.

9 Q. | know there are some other papers

10 inExhibit 3. Let's be sure we've talked about
11 all of those. They may not be studies or

12 abstracts, but what elseisin Exhibit 3?

13 A. | have provided two descriptions

14  that | havethat -- that in response to

15 Mr. Brown's request for documents, that describe
16 thelaboratory that | prepared in support of

17  effortsof thelaboratory to expand its research
18 and funding base.

19 Q. What role does Fudan University play
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20 inthe studies and the work that you're doing in
21  Chinanow?

22 A. Fudan University iswhere the

23  laboratory islocated. | am a member of the
24  faculty at Fudan University. So the clinical

25  and research operations of the laboratory are
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1 basicaly conducted under the auspices and at

2  Fudan University.

3 Q. What role does the University of

4  Colorado Health Sciences Center in Denver play
5 inthestudies and investigations you are

6  working on now?

7 A. The University of Colorado Health

8  Science Center isthe lead ingtitution in terms

9  of theresearch studies and also provides

10  support both in terms of training and technical
11  expertisein support of the clinical operation

12 in Shanghai.

13 Q. Haveyou learned Chinese as part of

14  your efforts with thiswork, or have you learned
15  Chinese?

16 A. I'mnot a Chinese scholar, but |

17  have apassable knowledge of Mandarin and am
18  China-proof. | can survivein Chinain

19 Mandarin.
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20 Q. We'vetaked about the papers

21  related to your current work. How many papers
22  haveyou authored regarding -- authored or

23  co-authored regarding generally the subject of
24 benzene over your 30-plus-year history, career?

25 A. Probably between 150 and 160. I'm
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1 not sureexactly.

2 Q. How many papers have you authored or
3  co-authored regarding lymphohematopoietic

4  diseases, understanding there may be some

5 overlap?

6 A. Thereis--thereis-- thereisa

7 great deal of overlap. | would say I've

8  probably published on the order roughly of 160
9 publications. | would say 80 to 90 percent

10 involve benzene and 99 percent involve

11 hematopoietic or lymphoid diseases. | did some
12 earlier work on the liver and liver toxicity and
13  methods of quantitative analysis, but certainly
14  thevast mgority of my career has been spent
15 focused on understanding the pathogenesis and
16 cause of hematopoietic and lymphoid diseases.
17 Q. Haveyou edited any books regarding
18 the subject of benzene or which deal with the

19  subject of benzene and lymphohematopoietic
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20  diseases?

21 A. Yes. Toxicology of the Blood and

22  BoneMarrow isabook that | edited and authored
23  many years ago.

24 Q. Mr. Brown mentioned that the authors

25 of Casarett and Doull or the editors of Casarett
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1 and Doull had cited some of your work in their

2  textbook ontoxicology. Have you appeared --

3 hasyour work appeared in other textbooks and

4  scientific publications?

5 A. Yes. Some of which I've authored,

6 some of which | haven't.

7 Q. Canyou give us some ideaof the

8 journal, the professional or scientific journals

9 that your work has appeared in?

10 A. Thejourna Blood, Proceedings of

11 the National Academy of Sciences, Journal of

12 Clinica Investigation, Toxicology and Applied
13  Pharmacology, Journal of Experimental Pathology,
14 Journa of Immunology, International Journal of
15 Experimenta Hematology, Leukemia, Leukemia
16 Research, Internationa Journa of Hematology,
17  European Journal of Hematology.

18 Q. Mr. Brown marked as Exhibit 2 to

19 thisdeposition your curriculum vitae. Isthat
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20 apretty good summary of your educational
21  experience, your work experience, your

22  scientific publications and endeavors over your

23  career?
24 A. 1think so, yes.
25 Q. Haveyou done work with -- Mr. Brown
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1 mentioned NTP, National Toxicology Program.
2 Haveyou done work with any of these

3 organizations: NTP, National Institute of

4  Environmental Health Sciences, Occupational
5 Safety and Health Administration, Environmental
6  Protection Agency, any of those sorts of

7  scientific -- governmental advisory or

8 regulatory agencies?

9 MR. BROWN: Object to form.

10 MR. SCOTT: Isitjust that |'ve got

11 them all together?

12 MR. BROWN: | will withdraw it if he

13 makesit clear in his answer.

14 MR. SCOTT: That's good.
15 A. Yes
16 Q. (BY MR. SCOTT) You need to be more

17  complete than that or I've got to start all
18 over.

19 A. Earlier inmy career | served asa
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20  consultant for the National Toxicology Program

21  on pathology working groups and in the

22  evaluation and peer review of chronic analyst

23  studies. I've served as aconsultant to the

24 Environmental Protection Agency and a member of

25 their scientific advisory panel, scientific
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review panel. | have served asa-- in that
role for avariety of organizations. What other
organizations did you mention?

Q. OSHA.

A. | have not specifically done any

work for OSHA.

Q. Haveyou received any awards from
any of those organizations?

A. l'vereceived acertificate of
commendation from the Environmental Protection
Agency for my work on their scientific review
panel.

Q. Mr. Brown mentioned earlier Dr. Yin
and asked if you were aware of the Yin study.
How long have you known Dr. Yin?

A. Longer than | would care to admit.

It certainly dates both of us.
Q. And specifically how did you first

come into contact or meet Dr. Yin?
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20 A. | metDr. Yinat aBritish Royal

21  Society of Medicine -- at the British Royal

22  Society of Medicine London in 19 -- I'm sorry,
23  thisisreally dating me. Probably 1980, maybe
24 '80. Inthat general area.

25 Q. Other than where you met him, have
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1 you had any professional association with him

2 overtheyears?

3 A. Yes
4 Q. Canyou describe that for us.
5 A. We've been colleagues. Obviously we

6 have common interestsin China, he being Chinese
7  and me spending alot of time there. And I've

8 beenin Chinasince -- my first trip to China

9 wasin 1988 a hisinvitation, and we've been

10 colleagues. We obviously have a common interest
11 inbenzene. We agree on some things. We

12  disagree on others. We've had a continuing

13  relationship now for along time.

14 Q. Let mescrall back alittle bit

15 here. You also discussed alittle bit in answer

16 to Mr. Brown's questions about the peer review
17  process, and | want to explore that alittle

18 hit. You sort of quickly answered and

19 enthusiastically answered that you had had

file:///Cl/Users/M adeK 42/Desktop/EX PERT%20TRANSCRIPTS/irons.r.06.08.txt (565 of 676) [7/1/2010 11:25:38 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 studiesor articles which had not been accepted
21 Dby journals. | want to talk about the peer

22  review process. First, doesany good scientist
23  who publishes and investigates have articles or
24  studiesthat are not immediately accepted by a

25  particular journa?
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1 MR. BROWN: Object to form.
2 A. My -- certainly my experience and my

3 knowledgeisthat most scientists have had the
4  unenviable experience of having their work

5 critiqued and/or not accepted upon initial

6 presentation. | would object to your

7  characterization of my response to Mr. Brown as
8 enthusiadtic. It'sjust a-- it'sapart and

9 parcd of the scientific process.

10 Q. (BY MR.SCOTT) When ajournal --
11 when ascientific journal does not accept a

12  study or an article, what kinds of reasons are
13  those decisions based upon?

14 A. Wadll, asl said before, it can be

15 lack of topical interest. It can be lack of

16 relevance with respect to the specific focus of
17 thejournal. A journal may decidethat a

18 particular manuscript or article is way too

19  gpecific or deals with too specific a subject
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20  matter than the journal is comfortable -- or is

21  typically published, and they will recommend
22  that you send it to amore specialized journal.

23 Sometimes ajournal is -- sometimes

24 the peer review process resultsin reviewers who

25  object to usually design and/or interpretation,
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1 usually design, of data and whether or not the
2  methods and the data appropriately support the
3 conclusions of the author. That is subject to

4  individua opinion, and the peer review process
5 isonethat allowsfor usually more than one but
6 certainly one or more scientists with

7  independent -- or independent of the work to

8 render an opinion. If an editor decides that

9 those criticisms are significant enough, he may
10  decide not to accept the paper or to suggest

11 revisions, which isusually up to the individual
12  editor. Thisisaprocessthat's beenin place
13  for well over 100 years.

14 Q. Haveyou served as a peer reviewer
15 for scientific journals such as those that you

16 mentioned to us earlier?

17 A. I'veserved as apeer reviewer, as

18 aneditor, and as amember of editorial boards.

19 | amnot currently on any editorial boards

file:///C)/Users/M adeK 42/Desktop/EX PERT%20TRANSCRIPTS/irons.r.06.08.txt (569 of 676) [7/1/2010 11:25:38 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20  because my time doesn't permit, but | still

21  review publications as a peer reviewer.

22 Q. When you served as an editor, did
23  you make those decisions about whether a
24 particular submission met the topical interest

25 of thejournal, study design was something that
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1 thejourna wasinterested in, that sort of

2 thing?
3 A. Yes
4 Q. Youasotold Mr. Brown when he

5 asked you about recent instances in which you
6 testified that, quote, I'm busy. What did you

7  mean by that?

8 A. | spend most of my timein Shanghai.
9  Certainly more than half my time, probably on
10 theorder of 60, 70 percent. I'm also a member
11 of thefaculty here at the University of

12 Colorado Health Sciences Center and | teach.
13  That doesn't leave much time for me to engage in
14  consultation activities. And so for the last

15 certainly couple of years, my consulting

16  activities have been limited.

17 Q. How many times have you testified by
18 deposition during the year 20067

19 A. None. Thisis--thisismy first.
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20 Q. Same question for 2006 and testified
21 inatria?

22 A. None.

23 Q. Just so that it's clear here, based

24 upon the state of scientific evidence and

25 literature, what isthe level of exposureto
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1 benzene which has been demonstrated to cause

2  acute myelogenous leukemia?

3 MR. BROWN: Object to form.

4 MR. SCOTT: What's the objection?
5 MR. BROWN: Incompetent, lacks
6 foundation.

7 MR. SCOTT: My questionis

8 incompetent or the witness?

9 MR. BROWN: I'm not saying that.

10 I'msayingit lacksfoundation. You didn't set
11 up any foundation for your question.

12 Q. (BY MR. SCOTT) Okay. Do you

13  remember the question?

14 A. Could you repezt it.

15 Q. You bet. | haveit written down.

16 Based upon the state of scientific evidence and
17  literature, what isthe level of exposure to

18  benzene which has been demonstrated to cause

19  acute myelogenous leukemia?
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20 MR. BROWN: Same objection.

21 A. | don't think thereis any question

22 that the scientific and medical literature

23  supports a causal association with respect to
24  benzene and the development of acute myeloid

25 leukemiaat concentrations of 100 ppm-years or
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1 higher. | aso believe that quantitative

2 epidemiology studies suggest that accumulative
3  exposure maybe as low as 60 and in one case as
4  low as45 ppm-years. Ingeneral, | think that

5 theliterature support -- | think the most

6 likely cumulative exposure that's associated

7 with the development of acute myelogenous

8 leukemiafalls somewhere in between those

9 extremes, but | do believe that the literature

10  doesn't support asignificant excessrisk of AML
11 below 45 ppm-years.

12 Q. (BY MR. SCOTT) Isthere aparticular
13 paper or study or investigation that you rely

14 upon inthat regard?

15 A. Two that -- two that | think inform

16  with respect to that, the lower cumulative

17  metric, one would be the Hayes study associated
18 with AML or acute -- acute nonlymphocytic

19 leukemia, which isthe Chinastudy. The other
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20 isacase control study by Rushton, Ledlie

21  Rushton, that reaches a conclusion that in any
22  case, there's no evidence of an increased risk
23 of AML below 45 ppm-years.

24 Q. Arethere published studies --

25 reliable published studiesin the scientific

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (576 of 676) [7/1/2010 11:25:38 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

289

1 literature which indicate a higher level of

2 cumulative exposure as the lower bound of those
3  associated with the development of AML?

4 A. Yes, | believe so. | believe that

5 certainly -- certainly there's one quantitative

6  exposure assessment that's been published by

7  Dr. Wong associated with the -- again, an

8 anaysisof apliofilm factory, which isthe

9 basisfor most -- isthe first epidemiology

10 study demonstrating a quantitative relationship.
11  That suggests an increased risk significantly

12 above 100 parts per million years. | personally
13  think that that may be too high.

14 The actual pliofilm study, which was
15 originaly authored by Dr. Infante and

16 reanalyzed by Dr. Rinsky and coworkers,

17  demonstrated an excess risk on the order -- that
18 wassignificant, on the order of 60 ppm-years.

19 Q. When did a consensus develop among
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20 themedical and scientific community that
21  benzene was a human carcinogen?

22 MR. BROWN: Object to form.

23 A. The relationship between benzene
24  and -- benzene as a carcinogen, which

25 gpecifically relates to acute myeloid leukemia,
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1 wasthe subject of controversy for along time,

2  primarily because there were no quantitative

3  studies, and the appreciation that something

4  that could cause bone marrow suppression could
5 dsocauseleukemiarealy was not agenerally
6 held medical or scientific theory until the --

7 until we had sufficient experience with

8 chemotherapeutic and radiation treatment in the
9 therapy of other cancers. Thisoccurred --
10 these studies began to appear in the '60s, in
11  thelate'60s, and a consensus with respect to a
12  defined quantitative risk of AML associated with
13  benzene occurred in the mid to late 1970s.
14 Q. (BY MR. SCOTT) When did the U.S.
15 government first conclude that benzene was a

16 cause of acute myeloid leukemia?

17 MR. BROWN: Object to form.
18 A. If by that --
19 Q. (BY MR.SCOTT) Let me change my
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20  question becauseit's not -- it'sa good

21  objection. When did the U.S. government or any
22  agency of the U.S. government first publish

23  anything that -- in which the conclusion that

24 benzene was a cause of acute myeloid leukemia

25  was published?

file:///Cl/Users/M adeK 42/Desktop/EX PERT%20TRANSCRIPT S/irons.r.06.08.txt (580 of 676) [7/1/2010 11:25:38 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

291
1 MR. BROWN: Object to form.
2 A. AslI sit here, I'm not sure |l recall

3 the specific date, but | think it was on or

4  about 1980. | could be wrong.

) MR. BROWN: Object to

6  responsiveness.

7 Q. (BY MR. SCOTT) What does -- are you

8 familiar with the ATSDR?

9 A. Yes
10 Q. What isthat?
11 A. It'sa--it'sbasically adocument

12 put out by the federal government that

13  summarizes the knowledge with respect to health
14  effects, what's known about the adverse effects
15 of chemicals and specifically benzene.

16 Q. Anditisnot independent research;

17  isthat correct? The ATSDR on benzene, for

18 instance, is not independent research?

19 MR. BROWN: Object to form.
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20 A. No, there'sno original research.

21 It'sacompilation of studies and a summary of
22  theofficia policies of government and various
23  agenciesrelating to benzene and its toxicity.
24 S0t provides asummary of literature as well

25  assummarizesthe regulatory policies that
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1 relateto benzene.

2 Q. (BY MR. SCOTT) | want to turn now

3 specifically to the case of Mr. Oliver McCarty.

4  What opinions have you reached regarding the --
5  whether or not there is evidence, sufficient

6 evidence to conclude, based upon the scientific

7 literature and the information you've received

8 about Mr. McCarty, asto whether or not benzene
9  exposure was acause of hisMDS and acute
10 myelogenous leukemia?
11 A. Based upon my -- excuse me -- based
12 onmy review of the data made availableto mein
13  termsof Mr. McCarty's alleged exposure to
14  benzene, aswell as my review of the medical
15 recordsand the diagnosis of his diseasg, it's
16 my opinion that there isinsufficient evidence
17  toconcludethat in fact his disease was caused
18 by exposure to benzene.

19 Q. Now, Mr. Brown asked you some
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20 questionsrelated to your conversation with

21  Mr. Plisko earlier thisweek. Had you reached
22  the conclusions which you have just stated prior
23  toyour conversation with Mr. Plisko?

24 MR. BROWN: Object to form.

25 A. Yes, based upon the other factors
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1 that I've discussed today that | evaluated with

2  respect to Mr. McCarty's disease.

3 Q. (BY MR. SCOTT) You have reviewed the
4  deposition of Frank Parker. Did Mr. Parker do a

5 quantitative exposure assessment for

6 Mr. McCarty?

7 A. Notinany of the documents that
8 I'veread.
9 Q. That would include his deposition;

10 isthat correct?
11 A. That's correct.
12 Q. What istheincidence of AML inthe

13  genera population, U.S. population, just give

14 ortake?

15 A. It'sbeen awhilesincel looked at
16 that.

17 Q. Sure.

18 A. Inthegeneral populationit'sless

19 than-- | believeit'slessthan ten per
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20 100,000, but I have not reviewed that. |

21  haven't reviewed certainly any recent incidence
22  literature on that.

23 Q. Wherewould you look -- if, for

24  instance, we were interested in how many cases

25  of acute myeloid leukemia, new cases of acute
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1 myeloid leukemiawe would seein the United
2  Statesthisyear, where would you look for that
3 information?

4 A. Basically what'sreferred to in the

5 tradeasthe SEER data, SEER study, whichisa
6 compilation of incidence data provided by --

7 provided from around the country that | believe
8 issponsored by the U.S. government.

9 Q. Isit truethat the vast majority of

10 casesof acute myeloid leukemiain this country
11  are-- occur to people who have no occupational

12  exposure to benzene?

13 MR. BROWN: Object to form.
14 A. Yes
15 Q. (BY MR. SCOTT) Where would one ook

16 for that sort of information?
17 A. If youlook at the -- basically if
18 youlook at the incidence of AML in the general

19 population, the vast majority are referred to as
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20  denovo, which means no -- no known cause or
21 etiology. That -- there are two different types
22 ingenerd: thosethat are de novo and those
23 that arereferred to in general as secondary.

24 Secondary means that there's some

25 association with an etiology that's known -- a
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1 cause, an exposure or an agent that has been

2  associated with the -- previously with the

3  development of AML.

4 The most frequently encountered

5 secondary AMLs are associated with chemotherapy,
6 withradiation. That constitutes the vast

7  maority of secondary AMLsthat are reported in
8 theUnited States. Theincidence of AML related
9 to benzene exposureis most reliably determined
10 by looking at the quantitative epidemiology

11  studiesthat have been published on the subject.
12 Q. You mentioned earlier areport from

13 IMPATH Labsrelated to the observance of

14  multiple ring sideroblasts. What isthe

15 dgignificance of ring sideroblasts with regard to
16  Mr. McCarty's case and your opinions?

17 A. Ring sideroblasts are a morphologic

18 featurethat is associated with certain forms of

19 myelodysplastic syndrome, primarily those
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20  associated with, if not exclusively, de novo

21  MDS, MDS not associated with secondary exposure.
22  And certainly in the case of benzene, previous

23  descriptions of MDS and AML that have been

24  associated with benzene don't provide evidence

25  of the presence of ring sideroblasts, whichis,
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1 | think, significant in that ring sideroblasts

2 arevery frequently -- refractory anemiawith

3  ring sideroblasts and the presence of ring

4  sideroblastsin MDS are very frequently found in
5 theUnited States.

6 Q. Letme--and| don't meanthisina

7 critical way at al, but just to seeif | can

8 putitinplain English so | will understand

9 it--isthat the samething as saying that in

10 the studiesin which people who have been

11  exposed to benzene have been observed to develop
12  myelodysplastic syndrome, that the scientists
13  have not observed ring sideroblasts?

14 MR. BROWN: Object to form.

15 Q. (BY MR. SCOTT) If I've said it

16 wrong -- I'm trying to get thisinto more plain
17  language.

18 A. Yes. | specificaly don't know of

19 any casesthat have been reported, and if
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20 they -- if there are cases, they are vanishingly
21  few.

22 MR. BROWN: Object to

23  responsiveness.

24 Q. (BY MR.SCOTT) Inoppositionto

25 that, in those cases where people with
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1  myelodysplastic syndrome -- who have devel oped
2  myelodysplastic syndrome have no known

3 occupational exposure to benzene, isthe finding
4  of ring sideroblasts somewhat common?

) A. Yes.

6 Q. | think the last question | haveis,

7  you mentioned, and | think you said 3,000 cases
8 of -- that the Shanghai health study or JCML Lab
9 had seen of some lymphohematopoietic cancer or
10 MDS. How many of those cases have you

11  personally been involved in the evaluation of,

12  inthediagnosis of?

13 MR. BROWN: Object to form.
14 A. All of them.
15 Q. (BY MR. SCOTT) What isyour

16 involvement inthat -- Mr. Brown asked you
17  questions earlier about whether you could
18 diagnose disease. How does that fit with what

19 youjust told me about your involvement in the
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20 JCML evauations?

21 A. InChina, in JCML, I'm director of
22  thelaboratory, both clinical and the research
23 armsof thelaboratory. I'm responsible for the
24 overall management and | personally sign out

25  cases based on my evaluation of the clinical
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1 laboratory data and the histopathology.

2 Q. | believethat'sall | have.

3 MR. BROWN: Y ou got one more minute
4 left.

) THE VIDEOGRAPHER: Thetimeis

6 approximately 6:11 p.m., and we are now off the

7 record.
8 (Discussion off the record.)
9 THE VIDEOGRAPHER: Thetimeis

10 approximately 6:15 p.m. and we are back on the
11 record.

12 EXAMINATION

13 BY MR. BROWN:

14 Q. Dr. Irons, isitimpossibleto have a

15 benzene-related AML where there is some ring

16 sideroblasts present, even when thereisa

17  myelodysplastic syndrome transformation to AML
18 withaloss of chromosome 5?

19 MR. SCOTT: Object to the form of
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20 thequestion.

21 A. I'msorry. Could you repesat that.

22 Q. (BY MR.BROWN) Yes, sir. Isit

23  impossibleto have a benzene-related AML where
24 there are some ring sideroblasts present even

25  when there is amyelodysplastic syndrome
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1 transformation into AML with aloss of

2  chromosome 5?

3 MR. SCOTT: Object to the form of

4  the question.

5 A. | can't say that anythingis

6 impossible. Asascientist | can't say that. |

7  can't prove anegative, as |'ve said before.

8 What | -- what my opinion is, isthat there are

9 nocasesthat | know of in which those criteria
10 aremet.

11 THE VIDEOGRAPHER: Doctor, would you
12  please wear the microphone.

13 THE DEPONENT: Sorry.

14 Q. (BY MR.BROWN) All right. So that
15 weget your answer good on the tape, you can't
16 sayit'simpossible, correct?

17 A. | can'tsay -- asascientist |

18 can't offer an opinion that anything is

19 impossible. | can't say that it'simpossible.
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20 My opinion is based upon the fact that I'm not
21  aware of any casesin which those specific

22  featuresare present in acase that's been

23  previoudy associated with benzene exposure.
24 Q. Areyou aware of any studies out

25 therethat say if you have ring sideroblasts,
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1 thereisno way that the leukemiaor
2  myelodysplastic syndrome can be related to

3  benzene exposure?

4 MR. SCOTT: Object to form of the
5 question.
6 A. Asl said, | haveno -- | can't say

7 thatit'simpossible. There are no studies that

8 say -- there are virtually no studies that say

9 anythingisimpossible. That's not the nature

10  of scientificinquiry.

11 Q. (BY MR. BROWN) Arethere any studies
12  that addressring sideroblasts being present in
13  AML and whether or not benzene is a particular
14  causeof it?

15 A. Only by its absence as afeature

16  described in the cases.

17 Q. So gpecifically thereis no study,

18  correct?

19 A. No, that would be -- that's
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20  virtualy unheard of.

21 Q. Yousaid you reached your

22  conclusions and opinions about Mr. McCarty's
23  disease and its cause prior to your conversation
24 with Mr. Plisko, correct?

25 A. | reached -- yes, | did.
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1 Q. That'swhat you testified to
2  Mr. Scott just now?
3 A. That's correct.
4 Q. Soyou didn't need any type of

5  exposure assessment by anyone to reach your
6 conclusions and opinionsin this case, did you?
7 A. That'snot -- that's not afair

8  description of my testimony or my opinions.

9 Q. Sir,let mejust ask you. You

10 said--

11 MR. SCOTT: Let him finish, please.

12 Q. (BY MR.BROWN) You said you didn't

13  need Mr. Plisko's quantitative exposure

14  assessment to reach your opinions, correct?
15 MR. SCOTT: Object to the form of
16 thequestion.

17 A. | tedtified that | had reached my
18 conclusions based -- with respect to the

19 likelihood that Mr. McCarty's AML was associated

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (601 of 676) [7/1/2010 11:25:38 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20  with benzene exposure based on the evidence that
21 | had prior to my discussion with Mr. Plisko.

22  Subsequent to that discussion, | also am relying
23  onthat quantitative exposure assessment. But

24 prior to that, in the absence of a quantitative

25  exposure assessment, | had reached an opinion
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1  based on the nature and the characteristics of

2  Mr. McCarty's disease.

3 Q. (BY MR. BROWN) Let me object to

4  responsiveness. You reached your conclusions

5 and opinions about Mr. McCarty's disease and its
6  cause prior to your conversation with Mr. Plisko
7 where he gave you a quantitative exposure

8  assessment on Mr. McCarty's benzene exposure,

9 correct?
10 A. Yes, that's correct.
11 Q. And so by common sense, anybody can

12  seeyou didn't need Mr. Plisko's exposure

13  assessment for Mr. McCarty to form your opinion
14  that Mr. McCarty -- that hisAML and his

15 myelodysplastic syndrome were not related to

16  exposure to benzene, correct?

17 A. Inthe absence of aquantitative

18  exposure assessment, | have an opinion with

19  respect to the characteristics and features of

file:///Cl/Users/M adeK 42/Desktop/EX PERT%20TRANSCRIPTS/irons.r.06.08.txt (603 of 676) [7/1/2010 11:25:38 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20  Mr. McCarty's disease and whether or not the
21 literature related to exposure to benzeneis

22  associated with those characteristics.

23 Independent of that and in addition
24  tothat, | have an opinion with respect to the

25 likelihood -- the same likelihood that includes
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1 agquantitative exposure assessment. But inthe
2  absence of an exposure assessment, I'm still

3  prepared to offer an opinion with respect to the
4  characteristics and features of Mr. McCarty's

5 disease and its presentation.

6 Q. That'sthe same as saying you don't

7 need Mr. Plisko's notes or the handwritten notes
8 you made from your conversation or anything he
9 told you to come up with your opinions about
10  Mr. McCarty and his disease, correct?
11 A. | have an opinion with respect to
12  thelikelihood of Mr. McCarty's disease in the
13  absence of aquantitative exposure assessment
14  andin the presence of a quantitative exposure
15  assessment. It'sthe same opinion, but it's
16  based on those different pieces of information.
17 Q. There was some discussion about your
18 work in the area of pathology. Let me ask you,

19 dr, inthe United States if you signed off on a
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20 diagnosing -- or adiagnosis of acondition

21  based on abone marrow chromosomal study or
22 analysis, for instance, would you be in

23  violation of the laws that prohibit the

24 unlicensed practice of medicine?

25 A. Could you repeat the question.
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1 Q. Yes, dr. If you signed off ona

2 diagnosis of a patient who had an abnormal

3 morphology study or chromosomal analysis, you
4 would bein violation of the laws of the United

5 Statesthat prohibit the unlicensed practice of

6 medicine, correct?

7 MR. SCOTT: Object to form of the
8 question.

9 A. Ifldid?

10 Q. (BY MR.BROWN) Yes.

11 A. Yes.

12 Q. Areyou anosologist?

13 A. No.

14 Q. There'ssome confusion | had

15 about -- | think it was paper 5 where you were
16 asked how many lymphohematopoietic casesin
17  Shangha had you reviewed to date, and | think
18 your answer was about 3,000, 3,200 cases; is

19 that correct?
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20 A. Todate, yes.

21 Q. All right. And then, sort of

22  comparing apples and oranges, you were asked
23  about the other cohort by | think Mr. Yin,

24  Mr. Hayes, and said that that was about 33,000

25 totd in the cohort, correct?
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1 A. My study isnot a cohort study.
2 Q. | understand.
3 A. Waéll, you said other cohort. It's
4  not acohort study.
5 Q. You said the cohort in the other

6  study was a 33,000-member cohort.

7 A. TheYinstudy hasacohort. It'sa

8 different study design. It hasatotal of

9 33,000 individuals, not 33,000 cases of disease.
10 Q. | understand that. What | wanted to

11 gettois, you weren't asked by Mr. Scott about

12 how many total lymphohematopoietic cases there
13  werein that 33,000 cohort; you were only asked
14  how many cases of NHL, AML, and myelodysplastic
15 syndrome. Can you tell me how many cases of
16 lymphohematopoietic disease were in the cohort
17  of 33,000?

18 A. Tota?

19 Q. Yes
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20 A. Asl sit here, | can't recall

21  gpecifically. | can't recall specifically. It

22 may betwiceasmany. | don't recall.

23 MR. SCOTT: Twiceas-- I'm sorry.

24 Q. (BY MR. BROWN) With regard to your

25  opinions on the minimal -- or the minimum level

file:///C/Users/MadeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (610 of 676) [7/1/2010 11:25:38 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

306

1 at which somebody would develop AML as aresult
2  of benzene exposure, and you've said 45

3  ppm-yearsisthe lowest number you've heard

4  of -- isthat correct?

5 A. That'sthe lowest level for which |

6 Dbelievethereis quantitative epidemiology to

7 support an increased risk associated with AML.

8 Q. All right. Have you seen, and |

9 know you have, the Australian study which says
10 that levels below 5 parts per million have

11  resulted in leukemias?

12 A. | don't believe that that isafair

13  conclusion. | have seen the Australian

14  Healthwatch study and | provided the most recent
15 publication in my production here. | don't

16  believe that's an accurate characterization of

17  theresultsof that study.

18 Q. What isyour understanding of the

19 resultsof that study in terms-- when it says
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20 levelsbelow 5 parts per million was associated
21  with causing leukemia?

22 A. | don't believethat | can reach

23  that conclusion. | have here the most recent
24 publication and summary of the update of that

25 study and the conclusions that are reached in

file:///CJ/Users/Madek 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (612 of 676) [7/1/2010 11:25:38 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

307

1 it. Andthefinal conclusion of the authorsis

2 that it's uncertain whether benzene exposures,
3 particularly past levels of exposure, have been
4 high enough to cause acute nonlymphocytic

5 anemia whichisAML.

6 Q. Thereisnowherein the study where

7 you could discern or detect that the authors

8  were suggesting that exposure below 5 parts per
9  million were contributing to leukemia or other
10 cancers of the blood or hematopoietic system?
11 A. Thisisthe most recent publication

12 from this group and constitutes the current

13  conclusions of the authors with respect to the
14  sum total research conducted in that study. At
15 the present timethere -- that's the conclusion
16 that the authors have reached.

17 Q. That's an Exxon-funded study,

18 correct?

19 A. | couldn't tell you. | believe that
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20 the Australian Healthwatch is supported by a
21  variety of different sponsors, but | couldn't
22  tell you specifically whether Exxonis

23  supporting them or not.

24 Q. Whenyoutestified inthecasein

25 2003, do you remember testifying that it was an

file:///CJ/Users/MadeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (614 of 676) [7/1/2010 11:25:38 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

308
1  Exxon-funded study?
2 MR. SCOTT: Object to the form of
3 thequestion.
4 A. No, and | don't believe at the time
5 | --atthispoint, | don't recall knowing

6  specificaly whether it was Exxon-funded or
7  funded by someone else. | believe that it
8 probably says somewhere in this document what

9 itssupportis.

10 Q. (BY MR. BROWN) It should, shouldn't
11 it?
12 A. It'ssupported by the Australian

13  petroleum industry, which | would conclude
14  probably includes Exxon, but doesn't say

15 gpecificaly.

16 Q. If thestudy didin fact find

17 originaly that leukemias were found in excess
18 at exposure levels below 5 parts per million,

19 that would have been afinding that Exxon and
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20  the other members of the petroleum industry in
21  Australiawould not have liked, correct?

22 MR. SCOTT: Object to the form of

23  thequestion.

24 A. | can't speak for any particular

25 company or any individual in any particular
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1 company with respect to what they would have
2  liked or disliked.

3 Q. (BY MR. BROWN) Weéll, you've got
4 common sense, don't you, sir? Industry,

5 companies don't want there to be publications
6  out therefinding that excess leukemias at low
7  levelsbecause it causes them to spend money,
8 doesn'tit?

9 MR. SCOTT: Object to the form of

10 thequestion. Come on, thisisjust argument

11  and harassment, Darren. Thisisn't an expert

12 subject.
13 MR. BROWN: Yes,itis.
14 MR. SCOTT: Object to the form of

15 thequestion.

16 A. | believethat'svery overly

17 simplistic and not redlistic. | think by the

18 sametoken that a company may not -- or any

19 individua inthe company may not be happy to
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20  hear that exposure to agiven chemical at a

21 givenlevel causesadisease, | think that

22  responsible individuals within any company want
23  to know what in fact the relationship is between
24  exposureto an agent or achemical or a

25  workplace condition and the development of the
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1 disease.
2 Q. (BY MR. BROWN) And money has nothing

3 todowithitinyour opinion; isthat correct?

4 MR. SCOTT: Object to form of the
5 question.
6 A. Money has nothing to do with it as

7  far as|'m concerned, in my opinion.

8 Q. (BY MR. BROWN) Thisisnot actually
9 anupdate of the Australian Healthwatch study;
10 that'sacompletely different study; isn't it,

11 sir?

12 A. No, thisisthe same group, |

13  Dbelieve. It's defined as Healthwatch,

14  Australian Healthwatch.

15 Q. You areciting the update of

16 "Mortality and Cancer Incidencein the

17  Australian Petroleum Industry Cohort" by R.T.
18  Gunn, correct?

19 A. Yes.
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20 Q. It'syour testimony under oath that

21 that isan update of the original Australian

22 dudy?

23 MR. SCOTT: Object to form of the
24 question.

25 A. I'mreading what it says. It says
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1 here, "The Australian petroleum industry

2  surveillance program Healthwatch was established
3 in1980," and then goes on to describe the

4  history of the cohort and that thisis an

5 update.

6 Q. (BY MR. BROWN) Y ou agreethat the

7 Yinstudy differswith you in terms of what the

8 lowest required levels of exposure are to

9 develop leukemia, correct?

10 MR. SCOTT: Object to form of the
11 question.
12 A. Specifically if by the Yin study you

13  mean the studies published in collaboration

14  between the Chinese and the National Cancer

15 Ingtitute, it'stypicaly referred to in terms

16  of the exposure assessment provided in the Hayes
17 anaysis, no. | believe that the Hayes study

18 provides-- if you take the Hayes study on face

19 vaue, it provides evidence of asignificant
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20  excessrisk above 45 ppm-years.

21 Q. (BY MR.BROWN) It also saysthat
22  excessleukemias were found at levels of

23  exposure below 10 parts per million, correct?
24 A. ltrefersto the findings of

25 individua cases for which were characterized
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1 averageexposures. Again, an average exposure
2 Isnot aquantitative exposure or atime-related

3  average and includes, certainly within a

4  description, individuals who may have been

5 exposed at much higher levels.

6 Q. Sir, with regard to the amount of

7 work that you have done over the last 15 or 16

8 yearsserving as an expert for defendant oil

9 companies and chemical companiesin litigation,
10  withregard to your history of working at the

11 Chemical Industry Institute of Toxicology which
12 wasfunded by industry, do you fedl like you

13  haveany conflict of interest whatsoever in

14  doing the Shanghai study, particularly when you
15 havetestified, as has Otto Wong, time and time
16 again that benzene exposure only at high levels
17  can cause certain diseases?

18 MR. SCOTT: Object to form of the

19 question.
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20 A. | don't believe that characterizes

21  my opinionsor my testimony. And | certainly
22  Dbelieve that my publication record speaks for
23  itself, and the design and conduct of the

24 Shanghai health study isindependent of the

25 gponsors, asisrequired by U.S. and Chinese law
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1 and has been adequately documented.

2 Q. (BY MR. BROWN) How much have the
3 sponsors, the five petroleum company sponsors,

4  contributed to the study thus far?

5 A. Total, which isnot -- which is not

6 just the studiesthat I'm responsible for in the

7 laboratory, | believe is probably on the order

8  of $23,000,000. Specificaly | believe the

9 clinical and research aspects of the study that

10 I'mresponsible for, the overall budget has been

11  onthe order of 19,000,000.

12 Q. Peryear?
13 A. No. Total.
14 Q. Andit's been going on since 2000,

15 correct?

16 A. Began -- began -- design and

17  laboratory construction began in 2000, 2001.
18 Q. Andwho are the five industries or

19 five companies again who are the contributors to
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20 thestudy?

21 A. Sponsors are Exxon-Mobil, Chevron,
22  British Petroleum, Conoco-Phillips, Shell

23  Chemical.

24 Q. Havethey -- in addition to

25  contributing money to your efforts, have they
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1 also contributed money, to your knowledge, to
2  Fudan University in Chinaor the university here
3  whereyou work?

4 A. Thoseareadl the same.

5 Q. Sothe $23,000,000 istotal and

6 there's not been one more dime contributed to
7  theeffortsin the study; isthat correct?

8 A. Not to my knowledge.

9 Q. Who else has contributed money

10  besidesthese five entities?

11 A. Those arethe entities that are

12 supporting this project, and they are the only
13  entities supporting this project.

14 Q. Thisisanindustry-funded project

15 then,isn'tit, Sr?

16 A. It'sanindustry-funded project,
17 yes
18 Q. Doyou or the API have any plansto

19 includethe National Cancer Institute or NIOSH
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20 inthe study?

21 MR. SCOTT: Object to form of the
22  Question.
23 A. The American Petroleum Instituteis

24 not -- issimply an administrator in this

25  project and doesn't have a management or
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1 sponsoring role. | have no intentions of

2 including the National Cancer Institute in the

3 conduct of this project, any more than | would

4 include anyone else at this stage.

5 Q. (BY MR. BROWN) Well, wouldn't you
6 agreeit would take away some of the -- what

7  might be aperceived biasif the National Cancer

8 Ingtitute or NIOSH were included in this study?

9 MR. SCOTT: Object to form of the
10 question.
11 A. 1 think that's an outrageous,

12  outlandishidea. To my knowledge, the National
13  Cancer Institute has neither the interest nor

14  the expertise to conduct a study such asthis,

15 nor dothey have an interest in providing

16 clinical servicesto the City of Shanghai.

17 This study has atotally different

18 design and totally different purpose and, to my

19  understanding, focus than the NCI study, which
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20 wasaclassic retrospective, historical

21  epidemiology study. Thisis a prospective study
22  of the pathogenesis of diseasein the

23  hematopoietic system. A relatively small part
24  of it isassociated with or deals with potential

25  exposure to benzene.
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1 Q. (BY MR. BROWN) Sir, wouldn't you

2 agreethat it would be best for you and those

3 who are doing this study that if there was an

4  appearance of no influence by the companies who
5 arefunding your study or appearance of

6 impropriety or biasin that study?

7 MR. SCOTT: Isthere aquestion?

8 I'msorry. Object to form.

9 A. Isthere aquestion?

10 Q. (BY MR.BROWN) Yes. Wouldn't it be
11 best for you in your effortsif there were an

12  appearance of no influence by the companies who
13 arefunding your study or an appearance of no

14  potential bias because of oversight or by way of
15 oversight from the National Cancer Institute,

16  NIOSH, or some other governmental entity?

17 MR. SCOTT: Object to the form of

18 thequestion.

19 A. 1 thinkit'stotally meaningless and
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20 ineffective. | think our -- | think that the

21  Shanghai health project asit exists has both

22  the appearance and the redlity of being

23  independent from the study sponsors in meeting
24 with U.S. and Chinese law, as well asthe

25 ethical guidelinesthat have been set forth by
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1 theWorld Health Organization and by the

2  Independent committees that oversee the science
3 and overseethe conduct. It'sindependent of

4  the sponsors, which is consistent with any other
5 clinical research project in the United States

6 and most conducted worldwide.

7 (Irons Deposition Exhibit 8 was
8 marked.)
9 Q. (BY MR. BROWN) | want to show you

10 what we've marked as Exhibit 8 to your

11  deposition and ask if you've ever seen that

12 document before.

13 A. No.

14 Q. All right. | will represent to you

15 that thisis adocument produced by Monsanto in
16  another litigation, and it looks like at the top

17 thereisaCraig M. Parker. Doesthe name Craig
18 M. Parker -- do you know Craig Parker?

19 A. No.
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20 Q. Inany event, it lookslikeit'sa

21  PowerPoint presentation about the proposed

22  studieson therisks of benzene-induced diseases
23 in Ching; that's your study, isn't it?

24 A. It'snot mine. I've never seenit.

25 Q. Widll, isit referring to your study?
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1 A. | don't know whether itis
2  specificaly or not. That's not the title of my
3  study, and | have not seen this document before.

4 | certainly didn't produceit.

5 Q. All right. Inany event --
6 A. Monsanto is not a sponsor.
7 Q. Widll, it'sadocument that was

8  produced by Monsanto in other litigation.

9 That'swhat | will represent to you. And people
10 that were -- efforts on the part of those who

11 were contributing to acquire other contributors
12 toassistinfunding thestudy. You are

13  familiar with that, aren't you, sir?

14 MR. SCOTT: Object to form of the
15 question.
16 A. Ingenera | believe that the

17  sponsors had discussions with other companies,
18  but specifically I'm only aware of one

19  particular discussion, and that was with Dow
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20 Chemical. | have no knowledge of any

21  conversations or discussions or presentations

22  with Monsanto or any other company.

23 Q. (BY MR. BROWN) Y ou are not saying
24 that somebody didn't try to recruit Monsanto to

25 beacontributor to help fund the study,
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1 correct?
2 MR. SCOTT: Object to the form of
3 thequestion.
4 A. I'msaying | have no personal
5 knowledge of that.
6 Q. (BY MR. BROWN) Y ouwould agree that

7 it would be wrong, it would be ethically wrong,

8 it would be professionally wrong for somebody to
9 undertake a study where they had already had

10  some expectations of what the results of the

11 study would be, correct?

12 MR. SCOTT: Object to form of the
13  question.
14 A. Yes, whichisprecisely why U.S.

15 regulation and international guidelines for

16 clinical studies ensure the independence of the
17  study conduct and the investigatorsin clinical
18 studies.

19 Q. (BY MR. BROWN) Let me object to
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20  everything after "yes." It would be criminal

21  for somebody to rig an epidemiological study to
22  usefor their benefit in litigation; do you

23  agreewith that?

24 MR. SCOTT: Object to form of the

25 question. Thisisjust harassing.
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1 MR. BROWN: No, it's not, Bob.
2 MR. SCOTT: Of courseitis. It's
3 ridiculous.
4 A. Youknow, | can't -- I'm not an

5 attorney and | don't know whether or not it

6 wouldbecriminal. It would be certainly

7 unethical and reprehensible.

8 Q. (BY MR.BROWN) All right. Well,

9 hereisthereason I'm saying criminal. These

10  epidemiological studies are used to perform risk
11  assessments and set PEL s for certain different
12 typesof chemicalsthat areinvolved in these

13  studies, correct?

14 MR. SCOTT: Object to form of the
15 question.
16 A. I'mnot-- I'mnot at al -- I'm not

17  surewhat you are talking about in terms of
18 these epidemiology studies. | have absolutely

19 no knowledge or concern over whether or not the
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20  studiesthat I'm conducting support regulatory
21  standard setting or not from the standpoint of
22 aninvestigator. It'stotally -- that's not the

23 goal of the study, and that's certainly not my
24 focusin the conduct of the studies.

25 Q. (BY MR. BROWN) What you are saying
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1 isyoujust let the chipsfall wherever they may
2 andit doesn't matter how much money these

3 companiesfund, correct?

4 MR. SCOTT: Object to the form of

5 thequestion. It'snonsensical, Darren. What

6 doyou mean what he's saying?

7 A. | don't understand the question.

8 Q. (BY MR.BROWN) Isit your

9 understanding that with regard to your study,
10 you let the chipsfall wherever they may. You
11  design the study, and you don't look back onit,
12  andthereisno changes made if abad result is
13  determined, anything like that?

14 MR. SCOTT: Object to the form of
15 thequestion. Thisis harassing.

16 A. What I'm saying is the conduct of

17  these studies, their design, the performance of
18 these studies and the results that are published

19 for the study are not in any way related to or
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20 predicated on the basis of what influence they
21  will have onregulation. That's certainly not
22  thefocusof me or the investigators.

23 The focus of these studiesisto

24 understand the pathogenesis of these diseases

25 and to provide additional information that may
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1 inform with respect to the specific relationship

2  between exposure to benzene and the development
3 of any of these diseases.

4 To the extent that that data becomes

5 useful for further regulation or other

6 activities, | think that's alaudable use of it,

7  butit'scertainly not the focus or the driving

8 forceasfar asthe conduct of the study is

9 concerned.

10 Q. (BY MR. BROWN) Wéll, if your study
11 isused to support higher PELs for dangerous

12 products and people die because of the study

13  that you helped do, and the study was

14  predetermined from the beginning, that would be
15  criminal, wouldn't it, Sir?

16 MR. SCOTT: Object to form of the

17 question. Darren, we are over your six hours.

18 MR. BROWN: No, we're not.

19 MR. SCOTT: Yeah, we are.

file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (643 of 676) [7/1/2010 11:25:38 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20 MR. BROWN: No, we're not.

21 MR. SCOTT: I'm pretty sure we are.
22  I'm not stopping you, but come on. Let's ask
23  some reasonable questions. Object to form.
24 Q. (BY MR.BROWN) That would be

25 crimina, wouldn't it, sir?
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1 MR. SCOTT: Object to the form.

2 It'saready been asked. It'sharassing of this

3  particular witness.

4 A. That isabsurd. Your alegations

5 areabsurd. That that in no way characterizes

6 either the conduct or the intent of the study.

7 Q. (BY MR. BROWN) That somebody would
8  think that the results of the study would be

9 predetermined, that's absurd?

10 A. Yes.

11 MR. SCOTT: Object to form of the

12 question.

13 Q. (BY MR. BROWN) Let mereadtoyou

14  Exhibit 8, what is said here by this PowerPoint

15 presentation with Craig Parker's name at the

16  top. Itsays--

17 MR. SCOTT: Can you tell uswho that
18 is?

19 MR. BROWN: It'sasafety guy or
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20 some health professional, as | understand it,
21  who worked for Monsanto.

22 MR. SCOTT: You arevouching for all
23  of hiscredentials and all of that?

24 MR. BROWN: Sir, are you going to

25 interrupt my deposition and coach the witness?
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MR. SCOTT: | should because you are
over six hours, but I'll let you go on.

MR. BROWN: No, I'm not.

MR. SCOTT: Object to form of the
guestion.

Q. (BY MR. BROWN) Sir, he saysright
here, "The information gained from these studies
will assist contributing companies in achieving
product stewardship goals and will be useful in

defending the industry's risk reduction
programs. Additional benefits from this
collaboration approach are outlined below." How
do you feel about that statement, sir?

MR. SCOTT: Object to form of the
guestion.

A. Thisstatement as you've read to me

and as | read it says that the information
gained from the studies will assist in --

contributing companies in achieving product --
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20  product stewardship goals and will be useful in
21  defending the industry's risk reduction

22  programs. That to me sounds like avery

23 laudable goal, associated with stewardship and
24 inrisk reduction. | don't see where that

25 impliesany nefarious or predetermined result.
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1 Q. (BY MR. BROWN) How would somebody
2  know in February of '01 before you even have

3 your results of your study that the information

4  isgoing to be useful in defending the

5 individual risk reduction programs?

6 MR. SCOTT: Object to form of the
7 question.

8 A. | havenoidea.

9 MR. SCOTT: Do you know what the

10  risk reduction programs are, Darren?
11 Q. (BY MR. BROWN) How would somebody

12  know that, sir?

13 A. | havenoidea

14 MR. SCOTT: Object to form of the
15 question.

16 A. | mean, | would never have said that

17  because -- that particular point in timell
18 certainly wouldn't be convinced that our results

19 would do that or not.
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20 Q. (BY MR. BROWN) Were you aware of
21  these statements made by Dr. Infantein his

22  article published called "The past suppression

23  of industry knowledge and the toxicity of

24  benzeneto humans: Potential biasin future

25 benzeneresearch” where he states, "The
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1 PowerPoint presentation apparently sent to Craig
2  Parker, manager of toxicology and product

3 safety, Marathon Qil, states that the planned

4 research results will enhance industry's ability

5 to achieve the above-mentioned objectives and

6 thefindings of the Shanghai study are expected

7 tol--orA, provide strong scientific support

8 forthelack of risk of leukemiaor other

9 hematological disease at current ambient benzene
10 populations to the general population." Have

11 you ever heard of anything like that before?

12 MR. SCOTT: Object to form of the
13  question.
14 A. Firsttimel heard that was when |

15 read that particular article, which is absurd
16  and outlandish.

17 Q. (BY MR. BROWN) Didyou cal up
18  Dr. Infante and tell him that?

19 A. | wouldn't waste my time.
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20 Q. Haveyou written anybody at the --
21 atthis--
22 MR. SCOTT: Internationa Journal of

23  Occupational and Environmental Health. Joe
24  LaDou isthe editor.

25 Q. (BY MR. BROWN) Have you written
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1 anybody for that organization, sir?

2 MR. SCOTT: Object to form of the

3 question.

4 A. No.

5 Q. (BY MR. BROWN) | mean, what you're

6 sayingis-- | mean, Dr. Infanteis making a

7  serious allegation against you and your study,

8 correct?

9 A. Dr. Infante has made a number of

10 statementsthere that -- most of the statements
11 | disagree with, and | certainly don't -- |

12 don't have any knowledge that -- or personal
13  knowledge that indicates that they aretrue. As
14  amatter of fact, | think they are not true.

15 And| think that there are many statementsin
16 therethat are unfounded and certainly

17  misrepresent my understanding of what I'm doing
18 and what the study is about.

19 Q. Widl, and I'm not -- | don't want to
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20 imply that you are doing anything wrong. What |
21  want to get to the bottom of isif you've got a

22  study where industry expects the results of the
23  study are going to be favorable to them before
24 thestudy iseven complete, that isjust ssimply

25 wrong, correct?
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1 MR. SCOTT: Object to form of the
2  question.
3 A. Yes, that would bewrong. And that

4 not the case in the Shanghai health study.

5 Q. (BY MR. BROWN) And even though you
6 disagree with what Dr. Infante says, you've

7 never written anybody for the journal or never

8 written Dr. Infante or published any written

9  document to respond to what he said, correct?

10 A. No. Asl said, | wouldn't waste my
11 time

12 Q. That'sapretty serious allegation,
13 isn'tit?

14 MR. SCOTT: What's a serious

15 adllegation?

16 Q. (BY MR.BROWN) That thereis--
17 that'sapretty serious alegation, isn't it,

18 dr?

19 MR. SCOTT: What -- object to form
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20  of the question.

21 MR. BROWN: Okay. Object to the
22  form.
23 Q. (BY MR. BROWN) Theonesthat | just

24 read to you about that Dr. Infante said.

25 A. Asl| have said before and | will say
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1 itagain, they are absurd and outlandish, and to

2 my knowledge they are totally unfounded.

3 Q. Give meone minute.

4 MR. BROWN: How much timedo | have
5 left?

6 THE VIDEOGRAPHER: On this tape,

7 approximately 25 minutes.

8 MR. BROWN: No, I'm talking about

9 thereisasix-hour limitation. How much time

10 havel used?

11 THE VIDEOGRAPHER: Youarerightin
12 that six hours.

13 MR. BROWN: Okay.

14 THE VIDEOGRAPHER: | didn't know the
15 exact timethat Mr. Scott started asking.

16 MR. BROWN: | will pass the witness.

17 MR. SCOTT: | just have a couple of

18 follow-up questions.

19 EXAMINATION
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20 BY MR. SCOTT:

21 Q. First, | want to understand this

22  discussion of how many cases the NCI China study
23  hasobserved of lymphohematopoietic cancers as
24 compared to those that the Shanghai health study

25 hasseen. You said twice as many, but I'm not
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1 surewhat that related to. Can you describe how
2 many casesyou al, your study, has seen and how
3 many NCI has seen.

4 A. My understanding of the question was

5 how many cases of other hematopoietic disease

6 werereported in the overall series of studies

7  published by Hayes and all, and that includes a

8 variety of different publications by Travis,

9 Linet, Hayes, Yin, and what haveyou. | -- as|l

10 st here, | recall that the overall list of

11  abnormalities and diseases was more than the

12 number of cases of AML or NHL. That'swhat |
13  wasreferring to.

14 Q. And how many cases of AML and NHL
15 werethere approximately in the NCI China study?
16 A. Therewere 14 cases of NHL, three of
17  which were confirmed by pathologic diagnosis. |
18 Dbelieve there were on the order of 30 and then a

19 few casesof AML, some of which were confirmed
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20 Dby histopathologic diagnosis and some that

21  weren't.

22 Q. How many of the cases that the

23  Shanghai hedlth study is-- has evaluated have
24 been confirmed by histopathology -- describe for

25  usthe process that the Shanghai health study
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1  goesthrough to diagnose these cases and what it
2  includes.

3 A. After apatient presents at Shanghai

4  Hospital, the laboratory performs sampling

5 including biopsy, analysis of blood, bone

6  marrow, and then performs a series of molecular
7  diagnostic studies in keeping with -- in strict

8  adherenceto the WHO criteriafor

9 classification. Histopathologic and

10  hematologic, morphologic review is performed.
11 Cytogenetic analysis and molecular genetic

12 anaysisisperformed. A diagnosisis made

13  typicaly by two independent morphol ogists and
14  thenintegrated into a study diagnosis,

15  sometimes three.

16 Each of those studiesis then

17  independently peer-reviewed by a board-certified
18 hematopathologist from the United States, who

19 for study purposes reviewsthe cases. And then
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20 additional tertiary review isappliedin

21  selected casesinvolving athird expert in the
22 United States.

23 MR. BROWN: Object to

24 responsiveness.

25 Q. (BY MR. SCOTT) How does that compare

file:///CJ/Users/Madek 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (662 of 676) [7/1/2010 11:25:38 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

332

1 with the evaluative techniques that were

2  utilized by the NCI kind of study?

3 A. Thereisvirtually no molecular or

4  phenotypic or cytogenetic analysis performed in
5 thosestudies. Some of the diagnoses were

6 anecdota or verbal, involving no documented

7  laboratory or pathology analysis. The criteria

8 that were used in the diagnosis of those cases

9 were not standardized, which isaproblem in

10 China. A relatively small number were available
11 for independent histopathologic review in the

12 United States and have been reported in those

13  studies, as| said, three out of 14 lymphomas

14  exposure group. A larger number of AMLs| think
15  were-- there was material available for review.
16 Q. | want to -- with regard to this

17  editoria of Peter Infante in the International

18  Journal of Occupational and Environmental

19 Headlth, | notice on the editorial board of that
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20  journd -- thefollowing individuals sit on that
21 editoria board: Peter Infante, Barry Levy, and

22 Dan Tetelbaum. Areyou familiar with those

23  men?
24 A. Yes
25 Q. Areyou familiar with whether or not
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1 every one of those men has testified on multiple
2 occasionsfor plaintiffsin casesinvolving

3  benzene?

4 A. Incasesthat | have been a

5 consultant on, they are frequently involved as

6 consultants.

7 Q. Whenyouread Dr. Infante's

8 editorial in the International Journal of

9  Occupationa and Environmental Health did you
10 notice whether he disclosed that he makes alot
11 of money testifying for plaintiffsin benzene

12 cases?

13 A. What | noticed was there are no --

14  there are no statements of potential conflict of
15 interest or financia support, and yet that's a

16 preeminent policy of the journal, at least

17  stated intheir policies.

18 Q. That'sal | have. Thank you.

19 MR. BROWN: | don't have any further
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20 questions.

21 THE VIDEOGRAPHER: Thisincludesthe
22  August the 29th deposition of Dr. Richard Irons.

23  Thetimeisapproximately 6:55 p.m. and we are

24 now off the record.

25
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2 CORRECTION PAGE
WITNESS: RICHARD D. IRONS, Ph.D. August 29, 2006
3 PAGE LINE CHANGE REASON

10

11

12

13

14

15

16

17

18
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file:///CJ/Users/M adeK 42/Desktop/EX PERT%20TRANSCRI PTS/irons.r.06.08.txt (667 of 676) [7/1/2010 11:25:38 AM]



file://IC|/Users/MadeK 42/Desktop/ EX PERT%20TRANSCRIPT S/irons.r.06.08.txt

20

21

22

23

24

25

file:///Cl/Users/M adeK 42/Desktop/EX PERT%20TRANSCRIPT S/irons.r.06.08.txt (668 of 676) [7/1/2010 11:25:38 AM]



file://IC)/Users/M adeK 42/Desktop/EXPERT%20TRANSCRIPT S/irons.r.06.08.txt

335
1 SIGNATURE PAGE
2 |, RICHARD D. IRONS, Ph.D., have read

the foregoing deposition and hereby affix my
3  signature that sameistrue and correct, except
as noted on the correction page.

S RICHARD D. IRONS, Ph.D.

THE STATE OF TEXAYS)
7 COUNTY OF JEFFERSON)

8 Before me, :
on this day personally appeared RICHARD D.
9 IRONS, Ph.D., known to me (or proved to me under
oath or through )
10  (description of identity card or other document)
to be the person whose name is subscribed to the
11  foregoing instrument and acknowledged to me that
he/she executed the same for the purposes and
12 consideration therein expressed.
Given under my hand and seal of

13  officethis day of ,
2006.
14
15
NOTARY PUBLICIN AND FOR
16 THE STATE OF
My commission expires.
17
18
19
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1 CAUSE NO. E-170.351
IN THE DISTRICT COURT OF JEFFERSON COUNTY,
2 TEXAS, 172ND JUDICIAL DISTRICT

3 YOLANDA MCCARTY ROBERTS, ET AL
VS.
4  SHELL OIL COMPANY, ET AL

5 REPORTER'S CERTIFICATION
DEPOSITION OF RICHARD D. IRONS, PH.D.

6 TAKEN AUGUST 29, 2006

7 [, Joanne Blair, Certified Shorthand

Reporter in and for the State of Colorado,
8 hereby certify to the following:
That the witness, RICHARD D. IRONS, Ph.D.,
9 wasduly sworn by the officer and that the
transcript of the oral depositionisatrue
10 record of the testimony given by the witness;
That the deposition transcript was submitted
11  on September 8, 2006, to the witness or to the
attorney for the witness for examination,
12  signature and return to Esquire Deposition
Services, L.L.P., by October 6, 2006.
13 That the amount of time used by each party
at the deposition is as follows:
14  Darren Brown..... 5 HOURS:38 MINUTE(S)
Robert Scott.....01 HOURS:01 MINUTE(S)
15
That pursuant to information given to the
16  deposition officer at the time said testimony
was taken, the following includes counsel for
17  all parties of record:
Darren Brown - Attorney for Plaintiff

18 Rodney Barnwell - Attorney for Plaintiff
Robert Scott - Attorney for Defendant
19 Univar U.SA., Inc.
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20 | further certify that | am neither counsel
for, related to, nor employed by any of the

21  partiesor attorneysin the action in which this
proceeding was taken, and further that I am not

22  financialy or otherwise interested in the
outcome of the action.

23 Further certification requirements pursuant
to Rule 203 of TRCP will be certified to after

24 they have occurred.

25
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1 Certified to by me this 5th of September,
2006.

5 JOANNE BLAIR
Esquire Deposition Services

6 303 East 17th Avenue, Suite 565
Denver, Colorado 80203

7 (303) 316-0330

10
11
12
13
14
15
16
17
18
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1 FURTHER CERTIFICATION UNDER RULE 203 TRCP

2 The original deposition was/was not
returned to the deposition officer on

If returned, the attached Changes and

4  Signature page contains any changes and the
reasons therefor;

5 If returned, the original deposition was
delivered to Darren Brown, Custodial Attorney;

6 That $ is the deposition officer's
charges to the Plaintiff for preparing the

7 original deposition transcript and any copies of
exhibits;

8 That the deposition was delivered in
accordance with Rule 203.3, and that a copy of

9 thiscertificate was served on al parties shown
herein on and filed with the Clerk.

10 Certified to by me this 6th day of

September, 2006.

11

12
JOANNE BLAIR

13 ESQUIRE DEPOSITION SERVICES
303 EAST 17TH AVENUE, SUITE 565

14 DENVER, COLORADO 80203
(303) 316-0330

15

16

17

18

19
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