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(2) COMBUSTION ENGINEERING, INC., a corporation organized,
created and existing under and by virtue of the laws of the State
of Delaware, with an agent for service, to-wit, C, T. Corporation
System, Republic National Bank Building, Dallas, Dallas County,
Texas;

(3) R, & I. REFRACTORY AND INSULATION CORPORATION, a
corporation organized, created and existing under and by virtue
of the laws of some state, with an agent for service; however,
plaintiff does not know the name and address of such agent for
service;

(4) JOHNS-MANVILLE PRODUCTS CORPORATION, a corporation
duly organized, created and existing under and by virtue of the
lavs of the State of Delaware, with an agent for service, to-wit,
Prentice-Hall Corporation System, Littlefield Building, Austin,
Travis County, Texas;

(5) OWENS=-CORNING FIBER GLASS CORPORATION, a corporation
organized, created and existing under and by virtue of the laws of
the State of Delaware, with an agent for service, to~-wit, C, T,
Corporation System, Republic National Bank Building, Dallas,
Dallas County, Texas;

(6) EAGLE-PICHER INDUSTRIES, INC., a corporation duly
: organized, created and existing under and by virtue of the laws
PR T of the State of Ohio, with an agent for service, towit, C, T.
D . Corporation System, Republic National Bank Building, Dallas,
Dallas County, Texas;

(7) PITTSBURGH CORNING CORPORATION, a corporation duly
organized, created and existing under and by virtue of the laws
of the State of Pennsylvania, with an agent for service, to-wit,
C. T. Corporation System, Republic National Bank Building, Dallas,
Dallas County, Texas;
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
BEAUMONT DIVISION

SAMUEL R. POTTER H

VsS. : CIVIL ACTION NO., 452027

FIBREBOARD PAPER PRODUCTS H
: FILED

CORPORATION, ET AL
COMPLAINT &y
M 769 19

James R. Cooney, Clerk, U. S. Court

By ¢2h4%§;£4L444¢ e
DEPUTY

COMES NOW SAMUEL R. POTTER, hereinafter called Plaintiff,

TO THE HONORABLE JUDGE OF SAID COURT:

complaining of:

(1) FIBREBOARD PAPER PRODUCTS CORPORATION, a corporation
organized, created and existing under and by virtue of the laws
of the State of Delaware, with an agent for service, to-wit,
C. T. Corporation System, Republic National Bank Building, Dallas,
Dallas County, Texas;

{(2) COMBUSTION ENGINEERING, INC., a corporation organized,
created and existing under and by virtue of the laws of the State
of Delaware, with an agent for service, to-wit, C. T. Corporation
System, Republic National Bank Building, Dallas, Dallas County,
Texas;

(3) R, & I. REFRACTORY AND INSULATION CORPORATION, a
corporation organized, created and existing under and by virtue
of the laws of some state, with an agent for service; however,
plaintiff does not know the name and address of such agent for
service;

(4) JOHNS-MANVILLE PRODUCTS CORPORATION, a corporation
duly organized, created and existing under and by virtue of the
laws of the State of Delaware, with an agent for service, to-wit,
Prentice-Hall Corporation System, Littlefield Building, Austin,
Travis County, Texas;

(5) OWENS-CORNING FIBER GLASS CORPQRATION, a corporation
organized, created and existing under and by virtue of the laws of
the State of Delaware, with an agent for service, to-wit, C, T,
Corporation System, Republic National Bank Building, Dallas,
Dallas County, Texas;

(6) EAGLE~PICHER INDUSTRIES, INC., a corporation duly
organized, Treated and existing under and by virtue of the laws
of the State of Ohio, with an agent for service, towit, C. T,
Corporation System, Republic National Bank Building, Dallas,
Dallas County, Texas;

(7) PITTSBURGH CORNING CORPORATION, a corporation duly
organized, created and existing under and by virtue of the laws
of the State of Pennaylvania, with an agent for service, to~-wit,
C. T. Corporation System, Republic National Bank Building, Dallas,
Dallas County, Texas;




(8) UNARCO INDUSTRIES, INC,, a corporation duly
organized, created and existing under and by virtue of the laws
of the State of Illinois, with an agent for service, to-wit,

C. T. Corporation System, Republic National Bank Building,
Dallas, Dallas County, Texas;

(9) PHILIP CAREY CORPORATION, a corporation duly
organized, created and existing under and by virtue of the
laws of the State of Ohio, with an agent for service, to-wit,
Prentice-Hall Corporation System, Littlefield Building,
Austin, Travis County, Texas;

(10) ARMSTRONG CONTRACTING AND SUPPLY CORPORATION, a
corporation organized and existing under the laws of the State

of Delaware, with an agent for service, to-wit, C. T. Corporation

System, Republic National Bank Building, Dallas, Dallas County,
Texas,

hereinafter called Defendants; and for cause of action, the
plaintiff alleges: .
1.
That the ground upon ;hich jurisdiction of this Court
depends 1s diversity of citizénship>of the parties hereto,
2.
That the amount in conttovefay herein exceeds the sum of
Ten Thousand ($10,000,00) Dollars, exclusive of interest aud
costs,
3.
That plaintiff 18 a resident of the State of Texas, and
resides in Orange County, Texas. »
4,
That defendants during all the times herein mentioned
and for a long time prior thereto, have been and now are engaged

in the manufacture of materials used for insulatiom containing

asbestos; that the products manufactured, compounded and prepared

by defendants, acting through their servants, employees, repre-

sentatives and agents were and are placed on the market to be
purchased and used by the public.
5.

The p laintiff says that during the years 1940 to 1967,

inclusive, he was employed as an insulator, and that in the performance
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of his duties as an insulacpt. he was required to handle large
quantities of the products manufactured and distributed by the
above named defendants. That in addition to the fact that
the plaintiff actually used the products manufactured by the
above named defendant, and maany moré. as an insulator, and
specifically many and various products containing asbestos,
the plaintiff says that on many of the jobs, while nat using
himself the specific products manufactured by the defendants,
he was nevertheless exposed to the dangerous materials and
especially asbestos dust and fibers which were used by other
workers in the same area at which plaintiff was working.

6.

That during the period of time in which plaintiff was
employed as an insulator from the year 1940 to 1967, inclusive,
in the course of his employment, due to the negligence and
carelessness of the defendants, he was caused to come in contact
with the insulation produced and manufactured and distributed
by the defendants, aund its chemical compounds, deleterious
substances and matter, and directly in consequence of said
negligence and carelessness of the defendants, did sustain
severe, permanent and disabling injuries as hereinafter set
forth.

7.

That the injuries and damages complained of herein
vere directly and proximately caused by the negligence and
carelessness of the defendants in the following additional
particulars:
‘ (a{hnrhat the ;;fendants knew or in the exercise of ordinary
or reasonable care ought to have known that the insulation they
so prepared, manufactured and distributed were deleterious,
poisonous and highly harmful to plaintiff's body, lungs,

respiratory system, skin and health, and that plainciff would
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not know of such danger to his health, notwithstanding which,
defendants negligently failed to take any reasonable precautions
or exercise reasonable care to warn plaintiff of thé danger and
harm to which he was exposed while handling the defendants' said
insulation.

(b) That the defendants knew or in the exercise of
ordinary care ought to have known that their said insulation
was deleterious, poisonous and highly harmful to plaintiff's
body, lungs, respiratory system, skin and health, and that
plaintiff would not know of such dangerous character, notwith-

standing which defendants failed and omitted to provide plaintiff

with the knowledge as to what would be reasonably safe and sufficient

wearing apparal and proper protective equipment and appliances, if

in truth there was any, to protect him from being poisoned and
disabled as he was by exposure to such deleterious and harmful
compound substances and other material contained in said
defendants' insulation.

(¢) That the defendants knew or in the eQercisa of
ordinary or reasonable care ought to have known that their
insulation was deleterious, poisonous and highly harmful to
plaintiff's body, lungs, respiratory system, skin and health,
notwithstanding which defendants negligently and carelessly
packaged said insulation so that in the ordinary handling
for installation thereof, this plaintiff would come in contact
with such deleterious, poisonous and highly harmful compound
substances and other materi;l contained in said defendaﬁts'

insulation,

(d) That the defendants knew or in the exercise of
ordinary or reasonable care ought to have known that the
insulation they produced contained deleterious, poisonoug and
highly harmful substances to the human body, lungs, respiratory

.

system, skin and health, notwithstanding which defendants

.
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negligently failed to take any reasonable precautions or
exetcis? reasonable care by placing any warnings on their
containers of sald insulation to warn the handlers thereof
of the dangers to health in coming in contact with said
insulation,

(e) That the defendants knew or in the exercise of
reasonable care ough£ to have known that their insulation
contained deleterious and highly harmful substances to
plaintiff's health, body, lungs, respiratory system and
skin, and defendants knew or in the exercise of ordinary
or reasonable care should have known that plaintiff would
not know the dangerous characteristics of their said insulation,
notwithstanding which defendants nggligently failed to take
reasonable precautions or exercige reas;nable care to warn
plaintiff of said d;;ger and to instruct the plaintiff in the
proper handling of their said insulation, or to take any
reasonable precautions or exercise any reasonable care to
protect plaintiff from harm and negligently failed to adopt
and enforce a reasonable safe plan and method of handling
and installing said insulation.

8.

In addition, the plaintiff says that the defendants breached
their warranties to plaintiff in the following respects:

{a) That the defendants knew or in the exercise of
reasonable care ought to have known that their insulation was
defective a;d that such insulation was not suitable for the
purposes f;r which it was intended. .

(b) TE;; the defe;danca should have tested their products,
especially those containing asbestos, to ascertain the safe or
dangerous nature of such prbducts before offering them for sale,
or in the alternative, should have removed such products from the

market upon ascertaining that such ptoducté would cause asbeétos{s.
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.(¢) That the defendants shouldrhave devised a method
of application of their products, especially those containing
asbestos, that would have kept those using suéh products from
contfac:ing asbestosis {f the defendants would not remove such
products from sale to the public.

(d) That the products of the defendants, aspecially
those containing asbestos, were warranted, either expressly
or impliedly, to be merchantabl?, when in truth they were
not, and therefore the defendants breached to the plaintiff,
as well® as to othérs, the warranty of merchantability.

9.

The plaintiff would further show unto the Court that
at all the :;mes material hereto, over the period of years
in which plaintiff has been employed as an insulator, the
manufacture, sale and distribution of insulation materials
with which plaintiff'came in contact, was under the exclusive
control of the defendanta, their agents, servants and employees,
and that had the defendants herein not been guiliy of negligence
as hereinabove set forth, plai?tiff would not have sustained
his injuries and damages as herein set forth, and therefore,
plaintiff says that he is entitled to recover from the defendants
;nder the doctrine of res ipsa loquitur,

10,

That as a direct and proximate cause of the aforesaid
occurrance and ;ircuma:ances and the negligence and carelessness
of the Qefeﬁdanti. and the defendants' breach of warranties, the
plaintiff waa permanently and severely injurad; that he has
sustained a very serious and permanent injury to his lungs and
respiratory system, which has affected other parts of his body;
that he is suffering from the disease asbestosis; that he suffers

from shortness of breath, inability to breathe, clubbing of the
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fingers and toes; that it is necessary that plaintiff have
availab1e>to him at all times a container containing oxygen
in order that he may be able to breathe; that plaintiff
has extreme difficulty sleeping; that hg tires easily; that
he constantly coughs; that his future outlook is very dim;
that he has sought the services of physicians in an effort to
cure or arrest tha condition from which he is guffering, but
to no avail; that tﬁe plaintiff has lost his good health,
all of which is permanently disabling to him.

| ‘ 11,

That by reason of the negligence and carelessness of
the defendants, and each of them, and their breach of warranties
as hereinabove alleged, and because of the harm and injury to
plaintiff‘; health and the resulting disability therefrom, the
plaintiff has suffered a total loss of wages and earnings and
will continue to suffer such loss; that he was unable to
continue in his employment as an insulator, an employment
that he had been engaged in for many years, or to engage
in any gainfui activity at the present time, and his earning
capacity has been greatly and forever permanently diminished
and impaired.

12,
That in an effort to treat, relieve and heal himself

of said injuries and to regain his health, the plaintiff was

obliged to incur and will incur in the future an expense amounting

to a considerable sum of money for medical and hospitalization
care; expenses for medicines, supplies, and so forth, the amount
of which plaintiff is unable to accurately estimate at this time.
13,
That by reason of the facts hereinabove alleged.4plaint1ff

has suffered and sustained at the hands of the defendants, and
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each of them, general and special damages in the sum of Five
Hundred Thousand ($500,000.60) Dollars.
14,

The plaintiff further says that his injuries and damages
were directly and proximately caused by the gross negligence,
omission, conscious indifference and utter disregard for the
welfare of plaintiff on the parts of the defendants herein,
their agents, servants, employees, managers, superintendents,
supervisors and officers; that the award for this count should
be in such an amount thaf it would act as a deterrent to the
defendants and others from the future commission of like offenses
and wrdngs; and plaintiff further says that 1f each of the acts
of negligence alleged abéve did not independently and of them-
selves constitute gross negligence, then certainly all of said
acts of negligence combined and in the aggregate constituted
gross negligence, and the proximate cause of the plaintiff’'s
injuries; that as a result of plaintiff's injuries, he has suffered
actual damages as herein shown, which were the direct and proximate
cause of his injuries, for which plaintiff is entitled to recover
exemplary damages in thevsdm of Five Hundred Thousand ($500,000,00)
Dollars.

15,
That by reason of the facts hereinabove alleged, plaintiff
has suffered and sustained at the hands of the defendants, and
each of them, general and special damages in the sum of Five

Hundred Thousand ($500,000.,00) Dollars.

WHEREFORE,.plaintiff demands judgment against the defendants
and each of them in the sum of Five Hundred Thousand ($500,000.00)
Dollars general and special damages, together with the sum of Five
Hundred Thousand ($500,000,00) Dollars exemplary damages, together

with his costs and disbursements herein, and interest on said judgment
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from the date thereof until paid at the rate of six (6Z) per
cent per annum, and such other and further relief to which he

may be entitled to receive.

STEPHENSON, THOMPSON AND MORRIS

By
Attorneys for
Stephenson Bu
P. 0, Box 68

Orange, Texas 77630

laintiff
ding




IN THE UNITED STATES DISTRICT COURT —
FOR THE EASTERN DISTRICT OF TEXAS E? [ VT :j
BEAUMONT DIVISION ; e

N
jc‘lil(,'i 1‘: {4 _L(l& ?C é()
SAMUEL R. POTTER B;}C~--)CL¥$9~ L\{Liilt
vs. - CIVIL ACTION No. 6329 — iut¥

FIBREBOARD PAPER PRODUCTS
CORPORATION, ET AL

ORIGINAL ANSWER OF DEFENDANT
ARMSTRONG CONTRACTING AND SUPPLY CORPORATION

TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW Armstrong Contracting and Supply Cor-
poration, one of the defendants herein, and for answer to

plaintiff's Complaint says:

FIRST DEFENSE

The complaint fails to state a claim against your
defendant upon which relief may be granted, and therefore
should be dismissed.

SECOND DEFENSE

1. Your defendant admits the allegations of
paragraph (1) of the complaint. _
2. Your defendant admits the allegations of
paragraph (2) of the complaint.
3. Your defendant admits;the allegations of
paragraph (3) of the complaint.
- E7- Your deféndant admits the allegations of
paragraph (4) of the complaint.
5. With respect to the allegations of paragraph
(5) of the complaint your defendant says that it is withbut
knowledge or information sufficient to form a beliéf as to

the truth thereof and therefore denies the same.




6. With respect to the allegétions of paragraph
(6) of the complaint your defendant says that it is without
knowledge or information sufficient to form a belief as to
ﬁhe truth thereof and therefore denies the same.

| 7. Wlth respect to the allegations to paragraph

(7) of the complaint your defendant denies the same.

8. With respect to the allegations to paragraph
(8) of the complaint your defendant denies the same.

G. With respect to the allegations to paragraph
{9) of the complaint your defendant denies the same.

10. With respect to the éllegations of paragraph
(10) of the complaint your defendant says that it is withoﬁt

knowledge or information sufficient to form a belief as to
the truth thereof and therefore denies the same.

11l. With respect to the allegations of paragraph
(11) of the complaint your defendant says that is is without
knowledge or information sufficient to form a belief as to
;,; the truth thereof and therefore denies the same;

12. With respect to the allegations of paragraph
(12) of the complaint your defendant says that is is without
knowledge or information sufficient to form a belief as to
the truth thereof and therefore denies the same.

13. With respect to the allegations of paragraph

(L3 of the complaint your defendant denles the same.

14, With respect to the allegations of paragraph
(4 of the complaint your defendant denies the same. '
-— 15. With respect to‘the allegations of paragraph
Amq“gmxﬁw; (15) of ﬁhe complaint your defendant denles the same.
R WHEREFORE, PREMISES CONSIDERED, your defendant
prays that on a hearing that plaintiff take nothing and

that your defendant go hence and recover its costs.
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FULBRIGHT, CROOKER, FREEMAN
BATES & JAWORSKI

Attorneys for Defendant Armstrong
Contracting and Supply
Corporation

Address:

800 Bank of the Southwest Building
Houston, Texas 77002

I, W. N. Arnold, Jr., one of the attorneys of
record for the Defendant, Armstrong Contracting and Supply
Corporation, hereby certify that a true and correct copy
of the above and foregoing answer was on this the /¢
day of June, 1969. mailed to Messrs. Stephenson, Thompson
and Morris, P, O, Box 68, Orange, Texas 77630, attorneys
of record for the Plaintiff, by mailing same through the
United States mail properly stamped and addressed as above,

y/\\
W. N. Arnold, Jr.-” =

Attorney for Defendant Armstrong
Contracting and Supply
Corporation
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

BEAUMONT DIVISION ]M“““nm
Aleg

SAMURL R. POTTER H

Vs, : CIVIL NO. 6329

FIBREBOARD PAPER PRODUCTS
CORPORATION ET AL

s as

PLAINTIFF'S MOTION TO DISMISS R. & I,
REFRACTORY AND INSULATION CORPORATION
AS PARTY DEFENDANT

TO THE HONORABLE JUDGE OF SAID COURT:

Comes now the plaintiff in the above entitled
civil action, and files this his motion to dismiss as
partf defendant R. & I. Refractory and Insulgtion
Corporation, because the plaintiff has ascertained

that said defendant i3 no longer a separate entity, but

has been absotbeﬁ by corporate consolidation with
Combustion Engineering Corporation, Inc., and that
Combustion Engineering Corporation, Inc. is respbnsible
for all liabilities for R, & I. Refractory and Insulatior
Corporation.

WHEREFORE, plaintiff prays that said defendant be

‘dismissed without prejudice as party defendant,

) ' STEPHENSON, THOMPSON AND MORRIS

o . Attorneys for aintiff
jﬂyﬁ Stephenson Bu zéing
o : Orange, Texas 77630




IN THE UNITED STATES DISTRICT COURT ‘
FOR THE EASTERN DISTRICT OF TEXAS —— M3
BEAUMONT DIVISION James R

SAMUEL R. POTTER &;j{/\y

vs. CIVIL ACTION NO. 6329

FIBREBOARD PAPER PRODUCTS
CORPORATION, ET AL.

ORIGINAL ANSWER OF DEFENDANT PHILIP CAREY CORPORATION

TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW Philip Carey Corporation, one of the defend-

ants herein, and for answer to plaintiff's complaint says:

FIRST DEFENSE

The complaint fails to state a claim against your
defendant upon which relief may be granted, and, therefore,
should be dismissed.

SECOND DEFENSE

1. Your defendant admits the allegations of paragraph
(1) of the complaint.

2. Your defendant admits the allegations of paragraph
(2) of the complaint.

3. Your defendant admits the allegations of paragraph
(3) of the complaint,

4, Your defendant admits the allegations of paragraph
(4) of the complaint.

5., With respect to the allegations of paragraph (5)
of the complaint, your defendant says that it is without
knowledge or information sufficient to form a belief as to
the truthr—-thereof and, thereforg, denies the same.

6. With respect to the allegations of paragreph (6)
of the complaint, your defendant says that it 1s without
knowledge or information sufficient to form a belief as to

the truth thereof and, therefore, denies the same.




7. With respect to the allegations of paragraph
(7) of the comglaint, your defendant denies the same.

8. With respect to the allegations of paragraph
(8) of the complaint, ybur defendant denies the same.

9. With respect to the allegations of paragraph
(9) of the complaint, your defendant denies the same.

10. With respect to the allegations of paragraph
(10) of the complaint, your defendant says that it is without
knowledge or information sufficient to form a belief as to
the truth thereof and, therefore, denies the same.

11. With respect to the allegations of paragraph
(ll) of the complaint, your defendant says that it is without
knowledge or information sufficient to form a belief as to
the truth thereof and, therefore, denies the same.

12. With respect to the allegations of paragraph
(12) of the complaint, your defendant says that it is without‘
knowledge or information sufficient to form a belief as to
the truth thereof and, therefore, denies the same.

13. With respect to the allegations of paragraph
(13) of the complaint, your defendant denies the same.

14, With respect to the allegations of paragraph
(14) or the complaint, your defendant denies the same.

15. With respect to the allegations of paragraph
(15) of the complaint, your defendant denies the same.

WHEREFORE, premises considered, your defendant prays

.that on a hearing that plaintiff take nothing and that your

defendant go hence and recover its costs.

By

: XV A

Bank of the\gouthwest Bullddng

Houston, Texas 77002

Attorneys for defendant Philip Carey Corporation




I, W. N. Arnold, Jr., one of the attorneys of
record for the defendant, Philip Carey Corporation,
hereby certify that a true and correct copy of the
above and foregoing answer was on this the 2?67
day of June, 1969, mailed to Messrs. Stephenson, Thompson
and Morris, P. 0. Box 68, Orange, Texas, 77630, attorneys
of record for the plaintiff, by mailing same through the

United States mail properly stamped and addressed as above.

:’ //7

Wy N. Arnold, Jr.

Attorney for defendant
Philip Carey Corporation




IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

BEAUMONT DIVISION F ED
— M P ,
- S 1947,
SAMUEL R. POTTER § James %C ney, Clerk, U.'s. Court
is By —>Lacior Fit
vs. ‘ 4 DEP
: CIVIL ACTION uTY”
FIBREBOARD PAPER PRODUCTS § NO. 6329
CORPORATION, ET AL :
g

ORIGINAL ANSWER OF PITTSBURGH CORNING CORPORATION
TO PLAINTIFF'S ORIGINAL COMPLAINT

TO THE HONORABLE JUDGE OF SAID COURT:

Comes now PITTSBURGH CORNING CORPORATION, named as the

seventh Defendant in the above-styled and numbered cause, and files this

its Original Answer to Plaintiff's Original Complaint, and for such Answer
this Defendant would show the Court as follows:
1. -
Answering Paragraphs 1, 2 and 3 of Plaintiff’s Original Complain't.

this Defendant admits the same.

2,

Answering Paragraph 4 of said Complaint, and only on behalf of
Pittsburgh Corning Corporation, it is admitted that Pittsburgh Corning
Corporation is now engaged in the manufacture of materials used for pipe
insulation. which contain a small amount of asbestoa. It ia denied that this

Defendant, during all of the times mentioned in said Co mplaint, and for -

a loné time prior thereto, was engaged in the manufacture of materials used

for insulation containing asbestos. It is further denied that this Defendant now,

or at any time, manufactured said insulation products and placed the same

b by

on the market to be purchased and used by the general public. and it is '

affirmatively alleged that this Defendant, Pittsburgh Corning Corporation, |
sells its product to insulation contractors who employ experienced insulation
workers in the application of said product.

3.

' This Defendant denies eachand every, an and singular, the allegations

contained in Paragraphs 5, 6, 7. including literary sub-paragraphs (a) through




(e), inclusive, 8, including literary sub-paragraphs (#) through (d),
inclusive, 9, 10, 13, 14 and 15, and demands strict proof thereof, if
relevant to any alleged cause of action against this Defendant, Pittsburgh
Corning Corporation. 4.

Answering Paragraph 11 of said Original Complaint, Pittsburgh
Corning Corporation denies that, its agents., servants or employees, were
in any way negligent or careless, as alleged therein, and further denies
that there was any breach of warranty as between this Defendant and the said
Plaintiff, or that the Plaintiff suffered any harm and injury to his health
and resulting disability therefrom. as a result either of any negligence
or breach of warrarty on the part of this Defendant, its agents, servants
or employees. For lack of sufficient knowledge or information to constitute
a belief, this Defendant can neither admit nor deny the allegations contained
in Paragraph 11 regarding Plaintiff's alleged loss of wages and earnings.
or that he will continue to suffer such lo.ss. or that he is unable to continue
in his employment as an insulator, or that he is able to engage in any gainful
activity at the present time, or that his earning capacity has been greatly
and forever permanently diminished and impaired, and therefore, demands

strict proof thereof, by the Plaintiff, if relevant.

5.

Answering paragraph 12 of said Complaint, for lack of sufficient
knowledge or information to constitute a belief, t!;ispefex@ggt. Pittsburgh
Corning Corporation, denies the allegations of Paragraph 12 of said
Complaint, : 4 B

B - 8.
Answering the prayer to Plaintiff's Complaint, Defendant denies that
Plaintiff is entitled to any of the relief sought.
7.

This Defendant denies each and every allegation contained in said

Original Complaint, not heretofore admitted, controverted, or denied.
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AFFIRMATIVE DEFENSES

First Affirmative Defense

This Defendant, Pit tsburgh Corning Corporation, denies that the
Plaintiff sustained any injury as a result of contact or use of any product
manufactured by it.

Second Affirmative Defense

Further answering herein, and by way of affirmative defense, this
Defendant, Pittsburgh Corning Corporation, says that the products which
this Defendant manufactured and sold were at all times reasonably sa fe and
fit for the purposes for which they were made, manufactured and sold. It is
denied that the same were in anywise defective for the use for which they were
manufactured,

Third Affirmative Defense

This Defendant, Pittsburgh Corning Corporation, denies that any
product which it manufactured and sold in anywise caused, or brought about
any injury or illness to Plaintiff, and this Defendant further says that the
physical condition of which Plaintiff complains, is the result, in whole or in
part, of prior or subsequent injuries, diseases, bodily conditions and in-
firmities, for which, or for the consequence of which, this Defendant is in |
nowise liable or responsible.

Fourth Affirmative Defense

If. Plaintiff did sustain any injury as a result of the use of any product
manufactured by this Defendant, which is expressly denied, then such injury
was sustained as a result of the occupation of the Plaintiff, in that he had been
engaged as an {nsulator or worker in the insulation field for a number of years,
and at all times kn;w that he was working in dust-laden air, which contained
asbestos dust, as well as other dust particles, part of which were created by
his own work, and the work of other insulators, and by the failure of his
employer or owner of the premises on which he was working to provide facilitie:
for the elimination of dust-laden air, and therefore, any such injury as he
may have sustained, was an occupational disease from his long-continued

occupation as an insulator, and not as a result of any isolated incident or contac!
. -3-




with any product manufactured by Pittsburgh Corning Corporation.  This
Defendant says that it is not legally liable @ responsible for any occupational
disease which was suffered or sustained by Plaintiff in the course of his em-
ployment over a number of years; and further, Defendant, Pittsburgh Corning

Corporation denies that the Plaintiff worked with products manufactured by it.

Fifth Affirmative Defense

Pittsburgh Cornirg Corporation, cdenies that any product or products
which it manufactured and sold for heat insulation purposes in anywise caused or
brought about injury or illness, if any, to the Plaintiff, and this Defendant says
that the physical conditions of which Plaintiff comp_laina were in nowise caused
or brought about by any product manufactured a sold by this Defendant, but
such condition was due solely to disease and other causes, or to the acts and

omissions of third persons, and the acts of the Plaintiff.

Sixth Affirmative Defense

Further answering herein, and while denying that the Plaintiff sustained
any injury as a result of contact @ use of any product manufactured by Pitts-
burgh Corning Corporation, if he did sustain injury or did sustain an occupation-
al disease as a result of the use of any insulation product manufactured by this
Defendant, which is speciﬁcaliy denie&. either separately, or in conjunction
with products manufactured by any of the other Defendants, then this Defendant

w ould show that the injuries, conditions and damages of which Plaintiff complains,
were due solely and alone, or, in the alternative, were proximately caused by
the negligent acts, wrongs and omissions of the Pld int iff, and that at all times
material hereto, Plaintiff failed to exercise ordinary care for his own safe‘ty.'
all of which pt;oxtmately caused the injui-ies and conditions of which he now
complains, all of which is plead in bar hereo_f.

Seventh Affirtmative Defense

For further answer herein, if such be neceasary, and as an affirm-
ative defense, this Defendant says that Plaintiff was fully advised of the
condition of which he now complains in 1961 or 1962; that said Plaintiff at that

time was suffering from respiratory problems, weakness and shortness of
. _4_
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breath; that he received medical treatment therefor, and that nevertheless,
the Plaintiff failed and refused to use and utilize'any safety devices, such as
a mask or respirator for breathing; that he failed to request the use of such
mask and respirator; ‘that he failed to request his employer to furnish blowers
and other equipment to remove the dust-laden air, and he worked in dust-laden
air subsequent to his medical treatments and, despite the admonitions of the

doctor of his own choice, with full knowledge that he was inhaling such dust-

laden air; that he continued to work with insulation material containing some

asbestos after he knew, or in the exercise of ordinary care, should have known

that it was affecting his health.

Eighth Affirmative Defense

For further answerandaffirmative defense, if guch be necessary,

this Defendant, Pittsbtirgh Corning Corporation, says that if the Plaintiff did

sustain any injury as the result of the use of any product manufactured by this

Defendant, that Plaintiff used the product with full knowledge of the fact that

he was creating dust from the insulation product, and that he continued to work

in dust, despite the warnings of a physician of his own choice; but nevertheless,
continued to work in and around materials, or in areas where he was exposed

to the inhalation of dust or other foreign substances, but that he continued to
work under such conditions, Iknowing that he would breathe the dust, and that

it was, or would be harmful to him, which bars him from any recovery under

the theory that any risk was open and obvious to him, and he is likewise barred

under the doctrine of volenti non fit injuria. :

Ninth Affirmative Defense

If Plaintiff did sustain any injury, as a result of the use of any productif

-

manufactured by this Defendant, Pittsburgh Corning Corporation, which is
denied, then such occurred more than two years prior to the filing of this
suit on May 27, 1969, and such causge of action for personal injury is barred

by the two (2) year statute of limitations for the State of Texas.

Tenth Affirmsative Defense

If Plaintiff did sustain any injury as the result of the use of any product

manufactured by this Defendant. which is affirmatively denied, then such
-5=
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occurred more than four (4) years prior to the filing of this suit on May 27,
1969, and such cause of action for personal injury is barred by the four (4)
year statute of limitations of the Statg of Texas,

Eleventh Affirmative Defense 3

Further answering herein, Defendant, Pittsburgh Corning Corporation,
says that Plaintiff was an experienced insulation worker, according to his

allegations, and knew at all times that he was working with asbestos and

& I o

products containing asbestos, as well as other products, which were harmful :
to him. or, in the alternative, if he did not know this, his employers knew,
at all times, that they were working with insulation materials which contain

some asbestos, and said employers had knowledge of the fact that particles of

said products could enter the air when said products were cut or applied,

and the employer likewise had knowledge that if blowers or fans were not used -
in the area, that their employees would be subject to the dust hazard and
inhalation of dust; and further, the failure or refusal of his employer or
employers to provide some means whereby the dust was removed from the

air as a safety measure, was due to the negligence of his said employer

or employers, for which, or for the consequences of which, this Defendant

is not liable.

Twelfth Affirmative Defense

For further answer herein, and by way of atﬁrmattve defense.-
this Defendant says that if Plaintiff sustained any m;ury. as the result of the
use of any product manufactured by Pittsburgh Corning Corporation, there
existed no daty on the part of this Defen dant to wanr Plaintiff of any potential
danger in the handling of tixe insulating materials and pr¢ ==d this
Defendant denies that it owed any duty to Plaintiff to giv
with respect to such products.

Thirteenth Affirmative Defense

This Defendant, Pittsburgh Corning Corpor

of any warranty on its part, and denies any fault or - for

part of this Defendant, but on the contrary, says t —orparation,

or products manufactured by it were at all times » , relationship as

-6~
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the purpose of the insulation which was the purpose for which they were
manufacturevd and sold, and the Plaintiff's injury, if any, did not result

from any defect of such products. Further, any and all dust conditions

which resulted from use of the products were cra ted during the application
thereof, at which time the products were cut or changed from the original

form in which they were manufactured by this Defendant, and the conditions
under which the Plaintiff worked were at all times prescribed by his employer,
or the owner of the premises where the Plaintiff was employed. Thié Defendant
had no responsibility for the condition or conditions at the place of employment
where Plaintiff was performing his work.

Fourteenth Affirmative Defense

Further answering herein, and in the alternative, this Defendant says
that the Plaintiff's alleged injuries and damages, if any, were caused solely,
or, in the alternative, were proximately caused by acts, 'wrongs. omissions
and negligence of third parties, or a third party, for whose acts this Defendant
is in nowise liable or responsible; or, in the alternative, if Plaintiff sus-
tained any injuries from the use of any products or from any breach of warranty,
none of which are admitted, but denied, then such was the result of tbe fault
or breach of warranty of third parties, other than this Defendant.

Fifteenth Affirmative Defense

For further answer herein, and by way of affirmative defense,
this Defendant says that Plaintiff's injuries and damages, if any, were the
result of an unavoidable accident.

Sixteenth Affirmative Defense

Further answering herein, and iﬁ the alternative, Defendant, Pitts- .
burgh Corning Cc;rporation would show that there i; and was no legal liability
on the part of this Defendant, in that the alleged happenings in question were
brought abait or caused by transitory conditions arising in the course 61’ the
work which the Plaintiff was doing, and ordinarily incident thereto; and
Plaintiff and his employers used their own manner, method and means for
performing such work, and this Defendant, Plttsbur‘gh Corning Corporation,

owed no duty with respect to such work, nor was there any relationship as
-T= .




between Plaintiff and Pittsburgh Corning Corporation, which created any duty
on the part of it as to the manner or method in which the work was done, or

the conditiorsunder which the Plaintiff performed such work.

Seventeenth Affirmative Defense

For furth_er answer herein, Defendant says that if the Plaintiff
should recover any judgment herein (and this Defendant, Pittsburgh Corning
Corporation specifically denies that Plaintiff is entitled to recover judgment
as against it), then, and in such event, and under the provisions of Article
2212 of Vernon's Annotated Civil Statutes of the State of Texas, as well as
at common law, Defendant is entitled to judgment for indemnity and/or
contribution over and against the co-defendants herein, and each of them,
jointly and severally.

WHEREFORE Defendant, PITTSBURGH CORNING CORPORATION,
moves and prays the Court that upon trial hereof Plaintiff recover nothing,
as against this Defendant and, in the alternative, for judgment against the
c:o-defendants for indemnity and/or contribution over, and for such other and
further relief in the premises as this Defendant may show itself just entitled
to receive,

Respectfully submitted,

WELLS, DUNCAN, BEARD,
GREENBERG AND HUNT

By

15 Bea
Beaumont,

Savings Building
exas

Attorneys for Defendant, PITTSBURGH
CORNING CORPORATION




CROSS-ACTION OF DEFENDANT,
PITTSBURGH CORNING CORPORATION

TO SAID HONORABLE COURT:

Comes now PITTSBURGH CORNING CORFORATION, one of the
Defendants in the above-styled and n\;mbered cause, and files this its Cross-
Action against FIBREBOARD PAPER PRODUCTS CORPORATION, COM-
BUSTION ENGINEERING, INC., R & I REFRACTORY ANﬁ INSULATION
CORPORATION, JOHNS~MANVILLE PRODUCTS CORPORATION, OWENS-
CORNING FIBER GLASS CORPORATION, EAGLE-PICHER INDUSTRIES,
INC., UNARCO INDUSTRIES, INC., PHILIP CAREY CORPORATION
and ARMSTRONG CONTRACTING AND SUPPLY CORPORATION, all herein-
after called Cross-Defendants, and for said Cross-Action would show this
Honorable Court the following:

1.

Defendant, PITTSBUR GH CORNING CORPORATION alleges and
avers that if Plaintiff sustained any injury as a result of any act or omission
on the part of this Defendant, Pittsburgh Corning Corporation. which this
Defendant specifically denies, then such injury was caused and proximately
caused and contributed to be caused by the acts and omissions of the remaining

Defendants above-named and each of them, and Defendant, UNARCO

INIB_USTRIES. INC., being a su§§§§§or in interest to the Union Asbestos and )

& 370
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Rubber Company, and if any Jﬁ&gxﬁént is entered herein against this

wd S

Defendant, Pittsburgh Corning g?rporatiox}.; y then, and in such event, this
Defendant is entitled to indemnié;:‘from each and all of the other co-defendants;
or, in the alternative, is entitled to contribution against each and all of the
other co-defendants in accordance with the provisions of Article 2312 of
Vernon's Annotated Civil Statutes of Texas.
2.
This Defendant adopts and alleges each and every act against the

Cross-Defendants herein, as is alleged.in the Plaintiff's Original Complaint
N -9- .




against each and all of said Defendants.
WHEREFORE, this Defendant prays Judgment of thé Court that
Plaintiff take nothing against it, and that it go hence with its costs; in the
alternative, that it have Judgment for indemnity; on the further alternafive.
that it hav.e Judgment for contribution as set out above, and for such other
and further relief in the premises as this Defendant may show itself justly
entitled to receive.
Respectfully submitted,

WELLS, DUNCAN, BEARD,
GREENBERG AND HUNT

575 Beaumont a ings Bt.u dmg
Beaumont, Texas 77701

Attorneys for Defendant,
PITTSBURGH CORNING CORPORATION

Certificate of Service

I hereby certify that a copy of the above and foregoing Original Answer
of Defendant, PITTSBURGH CORNING CORPORATION, to Plaintiff's Original
Complaint, as well as the Cross-Action of PITTSBURGH CORNING CORPOR-
ATION against all other Defendants, was mailed by certified mail, return
receipt requested, on thig the _ j5¢ day of July , 1969, to the
following attorneys of record:

Mr. Ward Stephenson Mr. Gerald Coley

Stephenson, Thompson & Morris Vinson, Elkins, Seéarles & Connally
Stephenson Building First City National Ban k Building
Orange, Texas Houston, Texas 77002

Mr. John G. Tucker , ;. .. ... Mr. Gordon R. Pate

Orgain, Bell & Tucker N ‘ 1119 Beaumont Savmgs Bmldmg
Beaumont Savings Building ;. , Beaumont, Texas 77701 _ . . .

Beaumont, Texas 77701

Mr. Charles S. Pipkin Mr. George A. Weller

Strong, Pipkin, Strong & Nelson Weller, Wheelus & Green
P. O. Box 1632 P. O. Box 350
Beaumont, Texas 77704 Beaumont, Texas 77704

Mr. John D. Rienstra

King, Sharfstein & Rienstra
707 Beaumont Savings Building
Beaumont, Texas 77701

Defendant, P{TTSBURGH CORNING
CORPORATION

-10-
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF TEXAS -
- FILED
BEAUMONT DIVISION.  — M.l 7 /g
e B oty i
SAMUEL R. POTTER § 3N Y eI
0 AT,
vS. < DEPUTY
CIVIL ACTION NO. 6329
FIBREBOARD PAPER PRODUCTS §
CORPORATION ET AL. §
ANSWER OF DEF COMBUSTION ENGI NG, INC.

Now comes Combustion Engineering, Inc., one of the defendants
in the above-entitled and numbered cause, and makes and files
this, its Answer to the Complaint of the plaintiff, and for such
answer says:

This defendant admits the allegations of paragraph (2) under
the first unnumbered paragraph of said Complaint, being the
preamble thereof, and denies the allegations of paragraph (3)
thereof; as to paragraphs (1), (4). (5), (6), (7), (8), (9)
and (10), these paragraphs do not relate to this defendant and
defendant does not have sufficient knowledge or information
upon which to base a belief as to the truth or falsity thereof.

1.

As to the allegations of paragraph 1 of said Complaint, this

> CA
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defendant does not hgy:e& ns&t,xkff&giﬁ%}tdknowlxeggb‘e“g;aggbfgmation upon
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which to base a beligfAgg,Egmgyer;rggg,qrﬁfalsity thereof, inasmuch
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as it does not have knowledge as to the citizenship of the parties:

other than this defendant.
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2.

This defendant admits the allegations of paragraph 2 of said
Complaint to the effect that the amount in controversy herein
exceeds the sum of Ten Thousand ($10,000.00) Dollars, exclusive
of interest and costs, but denies that the plaintiff is entitled
to any recovery herein against this defendant in any amount.

3.

This defendant does not have sufficient knowledge or information
upon\which to base a belief as to the truth or falsity of the
allegations of paragraph 3 of said Complaint.

4. »

With reference to the allegations of paragraph 4 of said
Complaint, this defendant denies that it was engaged in the
manufacture of materials used for insulation prior to December 31,
1967, but admits that since said date it has been and is now engaged
in the manufacture of materials ugsed for ingulation, some of which
contain asbestos. Defendant denies that the insulation products
manufactured by this dé?endant are placed on the market to
be purchased and used by the general public, but to the contrary,
this defendant sells its products to insulation contractors who
employ experienced insulation workers in the application of the
products.

This defendant does not purport to answer said al;egations
for or as to the other defendants named in this cause.

- 5.

This defendant denies the allegations of Paragraph 5 of said

Complaint.
6.
This defendant denies the allegations of Paragraph 6 of said
Complaint.
(2)




?&ag? Answering the allegations contained in paragraphl7, this de=
o fendant denies that ahy injury and damage complained of by plaintiff
were directly and proximately caused by any negligence or carelessness
of this defendant.

In reply to the allegations contained in Paragraph 7 (a), this
defendant, answering only for itself, denies said allegations.

This defendant denies the allegations of Paragraph 7 (h), (c),
{(d) and (e) and each of them.

8.

Answering the allegations of paragraph 8, this defendant denies
that it breached any warranty to thg plaintiff or any other person
in any respect, and denies the allegations of Par. 8 and of subsections

(a), (®), (¢) and (d) and each of them.

9.
This defendant denies the allegations of paragraph 9 of said

Complaint.

l0.

Answering the alleéations of Paragraph 10, this defendant denies
the allegations reading, "That as a direct and proximate cause of
the aforesaid occurrence énd circumstances and the négligence and
carelessness of the defendants, and the defendants' breach of

warranties, the plaintiff was permanently and severely injured”,

and denies that it was guilty of any negligence or carelessness
and denies any breach of warranties on its part, and denies that
any injury or disability from which plaintiff is suffering, if any,
has resulted from any act or omission of this defendant or from the

use of any product manufactured by this defendant, or from any

breach of warranty, if any, by this defendant. As to the remaining
allegations of Par. 10, this defendant does not have sufficient
knowledge or information upon which to base a belief as to the

truth or falsity thereof.

(3)




11.

This defendant denies the allegations of paragraph 11
of said Complaint.
12.

This defendant denies the allegations of paragraph 12 of

said Complaint. |
13.

This defendant denies the allegations of paragraph 13 of
said Complaint, and denies that the plaintiff is entitled to
any recovery against this defendant.

14.

This defendant denies the allegations of paragraph 14 of
said Complaint, and denies that the plaintiff is entitled to
any recovery against this defendant.

1s.

This defendant denies the allegations of paragraph 15 of

said Complaint, and denies that the plaintiff is entitled to
any recovery against this defendant.

This defendant denies the éllegations of the prayer of
said COmp1a§nt, and denies that the plaintiff is entitled

to recover any damages or any relief against this defendant.

(4)
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AFFIRMATIVE DEFENSES.
ls.
Further answering, and by way of affirmative defense,
this defendant says that the products which this defendant
manufactured and sold were at all times reasonably fit and
suitable for the purposes for which manufactured and sold,
and defendants deny that the same were in anywise defective
for the use for which they were manufactured.
17.
Defendant denies that the plaintiff sustained any injury
as the result of contact with or use of any product manufactured
"by this defendant, and denies that any product or products which
it manufactﬁred and sold in anywise caused or brought about
any injury or illness, if any, to the plaintiff, and defendant
further says that the physical condition of which plaintiff
complains was in nowise caused or brought about by any product
manufactured and sold by this defendant, and that such condition
was due solely to disease and other causes.
18.
Further answering herein, defendant alleges that if the
plaintiff did sustain any injyry as ;he result of the use of
any product manufactured by this defendant, which is not admitted
but expressly denied, then such injury was sustained as a
result of the occupation of the plaintiff as an insulator or

worker in the insulation field for a number of years; and at

(5)
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all times he knew that he was working in dust laden air

which contained asbestos dust and other dust particles,
created by his own work and the work of other insulators, and
by the failure of his employers of the owners of the premises
on which he was working to provide facilities and means for
the elimination of dust laden air, and therefore, any such
injury as he may have sustained was some occupational disease
resulting from his continued occupation over a long period of
time as an insulator, and not as a result of any isolated
incident or contact with any product manufactured by this

defendant; and this defondant is not legally liable therefor;

“and further, this defendant denies that the plaintiff worked

with products manufactured by this defencant.
19.

Further answering herein, if need be, and by way of further
affirmative defense, the defendant, Combustion Engineering,
Inc., specially denies that the plaintiff sustained any injury
as a result of contact or-use with or of any product manufaétured
by this defendant, and specially denies any fault or breach
of warranty on the part of this defendant, and specially denies
that it or any of its servants, agents or employees, were guilty ’
of any negligence-proximately causing or contributing to cause
thevplaintiff's alleged injuries and damages, if any; but
on the contrary this defendgnt alleges that the plaintiff himself
was guilty of various acts, wrongs and omissions, each and

all amounting to negligence, which, acting together or separately,

(6)
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were the sole proximate cause of his alleged injuries and
damages, if any, or in the alternative, were a proximate
cause thereof.

20.

Further answering herein, and in the alternative,
defendant alleges that the plaintiff's alleged injuries and
damages, if any, weré caused solely, or in the alternative,
were proximately caused by acts, wrongs, omissions and negligences
of third parties or a third party, for whose acts this defendant
is in nowise liable or responsible; or, in the alternative,
the §hysical condition of which plaintiff complains was due
solely to causes other than any negligence, fault or breach
of warranty, none of which are admitted but denied, on the
part of this defendant.

21.

Further answering herein, and in the alternative, defendant
would show unto the Court that all situations and conditions,
and the danger, if any, arising from the continued use of such
insulating material or materials were open and obvious to the
plaintiff, and if any dangers existed as claimed by him, which
are not admitted but denied, same, if existing, were apparent

and were easily discernible by him, and the plaintiff knew

as much about same as did the defendant, and such mattes w ere

well know;‘go him or should have been known to him; but nevertheless,

he con@inued to work as an insulator and continued to subject
himself to air which was laden with insulation material, and
such conditions, if existing, were not such that this defendant

would be legally liable to the plaintiff therefor.

(7)



22.

In the alternative, defendant alleges that the plaintiff
at all times knew of the dangers involved with insulation
materials containing asbestos and in working in dust
laden air where insulation materials were in use, and he
had actual notice and knowledge thereof, or in the alternative
should have known of same, and he knew and appreciated the
nature or extent of such dangers, if any, and he continued
to use and to work with such materials and under such
conditions with such knowledge, and therefore, this defendant
owed him no duty to warn him of any pofential dangers involved,
and. defendant pleads the doctrine of volenti non fit injuria
herein.

23,

Further answering herein, in the alternative, this
defendant says that any cause of action, if any, which the
plaintiff has or may ever have had against this defendant,
which is not admitted but denied, accrued more than two years
prior to the commencement of this suit against this defendant;
and is barred by the Texas Two-Year Statute of Limitations,
Article 5526, Vernon's Texas Civil Statutes, and defendant
pleads same in bar to this suit.

24,
Fufther answering herein, in the alternative, this defendant

says that any cause of action, if any, which the plaintiff has

or may ever have had against this defendant, which is not
admitted but denied, accrued more than four years prior to the

(8)




commencement of this suit against this defendant, and is
barred by the Texas Four-Year Statute of Limitations, Article
5529, Vernon's Texas Civil Statutes, and defendant pleads same
in bar to this suit.
| 25.
Further answering herein, in the alternative, defendant
would show that there is and was no legal liability on the
part of this defendant, because of the fact that the alleged
happenings in question were broughr about or caused by transitory

conditions ariéing in the course of the work the plaintiff was

- doing, and ordinarily incident thereto, the plaintiff and

his employers using their own manner, method and means of
doing the work, and defendant owed no duty with respect thereto.
26.

Further answering herein, in the alternative, this defendant
says that the plaintiff's alleged injuries and damages, if any,
were the result of an unavoidable accident.

27.

As a further grounds of relief and pleading in the alternative,
this defendant says that if any judgment is entered herein jointly
and severally against it and other defendants, that in such
event this defendant is entitled to contribution against such
otﬁer defendants in accordance with the provisions of Article

2212 of Vetnon'‘s Annotated Civil Statutes of the State of Texas.

(9)




CROSS—CLAIM.

Now comes Combustion Engineering, Inc., one of the defendants
in the above-entitled and numbered cause, and files this, its
Cross-Claim or Cross~action against the other defendants herein,
Fibreboard Paper Products Compangtion, Johns-Manville Products
Corporation, Owens-Corning Fiber Glass Corporation, Eagle-Pitcher
Industries, Pittsburgh Corning Corporation, Unaraco Industries,
Inc., Philip Carey Corporation and Armstrong Contracting and
Supply Corporation, all hereinafter called cross-defendants,
and says if the plaintiff sustained any'injury as the result of
any act or omission on the part of tﬁis defendant, Combustion
Engineering, Inc., which is not admitted but denied, then such
injury was caused and brought about and contributed to and
proximately caused by the acts and omissions of the remaining
defendants above-named, and if any judgment is entered herein
against this defendant, then in such event this defendant is
entitled to indemnity from each and all of the other defendants:
or, in the alternative, is ghtitled to contribution against
each and all of the other defendants in accordance with theA
provisions of Article 2212, Vernon's Annotated Civil Statutes
of Texas.

WHEREFORE, this defendant prays judgment that plaintiff take
nothing against it herein and that it go hence with itslcosts,
without day:; and in the alternative, that it have judgment for

indemnity, or in the alternative, for contribution as set out

ATTORNEY r-oa DEﬂANP
COMBUSTION ENGI ING, INC;

1014 sSan Jacinto Bldg.,P.0.Box 1632,
Beaumont,Texas.




CERTIFICATE OF SERVICE.

I hereby certify that the above and foregoing answer has
been served on the plaintiff and his attorneys of record by
placing a true and correct copy thereof, in a correctly addressed,
stamped and sealed envelope, addressed to Messrs. Stephenson, -
Thompson & Morrisg, Attorneys at Law, Stephenson Building,
Orange, Texas, plaintiff's attorneys of record, and by depositing

4
same in the United States Mail at Beaumont, Texas, this é

day of July, 1969; and copies have likewise been furnished to

all counsel of record for the defendants,

Vi [, s
ATTORNEY FOR Dm\ﬁmm.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS FIL E D

BEAUMONT DIVISION
w AUG29 1069

James R. Cooney, Clerk, U. S. Court

SAMUEL R. POTTER

- S A .
By sty £ e
DEPUTY

.

VS. -
CIVIL ACTION Nb{ 6329.
FIBREBOARD PAPER PRODUCTS
CORPORATION, ET AL,

DEFENDANT RUBEROID COMPANY'S
ORIGINAL ANSWER

‘COMES NOW the Defendant "Ruberoid Company' and files the
following answer to Plaintiff's First Amended Original Complaint, and
as grounds therefor would respectfully represent unto the Court the follow -
ing: |

MOTION TO DISMISS

This Defendant, "Ruberoid Company', denies that it is a corporation
and further denies that the C, T. Corporation System of Dallas, Texas, is

an agent for service upon said named Defendant, and for such good and sufficient

reasons Plaintiff's complaint as to "Ruberoid Company'' should be dismissed.
%

Robert E. Barnes. 7

Sworn to and subscribed before me the undersigned authority on

this the _.{ Z’d day of August, 1969.
-~

Notary Public in and for
Jefferson County, Texas.

. Respectfully submitted,

- - : BARNES & BARNES
BYW £, A«W")
2315 Calder - P.O. Box 5098,
Beaumont, Texas,

Telephone 833-8601,
Attorneys for the Defendant.




FIRST DEFENSE

This Defendant admits the allegations contained in paragraph

No. 1.
SECOND DEFENSE
This Defendant admits the allegations cgntained in paragraph
No. 2.
THIRD DEFENSE
This Defendant admits the allegafions contained in paragraph
No. 3.

FOURTH DEFENSE

Since this named Defendant is not a corporation nor an entity
of any kind, it cannot admit nor deny the allegations contained in paragraph
No. 4, nor does this named Defendant have any knowledge as to the other
Defendants, and for such reason this named Defendant can neither admit
nor deny the allegations contained in paragraph No, 4.

FIFTH DEFENSE

This Defendant has no knowledge about the matters alleged in
paragraph No. 5 and therefore can neither admit nor deny the same.

SIXTH DEFENSE

This Defendant denies the allegations contained in paragraph

No. 6.
SEVENTH DEFENSE
This Defendant denies the allegations contained in paragraph
No. 7.
EIGHTH DEFENSE
This Defendant denies thé allegations contained in paragraph
No. 8.
NINTH DEFENSE\
This Defendant denies the allegations contained in paragraph
No. 9.

-2~




No.

No.

No.

No.

No.

10.

11.

12.

13.

. 14,

15.

prayer.

by the two year Statutes of Limitations and that for such good and sufficient

reason Plaintiff's. pleadings should be dismissed, at least as to this Defendant.

TENTH DEFENSE

This Defendant denies the allegations contained in paragraph

ELEVENTH DEFENSE

This Defendant denies the allegations contained in paragraph

TWELFTH DEFENSE

This Defendant denies the allegatioﬁs contained in paragraph

THIRTEENTH DEFENSE

This Defendant denies the allegations contained in paragraph

FOURTEENTH DEFENSE

This Defendant denies the allegations contained in paragraph

FIFTEENTH DEFENSE

This Defendant denies the allegations contained in paragraph

SIXTEENTH DEFENSE

This Defendant denies the allegations contained in Plaintiff's’

SEVENTEENTH DEFENSE

‘This Defendant says that Plaintiff's cause of action is barred

WHEREFORE, premises considered, this Defendant prays that

it be dismissed and go hence without day and recover its costs.

Respectfully submitted,

BARNES & BARNES
BY %%M %«m/

2315 Calder - P.O, Box 5098,
Beaumont, Texas,

Telephone 833-8601,
Attorneys for the Defendant.




CERTIFICATE OF SERVICE

I hereby certify that a copy of the above and foregoing has been
served upon counsel for the Plaintiff by depositing the same in the United

States mail addressed to Mr. Ward Stephenson, Stephenson Building,

P.0O. Box 68, Orange, Texas 77630, on the ZZ Q“a day of ‘24%{;@2 ,
1969,

o J

s EL

Robert E. Barnes.




IN THE UNITED STATES DISTRICT COURT /—F’ L E D

FOR THE EASTERN DISTRICT OF TEXAS { \
BEAUMONT DIVISION ‘“‘J‘~?§§4§$.
Rey,

SAMUEL R. POTTER

vs. ' : CIVIL ACTION NO. 632

FIBREBOARD PAPER PRODUCTS
CORPORATION, ET AL

PLAINTIFF'S FIRST AMENDED ORIGINAL COMPLAINT

TO THE HONORABLE JUDGE OF SAID COURT:

Comes now SAMUEL R. POTTER, hereinafter called
plaintiff, leave of the Court having been first had and obtained,
and files this his first amended original complaint, complaining

of:

(1) FIBREBOARD PAPER PRODUCTS CORPORATION, a corporation
organized, created and existing under and by virtue of the laws
of of the State of Delaware, with an agent for service, to-wit,
C. T. Corporation System, Republic National Bank Building,
Dallas, Dallas County, Texas;

(2) COMBUSTION ENGINEERING, INC., a corporation organized,
created and existing under and by virtue of the laws of the State of
Delaware, with an agent for service, to-wit, C. T. Corporation
System, Republic National Bank Building, Dallas, Dallas County,
Texas;

(3) JOHNS-MANVILLE PRODUCTS CORPORATION, a corporation
duly organized, created and existing under and by virtue of the
laws of the State of Delaware, with an agent for service, to-wit,
Prentice-Hall Corporation System, Littlefield Building, Austin,
Travis County, Texas;

(4) OWENS~-CORNING FIBER GLASS CORPORATION, a corporation
organized, created and existing under and by virtue of the laws of
the State of Delaware, with an agent for service, to-wit, C. T.
Corporation System, Republic National Bank Building, Dallas,
Dallas County, Texas;

(5) EAGLE-PICHER INDUSTRIES, INC., a corporation duly
organized, created and existing under and by virtue of the laws
of the State of Ohio, with an agent for service, to-wit, C. T.
Corporation System, Republic National Bank Building, Dallas,
Dallas County, Texas;

" (6) PITTSBURGH  CORNING CORPORATION, a corporation duly
organized, created and existing under and by virtue of the laws
of the State of Pennsylvania, with an agent for service, to-wit,
C. T. Corporation System, Republic National Bank Building, Dallas,
Dallas County, Texas;

(7) UNARCO INDUSTRIES, INC., a corporation duly
organized, creasted and existing under and by virtue of the laws
of the State of Illinois, with an agent for service, to-wit, C. T.
Corporation System, Republic National Bank Building, Dallas,
Dallas County, Texas.




(8) PHILIP CAREY CORPORATION, a corporation duly
organized, created and existing under and by virtue of the
laws of the State of Ohio, with an agent for service, to-wit,
Prentice-Hall Corporation System, Littlefield Building,
Austin, Travis County, Texas;

(9) ARMSTRONG CONTRACTING AND SUPPLY CORPORATION, a
" corporation organized and existing under and by virtue of the
laws of the State of Delaware, with an agent for service, to-wit,
C. T. Corporation System, Republic National Bank Building,
Dallas, Dallas County, Texas;

(10) STANDARD ASBESTOS MANUFACTURING AND INSULATING
COMPANY, a corporation duly organized, created and existing
under and by virtue of the laws of the State of Missouri,
with an agent for service, to-wit, C. T. Corporation System,
Republic National Bank Building, Dallas, Dallas County, Texas;

(11) RUBEROID COMPANY, @ corporation organized and
existing under and by virtue of the laws of the State of New
Jersey, with an agent for service, to-wit, C. T. Corporation
System, Republic National Bank Building, Dallas, Dallas County,
Texas;

hereinafter called defendants; and for cause of action, plaintiff

alleges:
; 1.

That the ground upon which jurisdiction of this Court
depends 1is diversity of citizenship of the parties hereto.
2.
That the amount in controversy herein exceeds the sum of

Ten Thousand Dollgrs, exclusive of interest and costs.

3.

That plaintiff is a resident of the State of Texas,

and resides in Orange County, Texas.
4,

That defendants during all the timeé herein mentioned and
for a long time prior thereto, h;ve been and now are engaged in
the manufacture of materials used for insulation containing
asbestos; that the products manufactured, compounded and prepared
by defendants, acting through their servants, employees, repre-
sentativesﬂ;hd agents ;ere and are placéd on the market to be
purchased and used by the public.

5.

The plaintiff says that during the years 1940 to 1967,

inclusive, he was employed as an insulator, and that in the performance

-2«




of his duties as an insulator, he was required to handle large 3
quantities of the products manufactured and distributed by the

above named defendants, That in addition to the fact that

o TR I

the plaintiff actually used the products manufactured by the
above named defendant, and many more, as an insulator, and
specifically many and various products containing asbestos,
the plaintiff says that on many of the jobs, while not using
himself the specific products manufactured by the defendants,
he was nevertheleog exposed to the dangerous materials and
especially asbestos dust and fibers which were used by other
workers in the same area at which plaintiff was working.
6.

That during the period of time in which plaintiff was
employed as an in;ulator from the year 1940 £o 1967, inclusive,
in the course of his eﬁployment, due to the negligence and ﬁ
carelessness of the defendants, he was caused to come in contact
with the insulation produced and manufactured and distributed L3
by the défendants, and ite chemical compounds, deleterious
substances and matter, and directly iwm consequence of said

negligence and carelessness of the defendants, did oqscain

severe, parmanent aud"diuahling,lnjﬁrigp as hereinafter set
forth.
7.
That the injuries and damages complained of herein
were directly and proximately caused by the negligence and

carelessness of the defendants in the following additional

particulars:

(a) That the defendants knew or in the exercise of 6td1nary
or reasonable care ought to have known that the 1nsqlation they
so prepared, manufactured and distributed were deleterious,
poisonous and highly harmful to plaintiff's body, lungs,

respiratory system, skin and health, and that plaintiff would




not know of such danger to his health, notwithstanding which,
defendants negligently failed to take any reasonable precautions
or exercise reasonable care to warn plaintiff of the danger and
harm to which he was exposed while handling the defendants' said

insulation,

(b) That the defendants knew or in the exercise of

ordinary care ought to have known that their said insulation

was deleterious, poisonous and highly harmful to plaintiff's

body, ldngs, respiratory system, skin aqd health, and that

plaintiff wopld not know of such dangerous character, notwith-
standing which defendants failed and omitted to provide plaintiff
with the knowledge as to what woul& be reasonably safe and sufficient
wearing apparel and proper atotective equipment and appliances, if

in truth there wia any, to protect him from being poisoned and

disabled as he was by exposure to such deleterious and harmful

compound substances and other material contained in said

defendants' insulation,

(c) That the defendants knew or in the exercise of
ordinary or reasonable care ought to have known that their
insulation was deleterious, poisonous and highly harmful to
plaintiff'se body,~1unga; ;gapirgtoiy system, skin and health,
notwithstanding which defendants negligently and carglesaty
packaged said insulation so that in the ordinary handling
for installation thereof, this plaintiff vouid come in contact

with such deleterious, poisonous and highly harmful compound

substances and other material contained in said defendants'

insulation, )

| (d5 ‘That the defendants knew or in the exercise of
ordinary or reasonable care ought to have known that the.
insulation they prodﬁced contained deleterious, poisonous and
highly harmful substances to.:he human body, lungs, respiratory

system, skin and health, notwithstanding which dcfendant.




negligently failed to'take any reasonable precautions or
exercise reasonable care by placing any warnings on their
containers of said insulation to warn the handlers thereof
of the dangers to health in coming in contact with said
insulation,

(e) That the defendants knew or in the exercise of
réaaonable care ought to have known that their insulation
contained deleterfious and highly h;rmful substances to
plaintiff's health, body, lungs, respiratory system and
skin, and defendants knew or in the exercise of ordinary
or reasonable care should have known that plaintiff would
not know the dangerous characteristics of their said insulation,
notwithstanding which defend;nts negligently failed to take
reasonable precaufions or exercise reasonable care to warn
plaintiff of said danger and to instruct the plaintiff in the
proper handling of their said insulation, or to take any
reasonable precautions or exercise any reasonable care to
protect plaintiff from harm and negligently failed to adopt
and enforce a reasonable safe plan and method of handlin;
and installing said insulation,

. . .. .

In addition, the plaintiff says that the defendants breached
their warranties to plaintiff in the following respects!

(a) That the defendants knew or in the exeréiue of
reasonable care ought to have known that their insulation was

defective and that such insulation was not suitable for the

purposes for which it was intended.

(b) - That the defendants should have tested their products,
especially those containing asbestos, to ascertain the safe or
dangerous nature of such products before offering theﬁ for sale,
or in the alternative, should have removed such producte from the

market upon ascercainihg that such products would cause asbestosis,

5=
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(¢) That the defendants should have devised a method
of application of thélr products, especially those containing
asbestos, that would have kept those using such products from
contracting asbestosis if the defendants would not remove such
products from sale to the public,
(d) That the products of ihe defendants, especially
those containing asbestos, were warranted, either expressly
or impliedly, to be merchantabie, when in truth they were ) : ‘
not, and therefore the defe@dants breached to the plaintiff, - L

as well' as to others, the warranty of merchantability,

9.

The plaintiff would further show unto the Court that
at all cthe times material hefeto. over the period of years
in which plaintiff has been employed as an insulator, the
manufacture, sale and distributioﬁ of insulation materials
with which plaintiff came in contact, was under the exclusive
control of the defendants, their agents, servants and employees,
and that had the defendants herein not Been guilty of negligence
as hereinabove set forth, plaintiff would not have sustained
his injuries and gamageg as herein gset forth, and therefore,
plaintiff says that he is'entitled to_gecover‘fron the defendants
under the doctrine of res ipsa loquitur,

i0.

That as a direct and proximate cau;e of the aforesaid
occufrence and circumstances and the negligence and carelessness
of the defgggante. and the defendants' breach of warranties, the
plaintiff vas pern;nencly and Qeverely injured; that he Las
sustained a very serious and permanent injury to-his lungs and
respiratory antem, which has affected other parts of his body;
that he 18 suffering from the disease aabcito.io; that he suffers

from shortness of breath, inability to breathe, clubbing of the

b=




fingers and toes; that it 18 necessary that plaintiff have
available to him at all times a container containing oxygen

in order that he may be able to breathe; that plaintiff

has extreme difficulty sleeping; that he tires easily; that
he constantly coughs; that his future outlook is very dim: ) !
that he has sought the sarvices of physicians {in an effort to 'L

cure or arrest the condition from which he 18 suffering, but

to no avail; that the plaintiff has lost his good health,
all of which is permanentliy disabling to him,
11,
That by reason of the negligence and carelessness of

the defendants, and each of them, and their breach of warranties - i

a8 hereinabove alleged, and because of the harm and injury to

plaintiff’'s health and the resulting disability therefmom, the
plaintiff has suffered a totai loss of wages and earnings and
will continue to suffer such loss; that he was unable to
continue in his employment as an insulator, an employment
that he had been engaged in for mnhy years, or to engage
in any gainful activity at the presené time, and his earning-
capacity has been_greéc}y and forever permanently diminished
and impaired. : .
12,

That in an effort to treat, relieva and heal himself
of said injuries and to regain his health, the plaintiff was
obliged to incur and will incur in the future an expense amounting

to a considerable sum of money for medical and hospitalization

care, expenses for medicines, supplies, and so forth, the amount

of which plaintiff is unable to accurately estimate at this time.

13.
That by reason of the facts hereinabove alleged, plaintiff

has suffered and sustained at the hands of the defendants, and

-7
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each of them, general and special damages in the sum of Five
Hundred Thousand ($500,000.00) Dollars.
14,

Tﬁe plaintiff further says that his injuries and damages
were directly and proximatély caused by the gross negligence,
omission, conscious indifference and utter disregard for the ' i
welfare of plaintiff on the parts of the defendants herein,
their agents, servants, employees, managers, superintendents,
supervigors and officers; that the award for this count should
be in such an amount that it would act as a deterrent to the
defendants and others from the future commission of like offenses
and wrongs; and plaintiff further says that if each of the acts
of negligence allgged above did not independently and of them- 3
selves constitute gross negligence, then cercainiy all of said V
acts of negligence combined and in the aggregate consticufed
gross negligence, and the proximate cause of the plaintiff's : i
injuries; that as a result of plaintiff's injuries, he has suffeer
actual damages as herein shown, which were the direct and proximate
cause of his injuries, for which plaintiff is entitled to recover-
exemplary damages in the sum of Five Hundred Thousand ($500,000,00)
Dollars. . v

15,

That by reason of the facts hereinabove alleged, plaintiff

s

ias suffered and sustained at the hands of the defendants, and

each of them, general and special damages in the sum of Five

Hundred Thousand ($500,000.00) Dollars.

WHEREFORE, plainciff Jemands judgment against the defendants
and each of them in the sum of Five Hundr;d Thousand ($500,000,00)
Dollars general and special damages, together with the:sun of Five
Hundred Thousand (SSOO.QO0.00) Dollars exemplary damages, together
with his costs and disbursements herein, and interest on said judgment

-ge




from the date thereof until paid at the rate of six (6%) per

cent per annum, and auch other and further relief to which he
may be entitled to receive,

STEPHENSON, THOMPSON AND MORRIS

By_ //_@J /j./ /’.«/ﬁvﬁ»‘” :
Attorneys for, Plaintiff
Stephenson Bﬁfﬁding
P. O, Box 68
Orange, Texas 77630 4

.




Mr. oW, ti. Arnold, Jr.
Attorney at Law
Fulbrignt, Crooker, Freeman, Bates & Jaworski
Bank of the Soutnwest 3uilding
Houston, Texas 77002
Attorney for Defendant .
ARISSTRONG CONTRACTING AlD SUPPLY CORPORATION

Mr. John G, Tucker
Attorney at Law
Orgein, Gell & Tucker
Beaumont Savings Zuilding
Beaumont, Texas 77701
Attorney for Intervenor
CHARTER QAK FIRE INSURANCE COMPANY

WARD SE;PHENSON

oy




IN THE UNITED STATES DISTRICT COURT __ _
FOR THE EASTERN DISTRICT OF TEXAS < j i
BEAUMONT DIVISION v NOV R

e e L INSE Yy D

James R, Counzy, Cloui, e s

SAMUEL R. POTTER By Picergency Dr. ]

7—15?5%’13 Y

CIVIL ACTION NO, 6329.

VS,

FIBREBOARD PAPER PRODUCTS
CORPORATION, ET AL

DEFENDANT RUBEROID COMPANY'S f
FIRST AMENDED ORIGINAL ANSWER

COMES NOW the Defendant "'Ruberoid Company' and files its First
Amended Original Answer to Plaintiff's First Amended Original Complaint,
and as grounds therefor would respectfully represent unto the Court the

following:

MOTION TO DISMISS
~ This Defendant, "Rui)eroid Company, "' denies that it is a corpor'ation,
and further denies that the C. T. Corporation System of Dallas, Texas, is an
agent for service upon said named Defendant, and for sﬁch good and sufficient

reasons Plaintiff's complaint as to ""Ruberoid Company" should be dismissed. 1

obert E. Barnes.
Sworn to and subscribed before me, the undersigned authority, on

bt ATy

Notary Public in and for
Jeffefson County, Texas.

this Z/ day of November, A. D. 1969.

FIRST DEFENSE

This Defendant admits the allegations contained in paragraph No. 1.

SECOND DEFENSE.

This Defendant admits the allegations contained in paragraph No. 2.




THIRD DEFENSE.

This Defendant admits the allegations contained in paragraph No. 3.

FOURTH DEFENSE.
Since this named Defendant is not a corporation nor an entity of any H

kind, it cannot admit nor deny the allegations contained in paragraph No. 4,
nor does this named Defendant have any knowledge as to the other Defendants,
and for such reason this named Defendant can neither admit nor deny the alle-

gations contained in paragraph No. 4.

FIFTH DEFENSE.
This Defendant has no knowledge about the matters alleged in para-

graph No. 5, and therefore can neither admit nor deny the same.

SIXTH DEFENSE.

This Defendant denies the allegations contained in paragraph No. 6.

SEVENTH DEFENSE.

This Defendant denies the allegations contained in paragraph No. 7.

EIGHTH DEFENSE

This Defendant denies the allegations contained in paragraph No. 8.

NINTH DEFENSE,

This Defendant denies the allegations contained in paragraph No, 9.

TENTH DEFENSE,

This Defendant denies the allegations contained in paragraph No. 10.

ELEVENTH DEFENSE,

,.J

This Defendant denies the allegations contained in paragraph No. 11.

TWELFTH DEFENSE.

This Defendant denies the allegations contained in paragraph No. 12.

THIRTEENTH DEFENSE.

This Defendant denies the allegations contained in paragraph No. 13.




FOURTEENTH DEFENSE,

This Defendant denies the allegations contained in paragraph No. 14,

FIFTEENTH DEFENSE,

This Defendant denies the allegations contained in paragraph No. 15.

SIXTEENTH DEFENSE,

This Defendant denies the allegations contained in Plaintiff's Prayer.

SEVENTEENTH DEFENSE.
This Defendant says that Plaintiff's cause of action is barred by the
two-~year Statute of Limitations and that for such good and sufficient reason,

Plaintiff's pleadings should be dismissed, at least as to this Defendant.

EIGHTEENTH DEFENSE.
~ This Defendant says further that Plaintiff is guilty of acts and omissions
of negligence proximately causing his condition which he makes the basis of this
Suit.
NINETEENTH DEFENSE.

This Defendant says further that Plaintiff voluntarily exposed himself
to a known risk which he appreciated and did so as the result of deliberate
choice, and therefore .is barred from recovery by the doctrine of volenti non
fit injuria,

TWENTIETH DEFENSE.

This Defendant says further that Plaintiff's condition which is made
the basis of this lawsuit was caused solely by acts of parties other than this
Defendant.

TWEN’i‘Y-FIRST DEFENSE.

This Defendant says further, in the alternative, that Plaintiff's

condition which is made the basis of this lawsuit is the result of an unavoidable

accident as between the Plaintiff and this Defendant, since this Defendant was

guilty of no negligence proximately causing the same,




WHEREFORE, premises considered, this Defendant prays that it

be dismissed and go hence without day and recover its costs.

Respectfully submitted,

BARNES & §ARNES

2315 Calder - P. O. Box 5098,
Beaumont, Texas,

Telephone 833-8601,
Attorneys for said Defendant.

CERTIFICATE OF SERVICE

I hereby certify that a copy of the above and foregoing has been

ik

served upon all counsel of record by depositing the same in the United States

mail properly addressed, with postage paid, on the ?Z/ da.y of November,

A. D. 1%69. % / EZ

Robert E. Barnes.




IN THE UNITED STATES DISTRICT COURT

yo—n
f

FOR THE EASTERN DISTRICT OF TEXAS, I | L.

BEAUMONT DIVISION. AUG 8
Jamesa R. Cocily, oooion
SAMUEL R. POTTER § _L ’
By (o pveAt oy
vs. § D
CIVIL ACTION NO. 6329
FIBREBOARD PAPER PRODUCTS §
- CORPORATION ET AL. §

ANSWER OF DEFENDANT, COMBUSTION ENGINEERING, INC.,
TO PLAINTIFF'S_ FIRST AMENDED ORIGINAL COMPLAINT.

Now comes Combustion Engineering, Inc., one of the

devendants in the above-entitled and numbered cause, and
makes and files this, its Answer to the Pirst Amended Original
éomplaint of the Plaintiff, and for such answer says:

This defendant admits the allegations of paragraph
(2) under the first unnumbered paragraph of said Complaint,
being the preamble thereof} and as to paragraphs (1),

(3), (4), (5), (6), (7), (8), (9), (10), and(1ll), these
paragraphs do not relate to this defendant and defendant
does not have sufficient knowledge or information upon which
to base a belief as to the truth or falsity thereof.

1.

As to the allegations of paragraph 1 of said
c?mplaint, this defendant does not have sufficient knowledge
or information upon which to bagse a belief as to the truth
or falgity theréof, inasmuch as it does not have knowledge
as to the citizenship of the parties other than this

defendant.
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2.

This defendant admits the allegations of paragraph
2 of said Complaint to the effect that the amount in contro-
versy herein exceeds the sum of Ten Thousand ($10,000.00)
Dollars, exclusive of interest and costs, but denies that
the plaintiff is entitled to any recovery herein against this
defendant in any amount.

3.

This defendant does not have sufficient knowledge
or information upon which to base a belief as to the truth
or falsity of the allegations 6f paragraph 3 of said Amended
Complaint.

4.

With reference to the allegations of paragraph 4
of said Amended Complaint, this defendant denies that it was
engaged in the manufacture of materials used for insulation
prior to December 31, 1967, but admits that since said date
it has been and is now engaged in the manufacture of materials
used for insulation; some of which contain asbestos.
Defendant dénies that the insulation products manufactured
by this defendant are placed on the market to be purchased |,
and used by the general public, but to the contrary, this
defendant sells its products to insulation contractors who
employ experienced insulation workers in the application
of the pfoducts:

This defendant does not purport to answer said

allegations for or as to the other defendants named in

"this cause.

(2)
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5.
This defendant denies the allegations of paragraph
5 of said Amended Complaint.
6.
This defendant denies the allegations of Paragraph
6 of said Amended Complaint. |
7.
Answering tﬁe allegations contained in paragraph
7, this defendant denies that any injury and damage complained
of by plaintiff were directly and proximately caused by any
negligence or carelessness of this defendant.
In reply to the aliegations contained in Paragraph
& (a), this defendant, answering only for itself, dénies
said allegations.
This defendant deﬁies the allegations of Paragraph
7 (b), (c), (d) and (e) and each of them.
8.

Answering the allegations of paragraph 8, this

defendant denies that it breached any warranty to the plaintiff

or any other person in any respect, and denies the allegations
of Par. 8 and of subsections (a), (b), (c) and (d) and

each of them.
9.

This defendant denies the allegations of paragraph

9 of said Amended Complaint.

(3)

R At ehr meeed Al e —w-:me

TR T S A

Al e 1 D st ¢

A il 9 i

N AR DU TR e 2

s Ao




10.
Answering tﬁe allegations of Paragraph 10, this
defendant denies the allegations reading, "That as a
direct and proximate cause of the aforesaid occurrence
and circumstances and the negligence and carelessness
of the defendants, and the defendants' breach of warranties,
the plaintiff was permanently and severely injured®, and
denies that it was guilty of any negligence of carelessness
and denies any breach of warranties on its part, and denies
that any injury or disability from which plaintiff is
suffering, if any, has resulted from any act or omission
of this defendant or from the use of any product manufactured
by this defendant, or from any breach of warranty, if any,
by this defendant. Aé to thg remaining allegations of Par.
10, this defendant does not have sufficient knowledge or
information upon which to base a belief as to the truth
or falsity thereof.
11.
This defendant denies the allegations of paragraph
11 of said Amended Complaint.
12.
This defendapt denies the allegations of paragraph
12 of said Amended Complaint. |
13.
="  7This defendant denies the allegations of paragraph
13 of said Amended Complaint, and denies that the plaintiff

is entitled to any recovery against this defendant.

(4)




14.

This defendant denies the allegations of paragraph
14 of said Amended Complaint, and denies that the plaintiff
is entitled to any'recovery against this defendant.

15.

This defendant denies the allegations of paragraph
15 of said Amended Complaint, and denies that the plaintiff
is entitled to any recovery against this defendant.

this defendant denies the allegations of the prayer
of said Complaint, and denies that tﬁe plaintiff is entitled

to recover any damages or any relief against this defendant.

" AFFIRMATIVE DEFENSES.

16.

Further answering, and by way of affirmative defeﬂse,
this defendant says that the products which this defendant
manufactured and sold were at all times reasonably fit and
suitable for the purposes for which manufactured and sold,
and defendants deny that the same were in anywise defective
for the use for which they were manufactured.

17.

Defendant denies that the plaintiff sustained
any injury as the result of contact with or use of any
product manufactﬁred by thias defendant, and denies that
any _product or products which it manufactured and sold in

anywise caused or brought about any injury or illness,

if any, to the plaintiff, and defendant further says that

(5)




the physical condition of which plaintiff complains was
in nowise caused or brought about by any product manufactured
and sold by this defendant, and that such condition was due
solely to disease and other causes.
18.

Further answering herein, defendant alleges that
if the plaintiff did sutain any injury as the result of the use
of any product manufactured by this defendant, which is not
admitted buy expressly denied, then such injury was sustained
as a result of the occupation of the plaintiff as an insulator

or worker in the insulation field for a number of years;

" and at all times he knew that he was working in dust laden air

which contained asbestos dust and other dust particles,
created by his own work and the work of other insulators, and
by the failure of his employers or the owners of the premises
on which he was working to provide facilities and means for
the elimination of dust laden air, and therefore, any such
injury as he may have sustained was some occupational disease
resulting from his continued occupation over a long period of
time as an insulator, and not as a result of any isolated
incident orrcontact with any product manufactured by this
defendant} and this defendant is not legally liable therefor:
and further, this defendant denies that the plaintiff worked

with products manufactured by this defendant.

(6)
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19.

Further answering herein, if need be, and by way
of further affirmative defense, this defendant, Combustion
Enginee;ing, Inc., specially denies that the plaintiff
sustained any injury as a result of contaat with or use of
any product manufactured by this defendant{ and specially
denies any fault or breach of warranty on the part of
this defendant, and specially denies that it or any of its
servants, agents or employees, were guilty of any negligence
proximately causing or contributing to cause the plaintiff's
alleged injuries and damages, if any; but on the contrary
this defendant alleges that the plaintiff himself was
guilty of various acts, wrongs and omissions, each and
all amounting to negligence, which, acting together or
separately, were the sole proximate cause of his alleged
injuries and damages, if any, or in the alternative,
were a proximate cause thereof.

20.

Further answering herein, and in the alternative,
defendant allegegs that the plaintiff's alleged injuries and
damages, if any, were caused solely, or in the alternative,
were proximately caused by acts, wrongs, omissions and
negligences of third parties or a third party, for whose

acts this defendant is in nowise liable or responsible;

or, in the alternative, the physical condition of which
plaintiff complains was due solely to causes other than
any negligence, fault or breach of warranty, none of which

are admitted but denied, on the part of this defendant.

(7
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known to him; but nevertheless, he continued to work as

21,

Further answering herein, and in the altgrnative,
defendant would show unto the Court that all situations and
conditions, and the danger, if any, arising from the continued E
use of such insulating material or materials were open and
obvious to the plaintiff, and if any dangers existed as claimed
by him, which are not admitted but denied, same, if existing,
were apparant and were easily discernible by him, and the
plaintiff knew as much about same as did the defendant,

and such matters were well known to him or should have been

an insulator and continued to subject himself to air which
was laden with insulation material, and such conditions,
if existing, were not such that this defendant would be
legally liable to the plaintiff therefor.
22,
In the alternative, defendant alieges that the

plaintiff at all times knew of the dangers involved with !
insulation materials containing asbestos and in working

in dust laden air where insulation materials were in use,

and he had actual notice and knowledge thereof, or in
the alternative should have known of same, and he knew
and appreciated the nature or extent of such dangers, if

ahy, and he continued to use and to work with such materials

and under such conditions with such knowledge, and therefore,
this defendant owed him no duty towarn him of any potential

(8)




dangers involved, if any, and defendant pleads the
doctrine of volenti non fit injuria herein.
23.

Purther answering herein, in the alternative, this
defendant says that any cause of action, if any, which the
plaintiff has or may ever have had against this defendant,
which is not admitted but denied, accrued more than two years
prior to the commencement of this suit against this defendant,
and is barred by the Texas Two-Year Statute of Limitations,
Article 5526, Vernon's Texas Civil Statutes, and defendant
pleads same in bar to thisg suit.

24.

Further answering herein, in the alternative, this
defendant says that any cause of action, if any, which the

plaintiff has or may ever have had against this defendant,which

is not admitted but denied, accrued more than four years prior

to the commencement of this suit against this defendant, and
is barred by the Texas Four-Year Statute of Limitations,
Article 5529, Vernon's Texas Civil Statutes, and defendant

pleads same in bar to this" suit.

bt - (9)
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25.

Further answering herein, in the alternative,defendant
would show that there is and was no legal liaBility on the
p;rt of this defendant, because &f the fact that the alleged
happenings in question were brought about or caused by transitory
conditions arising in the course of the work the plaintiff
was doing, and ordinarily incident thereto, the plaintiff
and hig employers using their own manner, method and
means of doing the work, and defendant owed no duty with
respect thereto.

26.

Further answering herein, in the alternative,
this defendant says that the plaintiff's alleged injuries
and damages, if any, were the result of an unavoidable
accident.

, 27.

As a further grounds of relief and pleading in
the alternative, thig defendant says that if any judgment
is entered herein jointly and severally against it and
other defendants, that in such event this defendant is
entitled to contribution against such other defendants in
accordance with the provisions of Article 2212 of Vernon's .

Annotated Civil Statutes of the State of Texas.

(10)
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CROSS-CLAIM.

Now comes Combustion Engineering, Inc., one of
the defendants in the above~entitled and numbered cause,
and files this, its Cross~-Claim against the other defendants
herein, Fibreboard Paper Products Corporation, Johns-
Manville Products Corporation, Owens-Corning Fiber Glass
Corporation, Eagle~Pitcher Industries, Pittsburgh Corning
Corporation, Unarco Industries, Inc., Philip Carey Corpor-
ation, Armstrong Contracting and Supplf Corporation, Standard
Asbestos Manufacturing and Insulating Company and Ruberoid
Company, all hereinafter called cross~defendants, and says
if the plaintiff sustained any injury as the result of any
act or omission on the part of this defendant, Combustion
Engineering, Inc., which is not admitted but denied, then
such injury was caused and brought about and contributed
to and proximately caused by the acts and omissions 6f the
remaining defendants above-named, and if any judgment is
entered herein against this defendant, then in such event
this defendant is entitled to indemnity from each and
all of the other defendants; or, in the alternative, is
entitled to contribution against each and all of the
other defendants in accordance with the provisions of

Article 2212, Vernon's Annotated Civil Statutes of Texas.

(11)




WHEREFORE. this defendant prays judgment that
Plaintiff take nothing against it herein and that it go
hence with its costs, without day; and in the alternative,
that it have judgment for indemnity, or in tﬁe alternative,

for contribution as set forth above.

ATTORNEY FOR DEFENDANT
COMBUSTION ENGINEERING/, INC:
1014 san Jacinto Bldg., P.0.Box 1632,
) Beaumont,Texas.

CERTIFICATE OF SERVICE.

I hereby certify that the above and foregoing answ;r
has been served on the plaintiff and his attorneys of record
by placing a true and correct copy thereof, in a corréctly
addressed, stamped and sealed envelope, addressed to Messrs.
Stephenson,Thompson & Morris, Attorneys at Law, Stephenson
Building, Orange, Texas, plainfiff's attorneys of record,
and by depositing same in the United States Mail at
Beaumont,Texas, this 8th day of August, 1969; and copies
have likewise béen furnished to all counsel of record for

the defendants.
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FILED %

IN THE UNITED STATES DISTRICT COURT FEB 17 1970
) ! 19
FOR THE EASTERN DISTRICT OF TEXAST—1 = o
BEAUMONT DIVISION James|Li. Coui:s, rt

. - . '!\é;‘“_-r—.
et

.

SAMUEL R. POTTER

Vs. : CIVIL ACTION NO. 6329

FIBREBOARD PAPER PRODUCTS
CORPORATION, ET AL

PLAINTIFFS' SECOND AMENDED ORIGINAL COMPLAINT

TO THE HONORABLE JUDGE OF SAID COURT:

Comes now SAMUEL R. POTTER, hereinafter called
plaintiff, leave of the Court haviﬁg been first had and
obtained, and files this his second amended original complaint,

complaining of:

(1) FIBREBOARD PAPER PRODUCTS CORPORATION, a corporation
organized, created and existing under and by virtue of the laws
of the State of Delaware, with an agent for service, to-wit,

C. T. Corporation System, Republic National Bank Building,
Dallas, Dallas County, Texas;

(2) COMBUSTION ENGINEERING, INC., a corporation organized,

" created and existing under and by virtue of the laws of the State

of Delaware, with an agent for service, to-wit, C. T. Corporation
System, Republic National Bank Building, Dallas, Dallas County,
Texas;

(3) JOHNS-MANVILLE PRODUCTS CORPORATION, a corporation
duly organized, created and existing under and by virtue of the
laws of the State of Delaware, with an agent for service, to-wit,
Prentice-Hall Corporation System, Littlefield Building, Austin,
Travis County, Texas;

(4) OWENS-CORNING FIBER GLASS CORPORATION, a corporation
organized, created and existing under and by virtue of the laws of
the State of Delaware, with an agent for service, to-wit, C. T.
Corporation System, Republic National Bank Building, Dallas,
Dallas County, Texas;

(5) EAGLE-PICHER INDUSTRIES, INC., a corporation duly
organized, created and existing under and by virtue of the laws
of the State of 'Ohio, with an agent for service, to-wit, C, T.
Corporation System, Republic National Bank Building, Dallas,
Dallas County, Texas;

(6) PITTSBURGH CORNING CORPORATION, a corporation duly
organized, created and existing under and by virtue of the laws
of the State of Pennsylvania, with an agent for service, to-wit,
C. T. Corporation System, Republic National Bank Building, Dallas,
Dallas County, Texas;: A




(7) UNARCO INDUSTRIES, INC., a corporation duly )
organized, created and existing under and by virtue of the laws
of the State of Illinois, with an agent for service, to-wit, C. T.

Corporation System, Republic National Bank Building, Dallas,
Dallas County, Texas;

(8) PHILIP CAREY CORPORATION, a corporation duly
organized, created and existing under and by virtue of the
laws of the State of Ohio, with an agent for service, to-wit,
Prentice-Hall Corporation System, Littlefield Building,
Austin, Travis County, Texas;

(9) ARMSTRONG CONTRACTING AND SUPPLY CORPORATION, a
corporation organized and existing under and by virtue of the
laws of the State of Delaware, with an agent for service, to-wit,

C. T. Corporation System, Republic National Bank Building,
Dallas, Dallas County, Texas;

(10) STANDARD ASBESTOS MANUFACTURING AND INSULATING
COMPANY, a corporation duly organized, created and existing
under and by virtue of the laws of the State of Missouri,
with an agent for service, to-wit, C. T. Corporation System,
Republic National Bank Building, Dallas, Dallas County, Texas;

(11) RUBEROID COMPANY, a Divisidn.of GAF CORPORATION,
a corporation organized, created and existing under the laws
of the State of Delaware, with an agent for service, to-wit,

C. T. Corporation System, Republic National Bank Building,
Dallas’, Dallas County, Texas;

(12) ARMSTRONG CORK COMPANY, a corporation organized
and existing under and by virtue of the laws of the State of
Pennsylvania, with an agent for service, to-wit, C. T. Corporation

System, Republic National Bank Building, Dallas, Dallas County,
Texas;

hereinafter called defendants; and for cause of action, plaintiff

alleges:
1.

That the ground upon which jurisdiction of this Court
depends is diversity of citizenship of the parties hereto.

2.

That the amount in controversy herein exceeds the sum of

Ten Thousand Dollars, exclusive of interest and costs.
3.

That plaintiff is a resident of the State of Texas,

and resi&es in Orange County, Texas.
4,

That defendants during all the times herein mentioned and
for a long time prior thereto, have been and now are engaged in
the manufacture of materials used for insulation containing
asbestos; that the products manufactured, compounded and prepared

by defendants, acting through their servants, employees, agents and

-2-

-
i
o i }

T

- R . v v Ty O
- TR S ARSI LML v Lt 1y SR S5 PO S S P s G HOR WhiRErs 1 Lmna’ 1913 e & T




representatives were and are placed on the market to be
purchased and used by the public.
5.

The plaintiff says that during the years 1940 to 1967, 1
inclusive, he was employed as an insulator, and that in the
performance of his duties as an insulator, he was required to ;
handle large quantitites of the products manufactured and dis-
tributed by the above named defendants. That in addition to the :
fact that plaintiff actually used the products manufactured by the
above named defendant, and many more, as an insulator, and
specifically many and various products containing asbestos,
the plaintiff says that on many of the jobs, while not using )
himself the specific products manufactured by the defendants,
he was nevertheless exposed to the dangerous materials and
especially aabestos dust and fibers which were used by other
workers in the same area at which plaintiff was working.

6.

That during the period of time in which plaintiff was
employed as an insulator from the year 1940 to 1967, inclusive,
in the course‘of his employment, due to the negligence and
carelessness of the defendants, he was caused to come in contact

with the insulation produced and manufactured and distributed 5

by the defendants, and its chemical compounds, deleterious
substances and matter, and directly in consequence of said
negligence and carelessness of the defendants, did sustain

severe, permanent and disabling injuries as hereinafter set forth.

7.
~=- That the injuries and damages complained of herein
we?e directly and proximately caused by the negligence and
carelessness of the defendants in the following additional

particulars:

(a) That the defendants knew or in the exercise of ordinary

-3~
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or reagonable care ought to have known that the insulation they
so prepared, manufactured and distributed were deleterious,
-poisonous and highly harmful to plaintiff's body, lungs,
respiratory system, skin and health, and that plaintiff would
not know of such danger to his health, notwithstanding which,
defendants negligently failed to take any reasonable precautions
or exercise reasonable care to warn piaintiff of the danger and
harm to which he was exposed while handling the defendants' said
insulation.
y (b) That the defendants knew or in the exercise of
ordinary care ought to have known that their said insulation
was deleterious, poisonous and highly harmful to plaintiff's
body, lungs, respiratory system, skin and health, and that
plaintiff would not know of such dangerous character, noctwith-
standing which defendants failed and omitted to provide plaintiff
with the knowledge as to what would be reasonably safe and sufficient
wearing apparel and proper protective equipment and appliances, 1if
in truth there was any, to protect him from being éoisoned and
disabled as he was by exposure to such deleterious and harmful .
compound substances and other material contained in said
defendants' insulation.

(¢) That the defendants knew or in the exercise of
ordinary or reasonable care ought to have known that their
insulation was deld¢erious, poisonous and highly harmful to
plaintiff's body, lungs, respiratory system, skin and health,
notwithstanding which defendants negligently and carelessly
packaged said insulation so that in the ordinary handling
for installation thereof, this plaintif f would come in contact
with s;:; deleterious, poisonous and highly harmful compodud
substances and other material contained in said defendants'
insulation;

(d) That the defendants knew or in the exercise of
ordinary or reasonable care ought to have known that the

insulation they produced contained deleterious, poisonous and

by
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highly harmful substances to the human body, lungs, respiratory
system, skin and health, notwithstanding which defendants
negligently failed to take anvy reasonable precautions or
exercise-reasonable care by placing any warnings on their
containers of said insulation to warn the handlers thereof

of the dangers to health in coming in contact with said
insulation. -

(e) That the defendants knew or in the exercise of
reasonable care ought to have known that their insulation
contained deleterious and highly harmful substances to
plaintiff's health, body, lungs, respiratory system and
skin, and defendants knew or in the exernise of ordinary
or reasonable care should have known that plaintiff would
not know the dangerous ;haracteris:ics of their said insulation,
notwithstanding which defendants negligently failed to take
reasonable precautions or exercisevreasonable care to wara
plaintiff of said danger and to instruct the plaintiff in the
proper handling of their said insulation, or to take any
reasonable precautions or exercise any reasonable care to
protect plaintiff from harm and negligently failed to adopt
and enforce a reasonable safe plan and method of handling
and installing said insulation.

8.

In addition, plaintiff says that the defendants breached
their warranties to plaintiff in the following respects:

(a) That the defendants knew or in the exercise of
reasonnble care ought to have known that their insulation was
'defegggve and that such insulation was not suitable for the

purposes for which it was intended.

(b) That the defendants should have tested their products,

especially those containing asbestos, to ascertain the safe or
dangerous nature of such products before offering them for sale,

or in the alternative, should have removed such products from the

-5-




market upon ascertaining that such products would cause
asbestosis.

(c¢) That the defendants should have devised a method
of application of their products, especially those containing
asbestos, that would have kept those using such products from
contracting asbestosis if the defendants would not remove such
products from sale to the public.

(d) That the products of the defendants, especially
those containing asbestos, were warranted, either expressly
or implied, to be merchantable, when in truth they were
not, and therefore, the defendants breached to the plaintiff,
as well as to others, the warranty of metcﬁantability.

8-A.

In addition, plaintiff says that the defendants, and each
of them, knew that their insulating products containing asbestos
would be sold to the public and would be used by persons such
as the plaintiff and would be relied on by such persons to
safely do the job for which they were ﬁanufactured; that the
defendants, and ea;h of them, knew that cheAinsulating products
containing aasbestos manufactured and distributed by them would
cause harm to the plaintiff, and the defendants, because of their
ﬁositions as manufacturers, owed a strict duty to the plaintiff
not to harm the plaintiff through the use of defendants' products;
that the defendants placed on the market products in a defective
condition that were unsafe for their intended use or which were
unreasonably dangerous; that the defendants placed the products
on the market knowing that they would be used without inspection
for defects; that the plaintiff used the defendants' insulating
prod;::s containing asbestos in a manner that was reasonably
foreseeable; that the defects in the products of the defendants
were a proximate cause of the plaintiff's injuries; that as a
result of the use of the defendants' products by piaintiff, he
suffered serious, severe, disabling and permanent injuries, and

as a result thereof, defendants, and each of them, are strictly

e




liable to the plaintiff for their failure to deliver a product
to the plaintiff that would not cause the plaintiff harm.
9.

The plaintiff would further show unto the Court that
at all the times material hereto, over a period of years in
which plaintiff has been employed as an insulator, the
manufacture, sale and distribution of insulation materials
with which plaintiff came in contact, was under the exclusive
control of the defendants, their agents, servants and employees,
and that had the defendants herein not been guilty of negligence
as hereinabove set forth, plaintiff would not have sustained
his injuries and damages as herein set forth, and therefore,
plaintiff says that he is entitled to recover from the defendants
under the doctrine of res ipsa loquitur.

10.

That as a direct and proximate cause of the aforesaid
occurrence and circumstances and the negligence and carelessness
of the defendants, and the defendants' breach of warranties and
breach of strict liability, the plaintiff was permanently and
severelylinjured; that he has sustained very serious and permanent
injuries to his lungs and respiratory system, which has affected
other parts of his body: that he is suffering from the disease
asbestosis; that he suffers from shortness of breath, inability
to breathe, clubbing of the fingers and toes; that it 1is necessary
that plaintiff have available to him at all times a container
of oxygen in order that he may be able to breathe; that plaintiff

has extreme difficulty sleeping; that he tires easily; that he

constantly coughs: that his future outlook is very dim; that

he has soughtrthe services of physicians in an effort to cure

or arrest the condition from which he is suffering, but to no avail;

that the plaintiff has lost his good health, all of which is

permanently disabling to him.




11.

That by reason of the negligence and carelessness of
the defendants, and each of them, and their breach‘of warranties
as above alleged, and their breach of strict liability, and
bécause of the harm and injury to plaintiff's health and the
resulting disability therefrom, the plaintiff has suffered a
total loss of wages and earnings, and will continue to suffer
such loss; that he was unable to continue in his employment as
an insulator, an employment that he had been engaged in for many
years, or to engage in any gainful activity at the present time,
and his earning capacity has been greatly and forever permanently
diminished and impaired.

12.

That in an effort to treat, relieve and heal himself of
said injuries and to regain his health, the plaintiff was obliged
to incur and will incur in the future an expense amounting to a
considerable sum of money for medical and hospitalization care,
expenses for medicines, supplies, and so forth, the amount of
which plaintiff is unable to accurately estimate at this. time.

13.

That by reason of the facts hereinabove alleged, plaintiff
has suffered and sustained at the hands of the defendants, and
each of them, general and special damages in the sum of Five
Hundred Thousand ($500,000.00) Dollars.

14,

Plaintiff further says that his injuries and damages were
directly and\préximately caused by the gross negligence, omission,
conseious indifference and utter disregard for the welfare of
plaintiff on the parts of the defendants herein, their agents,
servants, employees, managers, superintendents, supervisors and
officers; that the award for this count should be in such an amount
that it would act as a deterrent to the defendants gnd others from
the future commission of like offenses and wrongs; and plaintiff

further says that if each of the acts of negligence alleged above
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did not independently and of themselves constitute gross negligence,
then certainly all of said acts of negligence combined and in the
aggregate constituted gross negligence, and the proximate cause of
the plaintiff's injuries; that as a result of plaintiff's injuries,
he has suffered actual damages as herein shown, which were the
‘direct and proximate cause of his injuries, for which plaintiff
is entitled to recover exemplary damages in the sum of Five Hundred
Thousand ($500,000.00) Dollars.
15.

That by reason of the facts hereinabove alleged, plaintiff
has suffered and sustained at the hands of the defendants, and
each of them, general and special damages in the sum of

Five Hundred Thousand ($500,000.00) Dollars.

WHEREFORE, plaintiff demands judgment against the defendants
and each of them in the sum of Five Hundred Thousand ($500,000.00)
Dollars general and special damages, together with the sum of Five

Hundred Thousand (5$500,000.00) Dollars exemplary damages, together

with his costs and disbursements herein, and interest on said judgmen;
from the date thereof until paid at the rate of six (6%) per cent
per annum, and such other and further relief to which he may be

entitled to receive.

STEPHENSON AND THOMPSON

By

Attorneys foy//Plaintiff
Stephenson Bwilding

P. 0. Box 68

Orange, Texas 77630



CERTIFICATE OF SERVICE BY MAIL

I, Ward Stephenson, hereby certify that a true and

correct copy of the foregoing instrument was, on this the 1
ZéZ' day of _Februar , 1970, mailed
to the following named attorneys:

Mr. George E. Duncan

Attorney at Law

P. 0. Box 3708

Beaumont, Texas 77704
Attorney for Defendant
PITTSBURGH CORNING CORPORATION

Mr. W. N. Arnold, Jr.

Attorney at Law

Fulbright, Crooker, Freeman,
Bates & Jaworski

Bank of the Southwest Bldg.

Houston, Texas 77002
Attorney for Defendant
ARMSTRONG CONTRACTING AND
SUPPLY CORPORATION

Mr. W. N. Arnold, Jr.

Attorney at Law

Fulbright, Crooker, Freeman,
Bates & Jaworski

Bank of the Southwest Bldg.

) Houston, Texas 77002

T~ : Attorney for Defendant

et PHILIP CAREY CORPORATION

Mr. Robert E. Barnes

Attorney at Law

P. 0. Box 5098

Beaumont, Texas 77706
Attorney for Defendant
RUBEROID COMPANY, A DIVISION
OF GAF CORPORATION

Mr. Charles S. Pipkin

Attorney at Law

P. 0. Box 1632

Beaumont, Texas 77704
Attorney for Defendant
COMBUSTION ENGINEERING, INC.

Mr. Dale Dowell

Attorney at Law )

707 Beaumont Savings Bldg.

Beaumont, Texas?7701
Attorney for Defendant
OWENS-CORNING FIBERGLAS
CORPORATION

Mr. George A. Weller

Attorney at_Law -

P. 0. Box 350 .

Beaumont, Texas 77704
Attorney for Defendant
FIBREBOARD PAPER PRODUCTS
CORPORATION

Mr. Gerald P. Coley
Attorney at Law
Vinson, Elkins, Searls & Connally
First City National Bank Bldg.
Houston, Texas 77002

Attorney for Defendant

UNARCO INDUSTRIES, INC.

Mr. James W. Mehaffy

Attorney at Law

San Jacinto Building

Beaumont, Texas 77701
Attorney for Defendant
STANDARD ASBESTOS MANUFACTURING
AND INSULATING COMPANY

Mr. Ben L. Reynolds
Attorney at Law
Royston, Rayzor and Cook
877 San Jacinto Building
Houston, Texas 77002
Attorney for Defendant
EAGLE-PICHER INDUSTRIES, INC.

Mr. Gordon R. Pate

Attorney at Law

1119 Beaumont Savings Bldg.

Beaumont, Texas 77701
Attorney for Defendant
JOHNS-MANVILLE PRODUCTS
CORPORATION

Mr. George E. Murphy
Attorney at Law

" 615 San Jacinto Building

Beaumont, Texas
Attorney for Intervenor
NATIONAL SURETY CORPORATION
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

BEAUMONT DIVISION Pl

SAMUEL R. POTTER X y B AL L

T »/‘%/ At
vs. 1 g

CIVIL ACTION NO. 6329
FIBREBOARD PAPER PRODUCTS I

CORPORATION ET AL 1

ANSWER OF DEFENDANT, COMBUSTION ENGINEERINC, INC.,
TO PLAINTIFF'S SECOND AMENDED ORIGINAL COMPLAINT

Now comes Combustion Engineering, Inc., one of
the defendants in.the above-entitled and numbered cause, and
makes and files this, its Answer to the Second Amended Original
Complaint of the Plaintiff, and for such #nswer says:

This defendant admits the allegations ;f paragraph
(2) under the first unnumbered paragraph of said Complaint,
being the preamble thereof; and as to paragraphs (1), (3),
(4), (5), (6), (7), (8), (9}, (10),(1l1l) and (12), these
paragraphs do not relate to this'defendant and defendant
does not have sufficient knowledge or information upon which

to base a belief as to the truth or falsity thereof.

1.
As to the allegations of paragraph 1 of said
Complaint, this defendant does not have sufficient knowledge

or information upon which to base a belief as to the truth

or falsity thereof, inasmuch as it does not have knowledge
as to the citizenship of the parties other than this

defendant.




2.

This defendant admits the allegations of paragraph
2 of said Complaint to the effect that the amount in coﬁtro—
versy herein exceeds the sum of Ten Thoﬁsand {($10,000.00)
Dollars, exclusive of interest and costs, but denies that
the plaintiff is entitled to any recovery herein against this
defendant in any amount. \

3.

This defendant does not have suffiéient knowledge
or information upon which to baée a belief as to the truth
or falsity of the allegations of paragraph 3 of said Amended
Complaint. |

4.

With reference to the allegations of parggraph 4
of said Amended Complaint, this defendant denies that it was
engaged in the manufacture gf materials used for insulation

prior to December 31, 1967, but admits that since said date

it has been and is now engaged in the manufactuce of materials

used for insulation, some of which contain asbestos.
Defendant denies that the insulation products manufactured
by this defendant are placed on the market to be purchased
and used by the general public, but to the contrary, this
defendan; sells its products to insulation contractors who
employ-experienced insulation workers in'the application

~

‘of the products.

This defendant does not purport to answer said
allegations for or as to the other defendants named in

~this cause.

(2)
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S.

This defendant denies the allegations of Paragraph

5 of said Amended Complaint.
6.

This defendant denies the allegations of Paragraph

6 of said Amended Complaint.
7.

Answering the allegations contained in paragraph
7, thia defendant denies that any injury and damage complained
of by plaintiff were‘directly and proximately caused by any
negligence or carelessneés of this defendant.

In reply to the allegations contained in Paragraph
7 (a), this defendant, answering only for itself, denies
said allegations.

This defendant denies the allegations of Paragraph
7 (b), (c)., (d) and (e) and each of them.

8.

Answering the allegations of paragraph 8, this
defendant denies that it breached any warranty to the
plaintiff or any other person in any respect, and denies
the allegations of Par. 8 and of subsections (a), (b), (c)

and (d) and each of them.

(3)
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8-A. ;
This defendant denies the allegations of Paragraph %

8-A of said amended Complaint.

9. :
This defendant denies the allegations of paragraph

9 of said amended Complaint.

[
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10.
Answering the allegations of Paragraph 10, this

defendant denies the allegations reading, "That as a

"direct and proximate cause of the aforesaid occurrence

and circumstances and the negligence and carelessness
of the defendants, and the defendants' breach of warranties,
the plaintiff was permanently and severely injured”, and
denies that it was guilty of any negliéence or carelessness
and denies any breach of warranties on its part, and denies
that any injury or disability from which plaintiff is
suffering, if any, has resulted from any act or omission
of this defendant or from the use of any product manufactured
by this defendant, or from any breach of warranty, if any{
by this defendant. As to the remaining allegations of Par.
10, this defendant does not have sufficient knowledge or
information upon which to base a belief as to the truth
or falsity thereof.
i 11.
This defendant denigs the allegations of éaragraph
11 of said Amended Complaint.
12,
This defendant denies the allegations of paragraph
12 of said Amended Complaint.
—— - 13.
This defenda££>denies the allegations of paragraph
13 of said Amended Complaint, and denies that the plaintiff

is entitled to any recovery against this defendant.

(4)
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14.

This defendant denies the allegations of p;ragraph
14 of said Amended Complaint, and denies that the plaintiff
is entitled to any recovery against this defendant.

15.

This defendant denies thé'allegations of paragraph
15 of said Amended Complaint, and denies that the plaintiff
is entitled to any recovery against this defendant.

This defendant denies the allegations of the prayer
of said Complaint, and denies that the plaintiff is entitled

to recover any damages or any relief against this defendant.

AFFIRMATIVE DEFENSES. ]
16.

Further answering, and by way of affirmative defense,

oy

this defendant says that the products which this defendant
manufactured and sold were at all times reasonably fit and
suitable for the purposes for which manufactured and sold,
and defendants deny that the same were in anywise defective

for the use for which they were manufactured.

17.
Defendant denies that the plaintiff sustained
any injury as the result of contact with or use of any

product manufactured by this defendant, and denies that

any product or products which it manufactured and sold in

anywise caused or brought about any injury or illness,

if any, to the plaintiff, and defendant further says that

(5)
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the physical condition of which plaintiff complains was
in nowise caused or brought about by any product manufactured
and sold by this defendant, and that such condition was due
solely to disease and other causes.
18.
Further answering herein, defendant alleges that
if the plaintiff did sutain any injury as the result of the use
of any product manufactured by this defendant, which is not
admitted but expressly denied, then such injury was sustained
as a result of the occupation of the plaintiff as an insulator
or worker in the insulation field for a number of years;
and at all times he knew that he was working in dust laden air
which contained asbestos dust and other dust particles,
4 created by his own work and the work of other insulators, and
by the failure of his employers or the owners of the premises
on which he was working to provide facilities and means for
the elimination of dust laden air, and therefore, any such
injury as he may have sustained was some occupational disease
resultihg from his continued occupation over a ;ong‘period of
time as an insulator, and not as a result of any isolated
incident or contaét with any product manﬁfactured by this
e
defendant; and this @efgndangwis p9t ;ega1ly liable therefor:
and further, this deﬁen@ant dﬁq%gg.ﬁhat the plaintiff‘worked

with p;gducfs manufactured by this defendant.

-
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19.

Further answering herein, if need be, and by way
of further affirmative defense, this defendant, Combustion
Bngineering, Inc., specially denies that the plaintiff
sustained any injury as a result of contact with or use of
any product manufactured by this defendant, and specially
denies any fault or breach of warranty on the part of
this defendant, and specially denies that it or any of its
servants, agents or employees, were guilty of any negligence
proximately causing or contributing to cause the plaintiff's
alleged injuries and damages,.if any; but on the contrary
this defendant alleges that the plaintiff himself was
guilty of various acts, wrongs and omissions, each and

all amounting to negligence, which, acting together or

separately, were the sole proximate cause of his alleged

injuries and dumages, if any, or in the alternative,
were a proximate cause thereof.
20.
Further answering herein, ana in the alte;native,
defendant alleges that the plaintiff's alieged injuries and
damages, if any, were caused solely, or in the alternative,

were proximately caused by acts, wrongs, omissions and

v nd

B

negligences of third parties or a tﬁird party, for whose
acts éhis defendant is in nowise liable or.r;sponsible:
or, in the-alternative, the physical co;dition of which
plaintiff complains was dﬁe solely to causes other than
any negligence, fault or breach of warranty, none of which

are admitted but denied, on the part of this defendant.

~
~
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21,

Further answering herein, znd in the alternative,
defendant would show unto the Court that all situations and
conditions, and the danger, if any, arising from the continued
use of such insulating-material or materials were open and
obvious to the plaintiff, and if any dangers existed as claimed
by him, which are not admitted but denied, same, if existing,
were apparant and were easily discernible by him, and the ‘
plaintiff knew as much'About same as did the defendant,
and such matters were well known to him or should have been
known to him; but nevertheless; he continﬁed to work as
an insulator and continued to subject himselfvto air which
was laden with insulation material, and such conditions,
if existing, were not such that this defendant would be
legally liable to the plaintiff therefor.

22.

In the alternative, defendant alleges that the
plaintiff at all times knew of the dangers involved with
insulation materials containing asbestos and in working
in dust laden air where insulation materials were in use,
and he had actual notice and knowledge thereof, or in
the dlternative should have known of same; and he knew
and'appreciated £he nature or extent of such dangers, if
any, and—he continued to us~ and to work with such materialsl
and under such conditions with such knowledge, and therefore,
this defendant owed him no duty towarn him of any potential

(8)




dangers involved, if any, and defendant pleﬁds the
doctrine of volenti non fit injuria herein.
23.

Further answering herein, in the alternative, this
defendant says that any cause of action, if any, which the
plaintiff has or may ever have had against this defendant,
which is not admitted but denied, accrued more than two years
prior to the commencement of this suit against this defendant,
and‘is barred by the Téﬁas Two-Year Statute of Limitations,
Article 5526, Vernon's Texas Civil Statutes, and defendant
.pleads same in bar to this suif.

24.

Further answering herein, in the alternative, this
defendant says that any cause of action, if any, which the
plaintiff has or may ever have had against this defendant,which
ié not admitted but Qenied, accrued more than four yearg prior
to the commencement of this suit against this defendant, and
ie barred by the Texas Pour-Year Statute of Limiéations.
Article 5529, Vernon's Texas Civil Statutes, aﬁd defendant

pleads same in bar to this suit,

. A (9)




25.
Further answering herein, in the alternative,defendant

would@ show that there is and was no legal liability on the

* part of this defendant, because of the fact that the alleged

happenings in question were brought about or caused by transitory
conditions arising in the course of ghe work the plaintiff
was doing, and ordinarily incident thereto, the plaintiff
and his employers using their own manner, method and
means of doing the work, and defendant owed no duty with
respect thereto.
26.

Further answering herein, in the alternative,
this defendant says that the plaintiff's alleged injuries
and damages, if any, were the result of an unavoidable
accident. |

27.

As a further grounds of relief and pleading in
the alternative, this‘defendant says that if any judgment
is entered herein jointly .and severally against it ;nd
other defendants, that in such event this defendant is
entitled to contribution against such other defendants in |

accordance with the provisions of Article 2212 of Vernon's -

Annotated Civil Statutes of the State of Texas.

T
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CROSS-CLAIM.

Now comes Combustion Engineering, Inc., one of
the defendants in the above-entitled and numbered cause,
" and files this, its Cross-Claim against the other defendants
herein, Fibreboard Paper Products Corporation, Johns-
Manville Products Corporation, Owens-Corning Fiber Glass
Corporation, Eagle-Pitcher Industries, Pittsburgh Corning
Corporation, Unarco Industries, Inc., Philip Carey Corpor-
ation, Armstrong Contracting and Supply Corporation,Standard
Asbestos Manufacturing aﬂd Insulating Company and kubefoid

P I St g

Company,sall hereinafter called cross-defendants, and says
if the plaintiff sustained any injury as the result of any
act or omission on the part of this defendant, Combustion
_ Engineering, Inc., which is not admitted but denied, then
such injury was caused and brought about and contributed
to and proximately caused by the acts and omissions of the
remaining defendants above-~-named, and if any judgmenﬁ is
entered herein against this defendant, then in such event
this defendant is entitled to indemnity from each and
all of the other defendants; or, in the alternative, is
entitled to éontribution against each ana‘all of the
other defendants in accordance with the provisions of

Article 2212, Vernon‘s Annotated Civil Statutes of Texas.

(11)
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WHEREFORE, this defendaﬁt prays judgment that
plaintiff take nothing against it herein and that it go
hence with its costs, without day: and in the alternative,
that it have judgment for indemnity, or in the alternative,

for contribution as set forth above.

R

ATTORNEY FOR DEFENDANT,

COMBUSTION ENGINEERING, INC:

1014 San Jacinto Bldg.,P.0.Box 1632,
Beaumont,Texas.

RSO AR RIS
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CERTIFICATE OF SERVICE

I hereby certify that on this

20  3ay of February , 1970,

a true and correct copy of the foregoing instrument was mailed to
the following named attorneys of record:

Mr. Ward Stephenson, Attorney,
Stephenson and Thompson,
Stephenson Building,

Orange, Texas. 77630

. ATTORNEY FOR PLAINTIFF,S.R.Potter

Mr. W.N.Arnold, Jr.,Attorney,
Fulbright,Crocker,Freeman,Bates
& Jaworski,

Bank of the Southwest Bldg.,
Houston,Texas 77002

ATTOURNEY FOR DEFENDANT, ARMSTRONG
CONTRACTING AND SUPPLY CORP.,
AID PHILIP CAREY CORPORATION

Mr. Robert E. Barnes, Attorney,

P.0.Box 5098,

Beaumont, Texas 77706
Attorney for Defendant,
RUBEROID COMPANY, A DIVISION
OF GAF CORPORATION

Mr. Dale Dowell, Attorney,
707 Beaumont Savings Bldg.,
Beaumont, Texas 77701
Attorney for Defendant,
OWENS-CORNING FIBERGLAS CORP.

Mr. George A. Weller, Attdrney,
P.0.Box 350,
Beaumont, Texas 77704
Attorney for Defendant
FIBREBOARD PAPER PRODUCTS
CORPORATION

Mr. Gerald P. Coley, Attorney,
vinson, Elkins,Searls & Connally,

* First City National Bank Bldg.,

Houston, Texas 77002
Attorney for Defendant
UNARCO INDUSTRIES, INT.

Mr. James W. Mehaffy, Attcrney,

San Jacinto Bldg.,

Beaumont, Texas 77701
Attorney for Defendant,
STANDARD ASBESTOS MANUFACTURING
AND INSULATING COMPANY

Mr. Ben L. Reynolds, Attorney,
Royston, Rayzor and Cook,
877 San Jacinto Bldg.,
Houston, Texas 77002
Attorney for Defendant,
EAGLE-PICHER INDUSTRIES, INC.

Mr. Gordon R. Pate,Attorney,
1119 Beaumont Savings Bldg.,
Beaumont, Texas 77701

Attorney for Defendant,

JOHNS ~MANVILLE PRODUCTS CORP.

Mr. George E. Muvrphy, Atiorney,

615 san Jacinto Bldg.,

Beaumont, Texas
Attorney for Intervenors,
NATIONAL SURSETY CORPORATION and
CHARTER CAK FIRE INSURANCE CO.

b ) Gigie
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ATTORNEY FOR DEF
CCOMBUSTION ENGINEE FG, INC.
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IN THE UNITED STATES DISTRICT COURT U S. DISTRICT coug
FOR THE EASTERN DISTRICT OF TEXAS “S'fkuo‘smcrqréu
BEAUMONT DIVISION FEBZ71
970
dAMES .
SAMUZL R. POTTER, 8y % Cooney, CLepk
vS. CIVIL ACTION NO. 6329

FIBREBOARD PAPER
PRODUCTS CORPORATION,

e e, e e, e, e, e S,

FIRST AMENDED ORIGINAL ANSWER OF
DEF ZNDANT OWENS-CORNING FIBERGLAS CORPORA-
TION TO PLAINTIFF'S SECOND AMENDED
ORIGINAL COMPLAINT

Comes now Owens-Corning Fiberglas Corporation,
one of the defendants in the abéve styled and numbered
action, and answering Plaintiff's Second Amended Original
Complaint on file herein respectfully says:

1.

Answering Paragraph 1, this defendant says that

it does not know whether this Court has jurisdiction of !

this controversy inasmuch as it does not have knowledge

as ‘to the citizenship of parties defendant other than
this defendant.
2.

Defendant admits the facts stated in Paragraphs
2 and 3 of said complaint.

3.

Answering Paragraph 4, this defendant admits that
it ﬁanufactured and sold insulation matérials but denies
that any of them caused any injury to the plaintiff.

— - 4.

Tﬁis defendant denies the facts stated in
Paragraphs 5, 6, 7, 8, 8-a, 9, 10, 11, 12, 13, 14 and 15 of
said complaint.

5.
This defendant denies that plaintiff is entitled

to the relief prayed for in the concluding paragraph of

said complaint.
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For further affirmative defense herein, this
defendant says that the products which this defendant
manufactured and sold were at all times reasonably fit

and suitable for the purposes for which manufactured and

sold, and this defendant denies that the same were in anywise
defective for the use for which they were manufactured.
7.

For further affirmative defense herein, this
defendant denies that the plaintiff sustained any injury
as the result of contact with or use of any product manu-~
factured by this defendant, and denies that any product or
products which it manufactured and sold in anywise caused
or brought about any injury or illness to the plaintiff and
this defendant further says that the physical condition of
which plaintiff complains herein was in nowise caused or
brought about by any product manufactured and sold by this
defendant, and that such condition was due solely to disease
and other causes.

8.

For further affirmative defense herein; this
defendant avers that if the plaintiff did sustain any in-
jury as the result of the use of any product manufactured
by this defendant, which is not admitted but expressly denied,
then such injury was sustained as a result of the occupation
of the plaintiff as an insulator or worker in the insulation
field for a number of years, that at all times he knew he
was working in dust laden air which contained asbestos dust
and other dust particles created by his own work and the
work of other insulators, and by the failure of his employers
or the owners of the premises on which he was working to
provide facilities and means for the elimination of dust
laden air, and therefore any such injury as he may have sus-

tained was some occupational disease resulting from his

Page 2
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continued occupation over a long period of time as an

_insulator, and not as a result of any isolated incident or

contact with any product manufactured by this defendant,
and this defendant is not legally liable therefor:; that
further, this defendant denies that the plaintiff worked
with products manufactured by this defendant.

9.

For further affirmative defense herein, this
defendant specially denies that the plaintiff sustained
any injuries as a result of contact with or use of any
product manufactured by this defendant, and specially denies
any fault or breach of warranty on the part of this de-
fendant and specially denies that it or any of its agents,
servants, or employvees were guilty of any negligence
proximately causing or contributing to cause the plaintiff's
alleged injuries and damages, if any: but on the contrary,
this defendant avers that the plaintiff himself was gilty
of various acts, wrongs and omissions, each and all amount-
ing to negligence, which, acting together or separately,
were the sole proximate cause of his alleged injuries and
damages, if any, or in the alternative, were a proximate
cause thereof.

10.

For further affirmative defense and in the alter-
native, this defendant alleges that the plaintiff's alleged
injuries and damages, if any, were caused solely, or, in
the alternative, were proximately caused by acts, wrongs,
omissions and negligence of third parties or a third party
for whose act or actions this defendant is in nowise liable
or responsible; or in the alternative, the physical condition
of which plaintiff complains was due solely to causes other
than any negligence, fault or breach of warranty, noné of

which are admitted but denied, on the part of this defendant.
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11.

For further affirmative defense, and in the
alternative, this defendant would show unto the Court that
all situations and conditions, and the danger, if any,
arising from the continued use of such insulating material
or materials, were open and obvious to the plaintiff and if
any dangers existed as claimed by him, which are not ad-
mitted but denied, same, if existing, were apparent and were
easily discernible by him and the plaintiff knew as much ‘
about same as did the defendant, and such matters were well
known to him or should have been known to him; but neverthe-
less, he continued to work as an insulator and continued to
subject himself to air which was laden with iﬁsulation
material, and such conditions, if existing, were not such
that this defendant would be legally liable to the plaintiff
therefor.

12.

For further affirmative defense, and in the
alternative, this defendant avers that the plaintiff at
all times knew of the dangers involved with insulation
materials contéining asbestos and in working in dust laden
air where insulation materials were in use, and he had
actual notice and knowledge thereof, or in the alternative
should have known of same, and he knew and appreéiated the
nature or extent of such dangers, if any, and he continued
to use and to work with such materials and under such con-

ditions with such knowledge, and therefore this defendant

PR by IR I <

owed him no duty to warn him of any potential dangers

E

involved, if._ any, and defendant pleads the doctrine of

volenti non fit injuria herein.
13.
For further affirmative defense herein, tﬁis de-
fendant says that any cause of action which the plaintiff

has or may ever have had against this defendant accrued more




than two years prior to th2 commencement of this suit
against this defendant and is barred by the Texas two year
statute of limitations, Article 3524, Vernon's Civil Statutes
of Texas, and defendant pleads same in bar to this suit.

14.

For further affirmative defense herein, this de-
fendant says that any cause of action which the plaintiff
has or may ever have had against this defendant accrued more
than four years prior to the commencement of this suit
against this defendant and is barred by the Texas four year
statute of limitations, Article 5529, Vernon's Civil Statutes
of Texas, and defendant pleads same in bar to this suit.

15.

Fbr further affirmative defense, and in the
alternative, this defendant would show that there is and
was no legal liability on the part of this defendant, be-
cause of the fact that the alleged happenings in question
were brought about or caused by transitory conditions
arising in the course of the work the plaintiff was doing,
and ordinarily incident thereto, the plaintiff and his
employers using their own manner, method and means of doing
the work, and defendant owed no duty with respect thereto.

16.

For further affirmative defense herein, and in
the alternative, this defendant says that the plaintiff's
alleged injuries and damages, if any, were the result of an
unavoidable accident.

17.

For further grounds of relief, this defendant says
that if any judgment is entered herein jointly and severally
against it, and other defendants, then and in such event
this defendant is entitled to contribution against such other
defendants according to the provisions of Article 2212 of

Vernon's Civil Statutes of Texas.
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WHEREFORZ, this defandant prays judgment of the
Court that plaintiff take nothing against it by his said
complaint and that it go hencz and recdver its costs in
this behalf expended, and in the alternative that it have
judgment for contribution as sat forth above.
Respectfully submitted,

KING, SHARFSTEIN & RIENSTRA

BY:
707 Beaumont Savings Building
Beaumont, Texas

Attorneys for Owens-Corning
Fiberglas Corporation

A true copy of the above and foregoing answer
was on this the&'_day of February, 1970, served upon
counsel for the plaintiff.by depositing the same in the
United States Mail, postage prepaid, addressed to Honorable
Ward Stephenson, Attorney at Law, Stephenson Building,
Orange, Texas, and also a true copf served on all other

interested counsel of record.

Attorney for Defendant
Owens-Corning Fiberglas
Corporation
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IN THE UNITED STATES DISTRICT COURT = , , == —
e S A
FOR THE R
EASTERN DIVISION OF TEXAS - BEAUMONT DIVISIGN. 4 -

[ .

SAMUEL R. POTTER,
Plaintiff
v. CIVIL ACTION NO. 6329

FIBREBOARD PAPER PRODUCTS
CORPORATION, ET AL,

&2 L3 821 KNI WU e WO

Defendants

ORIGINAL ANSWER OF DEFENDANT
ARMSTRONG CORK COMPANY

TO THE HONORABLE JUDGE OF SAID COURT: i

COMES NOW Armstrong Cork Company, and for
answer to plaintiff's first amended original complaint
served upon it on February 24, 1970, says:

FIRST DEFENSE

Your defendant is without knowledge or in-
formation sufficient to form a belief as to the truth of
the allegations contained in paragraph 1 of plaintiff's
first amended original complaint. If the domicile and
place of incorporation of the various defendants are
correctly alleged, then your defendant admits that the
Court has jurisdiction based upon diversity of citizenship
of the parties hereto.

2. It 1is admitted by your defendant that the
claim asserted by the plaintiff herein exceeds the juris-
'dictieaal amount of this Honorable Court.

. 3. Your defendant has no knowledge or infor-
mation concerning the residence of the plaintiff, and
therefore nelther admits nor deniles the same.

4, Your defendant admits that 1t has engaged
in the manufacture of some materials used for pipe insula-

tion which contain some asbestos. Your defendant, however,
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dnies that the insulation products manufactured by it
are placed on the market to be purchased and used by the
general public. On the contrary, your defendant sells
its product to insulation contractors who purportedly
amploy experienced.insulation workers in the application
of the product.

5. With respect to the allegations of para-
graph 5 your defendant says that it is without knowledge
or information as to the employment by plaintiff as an
insulator between the years 1940 to 1967. It denies all
of the remaining allegations of said paragraph 5.

6. Your defendant denies the allegations
in paragraph 6 of the complaint.

7. With respect to the allegations of para-
graph 7 your defendant denies that any injury or damage
complained of by the plaintiff was directly or proximately
caused by any negligence or carelessness of this defendant.
It likewise denies the allegations of sub-paragraph a, b,
¢, d, and e of paragraph 7.

8. Your defendant denies the allegations of
paragraph 8 as well as sub-paragraphs a, b, ¢, and &
thereof.

9. Your defendant denies the allegations of
paragraph 8a.

10. Your defendant denies the allegations of
paragraph 9.

‘ 11.. With respect to the allégations of para-
graph 10 of the complaint youf defendant denies that the
plaintiff sﬁsfained any ihjury as a result of any act of
omission on the part of your defendant, and denles that the
plaiptiff was injured as a result of any breach of warranty
of your defendant. Your defendant has no knowledge or
information as to the cause or causes of plaintiff's

alleged disabllity, 1if any.

~2-
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12. Your defendant denies the allegations
paragraph 11 of the complaint.

13. Your defendant denies the allegations
of paragraph 12 of the comlaint.

14. Your defendant denies the allegations
paragraph 13 of the complaint.

15. Your defendant denles the aliegations
of paragraph 14 of the complaint. .

16. Your defendant denies the allegations
of paragraph 15 of the complaint.

- SECOND DEFENSE

Your defendant speclally denies that the
plaintiff herein sustained any injury as a result of
contact with or by virtue of the“ﬁse ﬁf any product
manufactured by your defendant.

THIRD DEFENSE

Your defendant alleges and would show unto
the Court that all of the products which your defendant
manufactured and sold were at all times reasonably fit
and suitable for the purposes for which they were manu-
factured and sold, and .your defendant expressly denies
that the same were in anywise defective for the use for
which they were manufactured.

FOURTH DEFENSE

Your defendant would show to the Court that
if the plaintiff sustained any injury as a result of the
use of an& product manufactured by your defendant, which
is not E?pitted, but expressly denied, then that>such
injury was sustained as a result of the occupation of

the plaintiff, in that the plaintiff herein had been

engaged as an insulator or worker 1in the field of insu-

of

of

laéion for a vast number of years, and at all times during

such period of employment, the plaintiff himself knew

-3-
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that he was working in dust-laden air which contained
asbestos dust, as well as other dust particles, part of
which were created by his own work, or the work of his
co-employees, and also by virtue of the failure of his
employer at the time, or the owner of the premises on
wnich he was working, to provide facilities for the
elimination of dust-laden air, and therefore any such
injury as he may have sustained was from an occupational
disease resulting from his long continued occupation as
an insulator, and not as a result of any isolated inci-
dent or contact with any product manufactured by youf
defendant. And in this connection your defendant further
alleges that it is not liable at law, nor is it responsi-
ble for any occupational disease which was suffered or
sustained by the plaintiff in the course of his employ-
ment with various contractors over a number of years.

FIFTH DEFENSE

Your defendant further says that any product
or products which it manufactured and sold for insulation

purposes in no manner caused or brought about any injury

or illness to the plaintiff, and your defendant says that
the physiéal conditions of which your plaintiff now
complains were 1n nowise caused or brought about by any
procduct manufactured or sold by your defendant, but on
the contrary such condition was due solely to disease and
other causes or to the acts and omissions of third

persons as well as the acts of the plaintiff himself.

SIXTH DEFENSE

Your defendant avers and alleges that the
plaintiff himself was gullty of various acts, wrongs, and
omissions, each and all of which amounted to negligence 1in
the performance of his work and occupation, which acts
together or separately were a proximate cause of his

alleged injury, in that the plaintiff failed to use and
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utilize any safety device such as masks or respirators
for breathing; that he failed to request the use of such
masks and respirators; that he failed to request his
employer to furnish blowers and other equipment to remove
the dust-laden air; that he worked in dust-laden air with
full knowledge that he was inhaling such dust-laden air;
that he continued to work with insulating materials con-
taining some asbestos after he knew, or in the exercise

of ordinary care should have known, that it was affecting

his health.

SEVENTH DEFENSE

Your defendant says that 1f the plaintiff sus-
tained any injury as the use of any material or product
manufactured by your defendant, which is denied, the
danger, if any, arising ffom the continued use 6f such
material was open and obvicus and was well known to the
plaintiff, or should have been known to him, but never-
theless he continued to work as an insulator and con-
tinued to subject himself to air which was laden with
insulation material.

In the alternative, if any danger existed>
which was not open and obvious or apparent to the plaintiff
at all times, then he knew at all times of the dangers
involved with insulation materials containing éome
asbestos and ih working in dust-laden air where insu—
lation materials were in use.

And notwithstanding this fact he continued
to use and work wit@ such matérials and under such con-
ditions‘;;th such knowledge, and therefore your defendant
owed him no duty to warn of any potential dangers that
might be involved and plaintiff therefore is barred from

any recovery under the theory of volenta non fit injuria.
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SIGHTH DEFENSE

Your defendant further alleges that if the
defendant did sustain any injury as the result of the use
of any product manufactured byyour defendant, which is
not admitted but expressly denied, that then and in that
event such act occurred more than two years prior to
the filing of this suit against your defendant on Feb-
ruary 18, 1970, and such cause of action was and is
barred by the two-year statuﬁe of limitations of the
State of Texas.

Further; your defendant says that if the
plaintiff sustained any injury as the result of the use
of any product manufactured by your defendant in any
6ther state of the Union, then your defendant says that
each 'and all of the statutes of limitation as to said
alleged cause of action, were under the laws of the State
of Texas, or under the laws of any state where such alleged
cause of action arose, constitutes a bar to plaintiff's
cause of action herein.

NINTH DEFENSE

Your defendant says that if the defendant
sustained any injury as a result of the use of a product
manufactured by your defendant which is denied, then
such occurred four years prior to the filing of this suit
against your defendant on February 18, 1970, and such
cause of action is barred by the four-year statute of
the State of Texas

TENTH DEFENSE

Your defendant says that the plalintiff herein
was an experienced insulating worker, and at all times
knew that he was working with asbestos and products con-
taining asbestos, as well as other products which might

be harmful to him; if the plaintiff herein did not know

—6-




such products were harmful, then his employers at all
times knew that they were working wilth iInsulating mater-
ials which contained asbestos, and said employers had
actual knowledge of the fact that particles of said
products could enter the air when said product was cut

or applied, and plaintiff's employers likewise had

knowledge that if blowers or fans were not used in the
area, that their employees would be subject to the dust
hazard and inhalation of said dust. Thaf it is common
knowledge that if an individual works in an afea where
the air is laden with dust, that the individual will

breathe this dust into his nose and body system unless

@he employee uses some type of mask, respirator or

other protective device, or unless the employer provides ?
some means whereby the dust is removed from the air as
a safety measure.

ELEVENTH DEFENSE

Your defendant denies that it made any

warranty of any kind or character, and denies the ’

existence of any warranty; it further denies any fault

or breach of warranty, but says that the insulation pro-
ducts manufactured by it were at all times réasonably
fit and suitable for the purpose of insulation, which‘
was the purpose for which they were manufactured and sold,
'lgilgwm_wsi and plaintiff's injury, if any, did not result from any
| defect in said product. Any and all dust conditions
which may have resulted from the use of the products
were created during the applicatlon thereof, at which
time~the product'or products were cut or changed from the
original form in which they were manufactured by your

defendant, and the conditions under which the plaintiff

worked were at all times prescribed by his employér or

-i;fw Lo : the owner of the premises where the plaintiff was employed.
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Your defendant had no responsibility for the conditions
that existed at the place where the work of the plaintiff
was being performed.

TWELFTH DEFENSE

Your defendant says, in the alternative,
that 1f the plaintiff sustained any injuries, that same
were caused solely, or in the further alternative, were
proximately caused by the acts either of commission or
omission of third persons, for whose acts your defendant
is in no way liable or responsible.

THIRTEENTH DEFENSE

Further answering herein, and inthe dter-
native, this defendant says that the plaintiff's claims to
injury and damage, if any, were the result of an unavoid-

able accident.

FOURTEENTH DEFENSE

Further answering herein, and in the alter-
native, this defendant would show that there is and was
no legal liability on the part of this defendant because
of the fact that the alleged happenings in question were.
brought about or caused by transitory conditions arising
in the éourse of the work which the plaintiff was doing,
and ordinarily incident thereto; and plaintiff and his
employers used their own manner,method and means of
performing such work, and this defendant owed no duty
with respeet to such work, nor was there any relationship
as between plaintiff and this defendanﬁ which created any
duty 6n the part of this defendant as to the manner or
method in which the wofk was done or the conditions under
which the plaintiff performed his work.

FPIFTEENTH DEFENSE

Further answering herein, this defendant says

that during the period of time for which the plaintiff is
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asserting a claim and injury that the State of Texas had
eracted a workmen's compensation law which provided that the
disease of asbestosis is an occupational disease for which

a person engaged in the occupation of an asbestos worker
or working with asbestos products can clalm workmen's
compensation disability benefits against hls last employer
at the time the disease 1s discovered. According to the
plaintiff's pleading, he worked with asbestos and asbestos
products over a period of some 27 years, and if he has
asbestosis, such is due to the nature of his occupation and
was acquired over a long period of time and is not the—
result of working with any particular product or products
of your defendant, but was due to the nature of his em-
ployment.

PLEA OF CONTRIBUTION

As a further grounds of relief, and pleading
in the alternative, this defendant says that if any
Judgment is entered herein jointly and severally against
it and other defendants, that in such event this defen-
dant is entitled to contribution against such other defen-
dents iniaccordance with the provisions of the laws of the
State of Texas or the laws of any state where any alleged
cause of action arose.

WHEREFORE, PREMISES CONSIDERED, your defendant
prays that on a hearing hereof plaintiff take nothing, and
that your defendant go hence and recover its costs; or
in.the alternative that your defendant have its judgment
fﬁr contribution against the other defendants in connec-

tion with any judgment that might be rendered in favor

of the plaintiff herein.

\\w.\N. Arnolid, Jr{/
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Bank of the Southwest Building
Houston, Texas 77002 224-7070

D

Attorneys for Defendant
Armstrong Cork Company

CERTIFICATE OF SERVICE

I certify that acopy of the foregoing

answer of defendant, Armstrong Cork Company, to plaintiff's
first amended original complaint was delivered to Mr. WArd
Stephenson, Stephenson & Thompson, Stephenson Building,
Crange, Texas, attorney for plaintiff, and to Mr. George

E. Duncan, Mr. Dale Dowell, Mr. Gordon R. Pate, Mr. Ben

L. Reynolds, Mr. James W. Mehaffy, Sr., Mr. Charles S. i
Pipkin, Mr. John G. Tucker, Mr. Gerald P. Coley and Mr.
Robert E. Barnes, Jr., by mailing a copy of said answer
by certified mail addressed to their respective addresses
of record in this case on the / ay of March, 1970.

o]

W. N. Arnold, Jzﬁ//——"‘-—._~‘-
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IN THE UNITED STATES DISTRICT COURT :
FOR THE EASTERN DISTRICT OF TEXAS I:.I

BEAUMONT DIVISION Yo L ED
J ...... 1 .
L] [ R Coai, [4/
S. R. POTTER : m Y Crom 19¢,9
vs. © CIVIL NO. 6329 Q. J<. .o Coury
DEP(/’T{/’L/’

FIBREBOARD PAPER PRODUCTS:
CORPORATION ET AL :

INTERROGATORIES PROPOUNDED TO DEFENDANTS

TO: FIBREBOARD PAPER PRODUCTS CORPORATION
COMBUSTION ENGINEERING, INC, .
JOHNS-MANVILLE PRODUCTS CORPORATION
OWENS-~CORNING FIBER GLASS CORPORATION
EAGLE-PICHER INDUSTRIES, INC.

PITTSBURGH CORNING CORPORATION

UNARCO INDUSTRIES, INC.

PHILIP CAREY CORPORATION .

ARMSTRONG CONTRACTING AND SUPPLY CORPORATION

STANDARD ASBESTOS MANUFACTURING AND INSULATING
COMPANY :

RUBEROID COMPANY,

Defendants:

_ S. R. POTTER, plaintiff, hereby serves upon the above
named defendants the following written interrogatories to be
answered fully and fairly in writing under oath, which shall
be signed by the person or persons making such answers, a
copy of such answers to be served upon plaintiff's attorney
within fifteen (15) days after service herein, in accordance
with Rule 33 of the Federal Rules of Civil Procedure:

1.

Please give the names and"trfade names of 311 types of
insulating materials manufactured by you, giving the dates
that you began to manufacture such materials, starting in
1940, a description of the materials and what they contain.

%f Cieeo wy w0t LumBan)

. i : TP th-
Did you ever at any time g1ve‘WaFn1ngs to"'workers of the
dangerous nature of your products? [f so, describe your
warnings and to whom such warnings were given,

3.

What studies have you made to determine the effect of
your products on the lungs and physical condition of persons
employed as insulators and asbestos workers who use your products?




i

4.

Who made such studies, when were they made, and attach
copies of the reports of such studies.

5.

Did you package and sell any products containing asbestos
from the years 1940 to 1967? If so, how were the products sold,
how were the products packaged, and were these products universally
used throughout the United States?

6.

If these products were used primarily in any specific
location or area, please explain where such products were
primarily used.

7.

Do you recognize that prolonged use of the insulating
materials manufactured by you can cause or contribute to cause
various occupational diseases, including asbestosis, silicosis
and dermatitis?

8.

Has your company done any studies or has your company
conducted any studies concerning the effects of inhalation of
asbestos dust or fibers by one using or being exposed to any
of the asbestos materials manufactured by your company? In
answer to this question, please give the date and nature of
your studies, if any, the name or names of the persons con-
ducting the studies and their address, what the purpose of :
the studies were, and attach a copy of any report based upon 1
such studies, showing to whom such report was given and when.

9.

Have you or any of your employees conducted studies
designed to minimize or eliminate the inhalation of asbestos
dust and fibers by those exposed to the use of your company's
products? If so, give the name or names of such persons con-
ducting such studies, attach copies of such studies, by whom
they were made, and to whom they were given, and when, and
state what action, if any, was taken based upon such studies
in an effort to minimize or eliminate the effects of
inhalation of asbestos dust or fibers upon those using or
being exposed to the dust and fibers contalned in such products
as manufactured by your company.

‘0 [N N
. cLtmEe 2

0o you or your company have any reguVar inspection of areas
where workers are using products manufactured by your company
containing asbestos as to the dust count? If you do not, then.
please explain why this is not done, and if you do, please
explain what action, if any, is taken by your company following
the taking of dust counts at any of the locations referred to
above. Also please give the dates, if any, that your company
first started making this dust count.




1.

Does your company recognize that as early as the year 1900
Dr. H. Montaque Murray, a physician in London's Charing Cross
Hospital, found spicules of asbestos in the lung tissue? If
you agree with this, then state what action, if any, your
company has taken since 1300 to reduce or eliminate the dangers
to those using your asbestos products from inhaling the dust

and fibers.

12.

Does your company recognize that in 1924, Dr. W. E. Cook,
also of England, found clear evidence of asbestosis and that
such discovery was published in the British Medical Journal
of July 26, 1924, and re-published in 1927? If you do, then
please state what action, if any, was taken by your company
based upon these studies to reduce or eliminate asbestosis
in those using your products. If your answer is that you do
not recognize the truth of such statement, then please state
what your company has done in an effort to keep abreast of
medical literature concerning the disease produced from the
products which you manufacture, if in truth you have.

13.

Does your company recognize that in 1931, an English
Parliament passed legislation making asbestosis a compensable
disease and requesting improved methods of exhault ventilation
and dust suppression in asbestos-textile factories, and also
instituted periodical medical examinations for workers engaged
in particularly dusty processes in the asbestos-textile industry?
If you do recognize the truth of the statement above, please
state what action, if any, your company took in response to
such knowledge in an effort to reduce or eliminate the effects
of asbestos to those using your products. If you do not recognize
the truth of such statement, then please state why your company
did not keep in touch with legislation and programs adopted
endeavoring to reduce or eliminate the disease of asbestosis
in those using asbestos products.

14,

Do you agree that once asbestos fibers or dust are inhaled
into the lungs, there is no way to eliminate such dust or f1bers
from the lungs for the balance of such person's life?

15. {

What technique, if any, does your company .use to make dust
samplings, explaining the technique and, when;it.was commenced,
and what the purpose was and what action has been taken in
response-to the findings as to the dust samples.

16.

Does your company recognize that asbestos causes asbestos-
induced lung cancer? If your answer is "Yes", when did you come
to such realization and what action did you take in response
thereto? If your answer is "“No", then please explain why no
studies were made by your company to ascertain that this fact
was indeed true and thereafter to take action to advise those
exposed to your products of their dangerous nature.

-3-
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17.

Does your company recognize there is a direct connection
between the inhalation of asbestos dust and fibers and the
disease mesothelioma? If your answer is "Yes" to this question,
then please advise what notices were given to those exposed to
your asbestos products of this fact.

18.

Does yur company place any warning signs on its asbestos
products? If so, please state exactly what the warning is,
where it is used, and when its use was first bequn. If your
answer to this question is "Yes", then please axplain why
your company uses such warning notices.

19.

Do you agree that asbestos has been directly associated
medically with the disease of cor pulmonale?

20.

Does your company recognize that asbestos fiber exists
for an infinity of years? In other words, unlike some
dangerous products, it does not eventually dissipate or
reduce itself in danger to those who might be exposed to it?

21.

Does your company recognize that year-by-year, more
asbestos is used in the United States, and therefore the public
is thereby exposed to a greater and greater extent to the
inhalation of asbestos dust and fiber? If your answer is "Yes",
then please state what action your company has taken to reduce
or eliminate this danger and what action, if any, you have
taken to notify the public at large of this danger.

22.

Has your company consulted with Dr. Irving J. Selikoff,
of New York, New York, concerning asbestosis, and if so,
please state when and under what circumstances and what
information, if any, was furnished by your company, giving
dates, to him. R

23.

Does your company contribute any funds to research concerning
asbestos and its relation to lung and larynx disease?. If so, |,
please state the amount of money contributed, when, and to whom,
attaching any report or reports from such individual.or organi-
zation tao_whom your funds were contributed.

24.

Do you have any labor inspectors or anyone from your company
whose job it is to go to areas where your products are being used
to make a dust level count, and if so, please state when your
company started such procedure, the purpose of it, and what action,
if any, was taken in response to your findings,

.r.mmwmxrm@wmevmw&-—J




25.

Is your company familiar with the hearing conducted in
March, 1967, before the House of Representatives of the
United States Congress Sub-Committee on Labor?

26.

Do you agree that the problem of asbestos dust extends
further than to those merely using your products but that the
exposure is shared with other construction workers as well?

27.

If your answer to the preceding Interrogatory No. 26 is
"No", then please state whether or not you have familiarized
yourself with Dr. William H. Stewart, Surgeon -Géneral of the
Unjted States, testifying before the Committee mentioned above
that probably three and one-half million construction workers are
being exposed to asbestos dust in addition to those workers
actually using the materials containing asbestos?

28.

Do you recognize or agree that the problems of air laden
with asbestos dust is so great that possibly millions of the
people in the United States are being exposed to the inhalation
of asbestos dust who have nothing to do with its use or appli-
cation? If your answer is "Yes" then please advise what action
your company has taken, if any, to advise the general public
of the dangerous nature of asbestos and what steps have been
taken to endeavor to protect the general public from the
dangerous effects of the inhalation of the asbestos dust and
fibers, when such action was taken, and what it consists of.

29.

Is it possible with all of your products containing
asbestos to distinguish your products from those manufactured
by a competitor? If your answer is "Yes," please describe how
you contend your products in all instances can be distinguished
from that of a competitor. If there are products which cannot
be, in your opinion, distinguished from products of a similar
kind manufactured by a competitor, please state the name of such
product, who manufactures it, as well as the product manufactured
by your competitor.
30. !

It is true, is it not, that most of the products manufactured
by your company containing asbestos will in most instances have
to be cut, sawed, scribed, shaped or mixed by the ultimate user
and his-employees? - '

31.
Plea§e give the state of incorporation of your company,
E:g d:ge it was organized, and the domicile of your company at
1s time. '

32.

How many years has your company been engaged in the manufacture

-5-
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of products containing asbestos and which are commonly used
by insulators and asbestos workers?

33.

If you, your company, or your company's attorneys, contend
that any respirators or other breathing device is currently on
the market that will prevent the inhalation of asbestos dust
and fibers, give the detailed description of such respirator or
other breathing device, together with how you know this will
prevent the inhalation of such dust and fibers, what tests were
conducted, by whom and where, with sufficient detail to enable
us to obtain the results of such tests.

34.

It is true, is it not, that your company has for many
years manufactured insulating materials containing asbestos
and that such products have been placed upon the open market
to be purchased and used by the public?

35.

Do you or your company recognize that such asbestos
insulating materials are dangerous and harmful to human beings
and to the health of man? If your answer to this question is
"Yes" then please explain when you came to this conclusion
and what, if anything, you have done about it to notify the
public. If your answer is that your products are not harmful
then explain what tests were made upon which you base such
conclusion.

36.

Please state whether or not your company has had knowledge
of any deaths or serious lung disease among your employees which
has been attributed to the inhalation of asbestos dust or
fibers. If so, please give the number, the name where known,
and address of such persons, together with the name and address
of the doctor who administered treatment to such persons, if known.

37.

Assume for the purpose of this question that it has
been known for many years that asbestos dust and fibers have
been dangerous to human beings: Assuming the truth of such
statement, has your company done anything prior to 1966 to
notify any segment of the American population of such danger?
If so, please explain what.

8.

If~your company manufactures any insulating products which
are commonly used by insulators and which contain asbestos, please
describe how the following products are cut, shaped, mixed and
applied on the jobs:

(1) Asbestos cement;

(2) Asbestos pipe covering;

(3) Asbestos bricks or blocks;

(4) Asbestos sheeting;

(5) Asbestos insulation used to cover extremes of

heat as well as cold;
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(6) Asbestos insulation in loose form which may
be blown into homes or buildings;
(7) Asbestos in spray form,

giving particular reference as to whether or not the materials
have to be sawed or cut on the job, blown into confined areas,
or mixed with water into a cement or paste. Then please state
if there is any way known to you that the above products can
be used and applied without the worker inhaling any of the
asbestos dust or fibers. '

39.

Do you have any statistical fiqures available showing
the number of employees employed withyour company who are
exposed to asbestos dust and fibers and who have worked for
your company twenty years or longer who have lung disease?
If so, please give such figures.

40.

If you have available, do you have any medical information
or information of your own knowledge, concerning the most common
cause of death of one having asbestosis, then please describe
what the most frequent cause of death from one suffering from
such disease is. ) .

41.

Please state the net profit made by your company for
each of the years since and including the year 1960.

42,

Please give the net worth of your company as of the end
of your annual accounting period for each of the years since 1960,

43.

Please give the total volume of sales of products manu-
factured by your company and include, if possible, the total
amount of sales of products of your company containing asbestos
for each of the years since 1960.

44.

Please give the name and address of thé president of
your company; and also the name and address of the Chairman
of the Board of Directors.

45,

If your company has been unable to answer any of the
foregoing interrogatories herein propounded, or any of the
interrogatories hereinafter propounded, please state the name
and address of the person in your company having knowledge of
the matters inquired about in these interrogatories.

46,
Does your company recognize that Dr. Irving J. Selikoff,

of New York, is an outstanding authority in the field aof
asbestosis, particularly among insulation workers?

-7-.
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47.

Do you agree that the State of Iowa had a Workmen's
Compensation Law covering the occupational disease of
asbestosis beginning in the year 19137

48.

Do you agree that the State of I1linois had a Workmen's
Compensation Law covering the occupational disease of
asbestosis beginning in the year 19137

49,

Do you agree that the State of Hawaii had a Workmen's
Compensation Law covering the occupational disease of
asbestosis beginning in the year 19157 ﬂ

50.

Do you agree that the State of California had a ‘ J
Workmen's Compensation Law covering the occupational disease
of asbestosis beginning in the year 19172

51.

Do you agree that the State of Wisconsin had a
Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 1919?

52. 7

Do you agree that the State of Connecticut had a
Workmen's Compensation Law covering the occupational disease
of asbestosis beginning in the year 19197

53.
Do you a@ree that the State of New York had a
Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 1935?

54,

Do you agree that the State of Pennsylvania had
a Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 19377

55.

‘ Do you agree that the State of Indiana had a
Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 1937?

56.

0o you agree that the State of Ohio had a Workmen's
Compensation Law covering the occupational disease of
asbestosis beginning in the year 1939?

57.
Do you agree that the State of Washington had. a

Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 1939?




58.

Do you agree that the State of Maryland had a Workmen's
Compensation Law covering the occupational disease of
asbestosis beginning in the year 19397

59.

Do you agree that the State of Delaware had a Workmen's
Compensation Law covering the occupational disease of
asbestosis beginning in the year 1941?

60.

Do you agree that the State of Oregon had a Workmen's
Compensation Law covering the occupational disease of
asbestosis beginning in the year 19437

61.

Do you agree that the State of Nebraska had a
Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 19437

62.

Do you agree that the State of Minnesota had a
Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 19437

63.

Do you agree that the State of Michigan had a
Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 19437

64.

Do you agree that the State of Arizona had a
Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 1943?

65.

Do you agree that the State of Virginia had a
Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 19442

66.

Do you agree that the State of New Mexico had a
Workmen's Compensation Law covering the occupational d1sease
of asbestos1s begjnnlng in the year 19457

67.
Do you agree that the State of Florida had a

Workmen's Compensation Law cover1ng the occupational
disease of asbestosis beginning in the year 19457

68.
Do you agree that the State of New Jersey had a

Workmen's Compensation Law covering the occupational disease
of asbestosis beginning in the year 1945?




69.

Do you agree that the State of Colorado had a Workmen's
Compensation Law covering the occupational disease of
asbestosis beginning in the year 1945?

70.

Do you agree that the State of Alaska had a Workmen's
Compensation Law covering the occupational disease of
asbestosis beginning in the year 19467

7.

Do you agree that the State of Georgia had a Workmen's
Compensation Law covering the occupational disease of
asbestosis beginning in the year 19467

72.

Do you agree that the State of Tennessee had a
Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 19477

73.

Do you agree that the State of New Hamshire had a
Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 19477

74.

Do you agree that the State of Nevada had a
Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 19477

75.

Do you agree that the State of Arkansas had a
Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 1948?

76.

Do you agree that the State of West Virginiw had
a Workmen's Compensation Law coverng the occupational
disease of asbestosis beginning in the year 19497

77. :

Do you agree that the State of South Carolina had
a Workmen's Compensation Law coverng the occupational
disease of asbestosis beginning in the year 19497

T - ‘ 78.

e arm

Do you agree that the State of Vermont had a
Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 19517

79.

Do you agree that the State of Guam had a Workmen's
Compensation Law covering the occupational disease of
asbestosis beginning in the year 19527

-10-




80.

Do you agree that the State of Oklahoma had a
Workmen's Compensation Law covering the occupationatl
disease of asbestosis beginning in the year 1953?

81.

Do you agree that the State of Missouri had a
Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 19597

82.

Do you agree that the State of Puerto Rico had
a Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 1960?

83.

Do you agree that the State of Montana had a
Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 1965?

84.
Do you agree that the State of Maine had a

Workmen's Compensation Law covering the occupational
disease of asbestosis beginning in the year 19677
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CERTIFICATE OF SERVICE BY MAIL

Qo » 19 o\, mailed by certified ma return i
receipt requested to the following named attorneys for the 4
defendants:

Mr. George E. Duncan

Attorney at Law

P. 0. Box 3708

Beaumont, Texas 77704
Attorney for Defendant
PITTSBURGH CORNING CORPORATION

Mr. Dale Dowell

Attorney at Law

707 Beaumont Savings Bldg.

Beaumont, Texas 77701
Attorney for Defendant
OWENS-CORNING FIBERGLAS CORPORATION

Mr. Gordon R. Pate

Attorney at Law

1119 Beaumont Savings Bldg.

Beaumont, Texas 77701
Attorney for Defendant
JOHNS-MANVILLE PRODUCTS CORPORATION

Mr. W. N. Arnold, Jr.
Attorney at Law ’
Fulbright, Crooker, Freeman, Bates
& Jaworski
Bank of the Southwest Building
Houston, Texas 77002
Attorney for Defendant
PHILIP CAREY MANUFACTURING COMPANY

Mr. Ben L. Reynolds
Attorney at Law
Royston, Rayzor & Cook
877 San Jacinto Building
Houston, Texas 77002
Attorney for Defendant
EAGLE-PICHER INDUSTRIES, INC.

Mr. James W. Mehaffy, Srjuzy -

Attorney at Law .. :'im . mhe iper.. .

San Jacinto Building g

Beaumont,; Texas 77701 - .
Attorney for Defendantr it
STANDARD ASBESTOS MANUFACTURING
AND INSULATION COMPANY ’

1, Ward Stephenson, hereby certify that a true and correct
copy of the foregoing instrument was on this the ]?: day of
i

-i1xSURPLY CORPORATION

' M@W

Mr. George A. Weller

Attorney at Law

P. 0. Box 350

Beaumont, Texas 77704
Attorney for Defendant
FIBREBOARD PAPER PRODUCTS CORP.

Mr. Charles S. Pipkin

Attorney at Law

P. 0. Box 1632

Beaumont, Texas 77701
Attorney for Defendant
COMBUSTION ENGINEERING COMPANY,INC 4

Mr. John G. Tucker
Attorney at Law
Beaumont Savings Building
Beaumont, Texas 77701 ’
Attorney for Intervenor
CHARTER OAK FIRE INSURANCE COMPANY

Mr. Gerald P. Coley 3
Attorney at Law 4
Vinson, Elkins, Searis & Connally
First City National Bank Building. ’
Houston, Texas 77002
Attorney for Defendant
UNARCO INDUSTRIES, INC.

Mr. W. N. Arnold, Jr.

Attorney at Law

Fulbright, Crooker, Freeman.
Bates & Jaworski

Bank of the Southwest Building

Houston, Texas 77002
Attorney for Defendant
ARMSTRONG CONTRACTING AND

B

Mr. Robert E. Barnes, Jr.

Attorney at Law

P:c0.: Box 048

Beaumont, Texas 77706
iAttorney  for Defendant
RUBERQOID COMPANY

B R

Ward Stephﬂhson




FILED

U S. DISTRICT COURT
IN THE UNITED STATES DISTRICT COURT EASTERN DISTRICT OF JEXAS
FOR THE EASTERN DISTRICT OF TEXAS
BEAUMONT DIVISION ‘ NOV 16 1971

JAMES R: COONEY. CLERK
S G
CIVIL . T

SECOND AMENDED ORIGINAL ANSWER OF DEFENDANT OWENS-
CORNING FIBERGLAE CORPORATION TO PLAINTIFF'S SECOND
AMENDED ORIGINAL COMPLAINT

SAMUEL R. POTTER, PLAINTIFF
vVs.

FIBREBOARD PAPER PRODUCTS

X
X
X
I
X
CORPORATION, ET AL, DEFENDANTS [

Comes now Owens-Corning Fiberglas Corporation, one
of the defendants in the above styled and numbered action,

and answering Plaintiff’s Second Amended Original Complaint

on file herein respectfully says:

o -1-

Answering Paragraph 1, this defendant says that
it does not know whether this Court has jurisdiction of this
controversy inasmuch as it does not have knowledge as to

the citizenship of parties defendant other than this defend-

" b ant.
. 2
P Defendant admits the facts stated in Paragraphs
2 and 3 of said complaint.
-3~

Answering Paragraph 4, this defendant admits that
it manufactured and sbld insulation materials but denies

that any of them caused any injury to the;laxntxff.
- dastox cx worker m4 the insulation ;

. iaiy e =4 e ]

. £ mhay at 211 times ne knew ne 3
This defendant denies the facts stated 1n Para-

cur owhach coptained asbesto: dost

graphs 5, 6. 7. 8, .8=a, 9, "10. 11, 12, 13 and 14 of said
= Tml v S ames nd oo k

complaint.

U

e

et
-5
This defendant denies that plaintiff is entitled
to the relief prayed for in the concluding paragraph of said

complaint.
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-6
For further affirmative defense herein, this de-

fendant says that the products of this defendant manufac-

tured and sold were at all times reasonably fit and suitable

for the purposes for which manufactured and sold, and this
defendant denies that the same were in anywise defective for
the use for which they were manufactured.

-7-

For further affirmative defense herein, this de-
fendant denies that the plaintiff sustained any injury as the
result of contact with or use of any product manufactured
by this defendant and denies that any product or products

which it manufactured and sold in anywise caused or brought

- about any injury or illness to the plaintiff, and this de-

fendant further says that the physical condition of which'
plaintiff complains herein was in nowise caused or brought
about by any product manufactured and sold by this defend-
ant and that such condition was due sclely to diseases and
other causes.

-8-

Por further affirmative defense herein, this de-
fendant avers that if the plaintiff did sustain any injury
as the result of the use of any product manufactured by this
defendant, which is not admitted but expressly denied, then
such injury was sustained as a result of the occupation of

e s pedalncify & alegea

the plaintiff as an insulatorporsworker in the insulation
. wre csusad snlely, or in the

field for a number of years; that at all times he knew he

QBSEE L aote STONGS oML~
was working in dust laden air which contained asbestos dust
¢ owcies < 0 hird party for

and other. dust partlcles created: by hxs own work and the
work of other insulators, and by the faxlure of his employ-
ers or the owners of the premises on which he was working
to provide facilities and means for the elimination of dust

laden air, and therefore any such injury as he may have

Page 2
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sustained was some occupational disease resulting from his
continued occupation over a long period of time as an insu-
lator, and not as a result of any isolated incident or con-
tact with any product manufactured by this defendant, and
this defendant is not legally liable therefor; that, further
this defendant denies that the plaintiff worked with products
manufactured by this defendant.

-9-

For further affirmative defense herein, this defend-

ant specially denies that the plaintiff sustained any in-
juries as a result of contact with or use of any product
manufactured by this defendant, and specially denies any

fault or breach of warranty on the part of this defendant,

‘and specially denies that it or any of its agents, servants

or employees were guilty of'any negligence proximately caus-
ing or contributing to cause the plaintiff's alleged injury
and damages, if any; but, on the contrary; this defendant
avers that the plaintiff himself was quilty of various acts,
wrongsvand omissions, each and all amounting to negligence,
which, acting together or sgeparately, were the sole proxi-
mate cause of his alleged injuries and damages, if any, or,
in the alternative, were a proximate cause thereof.
-10-

Por further affirmative defense, and in the alter-

native, this defendant alleges that the plaintiff's alleged

should have
injuries and damagas, if any, weré caused solely, or, in the

- watlUurs anda
alternative, were proximately caused by acts, wrongs, omiss-

o use
ions and neqlzgence of third partzes or a third party for

whose act or actions thxs defendant is iﬁ'noﬁfsgaliable or
responsible; or, in the altermative, the physical condition

of which plaintiff complains was due solely to causes other

Page 3
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than any negligence, fault or breach of warranty, none of
which are admitted, but denied, on the part of this defend-
ant.

-11-

For further affirmative defense, and in the alter-
native, this defendant would show unto the Court that all
situations and conditions, and the damger, if any, arising
from the continued use of such insulating material or mater-
ials, were open and obvious to the plaintiff, and if any dan-
gers existed, as claimed by him, which are not admitted but
denied, same, if existing, were apparent and were easily
discernible by him,-and the plaintiff knew as much about
same as did the defendant, and such matters were well known
to him or should have been known to him; but, nevertheless,
he continued to work as an insulator and continued to sub-
ject himself to air which was .laden with insulation mater-
ial,and such conditions, if existing, were not such that
this defendant would be legally liable to the plaintiff
therefor.

-12-

For further gffirmative defense, and in the alter-
native, this defendant avers that the plaintiff at all times
knew of the dangers involved with insulafi§n materials
containing asbestos and in working in dust laden air where
insulation materials were in use, and he'gsdyzstyal notice
and knowledge thereof, or, in the alter;aég;:teggzuld have
known of 'same, and he knew and appreciated the nature and

extent of such dangers, if any, and he continued to use and
N T 1

R e S R

to work“with such materials and under such conditions with
such knowledge, and therefore this defendant owed him no
duty to warn him of any potential dangers involved, if any,

and defendant pleads the doctrine of volenti non fit injuria
herein. '

Page 4
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~13-

For further affirmative defense herein, this de-
fendant says that any cause of action which the plaintiff
has or may have ever had against this defendant accrued more
than two years prior to the commencement of this suit
against this defendant and is barred by the Texas two year
statute of limitations, Article 5526, Vernon's Civil Statutes
of Texas, and defendant pleads same in bar to this suit.

~14-

For further affirmative defense herein, this de-
fendant says that any cause of action which the plaintiff
has or may ever have had against this defendant accrued more
than four years prior to tﬁe commencement of this suiﬁ
against this defendaht and is barred by the Texas four year
statute of limitations, Article 5529, Vernon's Civil Statutes
of Texas, and deféndant pleads same in bar to this suit.

-15=-

For further affirmative defense, and in the alter-
native, this defendant would show that there is and was no
legal liability on the part of this defendaﬂt because of the
fact that the alleged happenings in question were brought

about or caused by transitory conditions arising in the

.course of the work the plaintiff was doing and ordinarily

incident thereto, the plaintiff and his employers using their

4 i
- :

own manner, method and means of doing the work, andydefendant%
owed no duty with respect. thereto. = ~. /-7

-16- N

For further affirmative defense herein, and in the §

alternative, this defendant says that the plaintiffs al-
leged injuries and damages, if any, were the result of an

unaveidable accident.

Page 5

e LR e e

PRSP SN Y PO




-l7~

For further affirmative defense hefein, this
defendant says that during the period of time that plain-
tiff is alleged to have been injuriously exposed to asbes-
tos dust, he was an employee of thie defendant in the State
of california, at which time this defendant was a subscriber
under the Workmen's Compensation Law of California and Occu-
pational Disease Act of California, and plaintiff is there-
fore precluded thereunder from any recovery herein against
this defendant because of the alleged injuries sustained by
the plaintiff.

-18-

For further grounds of relief; this defendant says
that if any judgment is entered herein, jointly and sever-
ally against it and other defendants, then, and in such
event, this defendant is entitled to contribution against
such other defendants according to the provisions of Article
2212 of Vernon's Civil Statutes of Texas.

WﬁﬁREFORE. this defendant prays judgment of the
Court that plaintiff take nothing against it by his said
complaint and that it go hence and recover its costs in this
behalf expended, or, in ihe alternative, that it have judg-
ment for contribution as set forth above.

Respectfully submitted,
RIENSTRA, RIENSTRA & DOWELL

syl Aponill
707 Beaumont Savings Building

Beaumont, Texas 77701
Attorneys for Owens-Corning

. Fiberglas Corporation i
Tl kY
A true_copy of the above and fo ing answer was ’
on this the /T "  day of , 1971,

served upon counsel for the plaintiff by depositing the same
in the United States Mail, postage prepaid, addressed to
Honorable Ward Stephenson, Attorney at Law, Stephenson
Building, Orange, Texas, and also a true copy served on all
other interested counsel of record.

AtéJrney for -Defendant, Owens-

Corning Fiberglas Corporation

bepmrrte
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IN THE UNITED STATES DISTRICT COURT ]
FOR THE EASTERN DISTRICT OF TEXAS 5
BEAUMONT DIVISION

SAMUEL R. POTTER
VS. : CIVIL NO. 6329

FIBREBOARD PAPER PRODUCTS
CORPORATION, ET AL : §

WRITTEN INTERROGATORIES TO DEFENDANTS

LED

TO: FIBREBOARD PAPER PRODUCTS CORPORATION P ‘DMMGCOWT
COMBUSTION ENGINEERING, INC. gASTERN DISTRICT OF TEXAS
JOHNS-MANVILLE PRODUCTS CORPORATION
OWENS-CORNING FIBER GLASS CORPORATION NOV 171971
EAGLE-PICHER INDUSTRIES, INC.

PITTSBURGH CORNING CORPORATION JAMES R, COONEY. CLERK
UNARCO INDUSTRIES, INC. ) AZ%?“,,
PHILIP CAREY CORPORATION EmmbdiaZEaaaéuww» e

RUBEZROID COMPANY
. ARMSTRONG CORK COMPANY,

Defendants:

Plaintiff hereby serves upon the above named defendants

the following written interrogatories to be answered fully
and fairly in writing under oath, which shall be signed by
the person or persons making such answers, a copy of such
answers to be served upon plaintiff's attorneys within

thirty (30) days after service herein, in accordance with

Rule 33 of the Federal Rules of Civil Procedure:

~RT T .

P 0. Box 350 1.
Beaumont, Texas :

A ey

Fibreboard Paper Products Corporation, one of the
_4r-;J°”f H. Bencgefendants in this case, has stated that it has devised a
iigtorney at Lav ‘nigh temperature heat insulation which does not contain
-~ ~Petnoleum Buqlﬂlasbestos. Has your company devised a high temperature heat
_,%eaumont, Texas 1nsu1actan which does not contain asbestos?

o trorneys o
Wﬂe’\i egaaer )

R

If your company has not devised a high temperature
heat insulation whach does not contain asbestos, please
state whether or not you know if any other company has
done so, and if so, state the full name of such company.

3.

If you have devised a high temperature heat insulation
which does not contain asbestos, please state the name of
such product.




'Beaumont, Texas 77704

CERTIFICATE OF SERVICE BY MAIL

I, Ward Stephenson, hereby certify that a true and correect

copy of the foregoing instrument, was on this the
» 197} _, mailed to the following named attorneys:

LY

Mr. George E. Duncan

Attorney at Law

P. 0. Box 3708

Beaumont, Texas 77704
Attorney for Defendant
PITTSBURGH CORNING CORP.

Mr. W. N. Arnold, Jr.

Attorney at Law 3

Fulbright, Crooker, Freeman,

Bates & Jaworskil

Bank of the Southwest Bldg.

Houston, Texas 77002
Attorney for Defendants
ARMSTRONG CORK COMPANY
and PHILIP CAREY CORP.

Mr. Robert E. Barnes

Attorney at Law

P. 0. Box 5098

Beaumont, Texas 77706
Attorney for Defendant
RUBEROID COMPANY, DIVISION
OF GAF CORPOCRATION

Mr. Charles S. Pipkin

Attorney at Law

P. O. Box 1632

Beaumont, Texas 77704
Attorney for Defendant
COMBUSTION ENGINEERING, INC.

Mr. Dale Dowell
Attorney at Law

. 707 Beaumont Savings Bldg.

Beaumont, Texas 77701
Attorney for Defendant
OWENS-CORNING FIBERGLAS
CORPORATION

Mr. George A. Weller
Attorney at Law ~
P.:0. Box 350 |

3 }

N

R WY
]

L8 -
Mr. John H. Benckenstein
Attorney at Law
Petroleum Building
Beaumont, Texas 77701 -
. Attorneys for Defendant
FIBREBOARD PAPER PRQODUCTS
CORPORATION

Ry

Mr. Gerald P. Coley
Attorney at Law
Vinson, Elkins, Searls & Smith
First City National Bank Bldg.
Houston, Texas 77002
Attorney for Defendant
UNARCO INDUSTRIES, INC.

day of

Mr. James W, Mehaffy

Attorney at Law

San Jacinto Bullding

Beaumont, Texas 77701
Attorney for Defendant
STANDARD ASBESTOS MANUPACTURING
AND INSULATING COMPANY

Mr. Ben L. Reynolds

Attorney at Law

Royston, Rayzor and Cook

One Shell Plaza

Houston, Texas 77002
Attorney for Defendant
EAGLE-PICHER INDUSTRIES, INC.

Mr. Gordon R. Pate
Attorney at Law

1119 Beaumont Savings Bldg.
Beaumont, Texas 77701

Mr. John Tucker

Attorney at Law

Beaumont Savings Building

Beaumont, Texas 77701
Attorneys for Defendant
JOHNS-MANVILLE PRODUCTS
CORPORATION /

Mr. George E. Murphy

Attorney at Law

615 San Jacinto Building

Beaumont, Texas 77701
Attorney for Intervenor

T e
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b,

If you have devised a high temperature heat insulation

which does not contain asbestos, please state how long you
have been manufacturing this insulation.

5.

If you have devised a high temperature heat insulation

which does not contain asbestos, please state the exact content
of such insulation. :

STEPHENSON AND THOMPSON

el fitnen

Attorneys egr Plaintiff
Stephenson “Building
Orange, Texas 77630
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