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CHAPTER XIX
KENTUCKY

I Workmen's Compensation Act,

I Statules. Carsoll's Kenturky Statutes, 1930, Sees. 4680-
4987

1 Administration. The Act is administered by the Work-
men's Compensation Board composed of three members ap-
 pomred by the Gosernor for terms of four vears each, Com-
muncations may be addressed to the Board at Fraukfort, Ken-
tucky.

3. Suope of the Act. See, 4880 provides that compensation
will he granted for

"4 persomal fnjuries sustained by the e
luye arising out of and in the conrse of his om-
ployment, or for death resulting from sueh g
cidental injury; provided, bowever, that personal in-
jury by accident as herein dedined shall not include
diseases except where the disease is the natural
direst result of a traumatic imjury by accident, nor
shall they include the results of a pre-esisting dis-
case (but shall include injuries or death due to in-
halatior: in mines of nuxious gases or smoke, com-
monly known as *bad air', and also shall includa
the injusies or death due to the imhalation of any
kind of gas) Any emplovers and employes who
are, by provisions of this section, excepted from the
provisions of this act, including emplovers having
loss than three emploves, may subject themselves
thereto by point voluntarr application to the huard,
i writing, for such period 25 mav be stated in the
application, which shall be ierevocable during such
period and citective thereafrer until 2 written re-
vocation be filed with the board or the empluvment
he terminated, (and any employers and their em-
Jloves engaged in the operation of glass maru-
Jactaring plans, quacries, sand mines or in the man-
ufacture, treating or bandling of sand may, with
respect to the disease of silicosis caused by the in-
halation of silica dust, in like manner voluntarily
subject themselves thereto s to such disease.)”
(Il face type and brackets gurs.)

The bracketed part of this section dealing with “ld aic” and
g5 was adled in 194 the bracketed part deating with sif-
Costs was added and hecame effective June 14, 1934,

In the absence of an election by the employer with respect to
silicosts, where a disase results from the inhalation of dust
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polluted air in the course of employment and not from infaling
bad air in a mine or any kind of gas, compensation i re-
coverable only when such disease results natorally and directly
from 4 traumatic injury by accident,

The wilful misconduct of an employee will bar bis recovery
under the Act. With regard to siticasis, this includes ; (1) fadl-
ure or omission of aa ciplavee to obseeve the rules and regu-
lations adopted by the employer and appeoved by the Work-
men's Compensation Buard; (2) failure or omission of an em-
ploee truthfully to state, upon the employer's inquiry, to the
best of s knowledge, the place. nature, aad duration of his
previous emplovment: (3) failure or omission of an employee,
upon the emploger's inquiry, truthiully to furnish to the best
of his knowledge full information about the previous status of
his Yealth, habits, and medical attention that he or bis blood
relatives may have heretaiore received; and (4) fatlure or ve-
itsal to submit to medical examination to determine his physica!
condition with reterence 10 silicasis whengver such exaning-
ton 35 ordered by the Loard, or to evade or obstruet such ex-
amination (Sec, 4582)

Whete the cmplnee's jury or death results from the de-
[iberate wtent ol the cmplover o produce such mjury or death,
the compensation may be received in a lump sum to be used, if
destred, 1o bring suit against the emploser for any amount (hat
e may desire. Where death results under such circumstances,
the dependents may elect o chuim wnder the et or sue at law
{Sec. 48821,

Notice of an accident must he given an emphavee 15 soon g
practicale aiter the uecuerence, and @ claim made within oe
sear affer the accident, ur, 1 case of death, within one vear
aier the death, focases ivolvine silicosts, claims most be
iiled within one yvear after the last exposire to silicn dust
(3¢c, M), Where sificosis is wvolved, it is not clear y this
et whether, when death aconrs, such period is extended to
ermit & fifing of the claim within one year aiter the death, ar
whether even then the claim must st be fled within one v
ater the last exposure,

The notice required will not be invalid because of any in-
aceuracy tndess the emploer was misled by such to Nis in-
jury. A want of notice ot a delay in giving the same will ot
bar a claim if the employer or bis representative had knowledge
of the injury or if sueh failure or delay was occasioned by
mistake or other reasonable cause (Sec. 17).

Under the Act the emploger, in the case of injury or of death
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within two years of the injury, must pay, in addition to any
other compensation, a maximum of $I00, or, in the Board’s
discretion, 3 maximurn of $200 for medical, surgical, and bos-
pital freatment to cure and relieve the employee from the ¢f-
fetts of such injury (Sec. 4883). [ these are furnished i such
2 manner that there is reasonable grounds to helieve that the
life, health, or recovery of the employee is being endangered
thercby, the Board may order a change to be made under reas-
onable regulations at the expense of the employer (Sec. 4889).

Where death resnlts within two years of the accident, the
emplower shall pay, in addition fo the medical expenses, 2 sum
not to exceed §75 for burial expenses, plus a death beneit v
not more than $000 (Secs, 4893.4896). Tn cases of total dis-
abifity, the maximom &5 fised at $6000; by 2 schedule certain
injuries are deemed total and permanent (Sec. 497). Tn cases o
partial disability, both (emporary and permancnt, the masimum
amount payable is $4000 (Secs. 48%8 and 48991,

Where an accident is caused by the emplover's intentioual
failure to conply with any statute or awiul regulation com-
municated to the emploger selative to saivty apphances or meth-
ods, the compensation will be increased 15%; where such is
caused by the employee’s mtentional failure to use any saiuty
appliance furnished by the emplover or fo obey any lawful and
reasonable rule, vrder, or regulation of the Board or the em-
plover far the safety of employees or the pubic, the compeasa-
tion will be decreased 15% (Sec. 4910,

Where a minor 15 employed in wilful and knoswn violation of
the ¢hild labor laws, there s an clection to claim compensation
or 10 sue at haw for damages. 1f there s a misrepresentation of
age and death occurs, the only right which the representative
ur arent has 33 a claim for compensation wder the Aet (Sec
i)

Where a clam for silicosts 15 made, the Board will, upon ap-
plication by the employer or employee, appoint ane, two, ur three
distterested and quaditied physicians to examine the emplovee.
Their findings shall he certified to the Board und shall inchude
(1) at what stage, i any, the emplovee is suffering from sili-
cosis, (2) whether the disability is temporary, partial, or total,
and (3) the extent, if any, of the impairment of capacity to
work (Sec. 441},

The tiltug of a false or Graudulent claim constitites a misde-
meanor punishable by a fine of from $50 to $500 or mprison-
ment from 10 to 90 days (Sec, 4%45).

Employers electing to accept the Act are required to insure
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their liability for compensation in some authorized corporation,
association, or organization or furnish the Board with satis-
factory proof of their financial ahiity to make dinect pay-
ments, in which case they must also depasit acceptable security,
indemnity, or bond to meet the compensation fiabilities as they
occor. Until such have been complied with, the employer i
Tiable, from the date of the acceptance of the Act, either at law
or ander the Act (Sec. 4%40).

Employers may, subject to defined limitations, form mutual
insurance associations (Sec. #48) and also emer intu ar con-
tine any agreement with empluvees to provide a system of -
surance [Sec. 4049),

Employers who carey their own risk are assessed againgt
their payroll 2 maintenance fund tax computed by taking o
per cent of the hasic premiums chargeable against the same or 2
simifar dustry, taken from mansal insueance rates e com-
pensation in force i the state 15ec. M-8, Al nsurauce
cartiers insteing employers agaost liabiliey under the et are
correspondingly taxed (Sec. 31,

Every emploger who comes within the termy of the Aet, but
who does not elect to aperate thereunder, loses the comman L
deienses of assumed risk, conteibutory vegligence, and neglt
gence of fellow servant i suit against him by an emplovee 1o
recover for personal mjury or death by accident {Sec. 4060
The defenses are also abrogated when bothy the employer and
the employee fail to come within the Act. TE however, the
employee elects not to operate under the Act and the employe
does elet, then,  sich a swit, the three detenses wuuld be
available to the employer (Sec, 901,

A reards the exclusiveness of the At by See. #9821t is
provied that where an unphver bas ekected to furmish and
accept compensation tnder the Act, the empier “shall be re-
leased from all other Bability whatsoever; * * #* However, in
Jellico Coal Co. v. Adking, 197 Ky. 684, 247 S, W. 972 (1923),
the Supreme Court decided that this chause does not bar
common law action for disability, caused by negligence of the
employer, when the disabilty is not included within those for
which compensation is provided m the det.

4 Court Construction. As 2 result of the decisions of the
Nentucky courts, where there bas been no election by e
pioser and employee in regard to silicosis and where the dis-
abilty i not caused by inhalation of bad air in a mine or by
inbafetion of gas, diseases resulting from the hreathing of
poluted air over a long period of time, in the course of e

142

ployment, are not compensable wnder the Workmen's Com-
pensation Act. This is because they camnot be deemed 2
“traumatic injury by accident” as is required under the Act,

The iirst case involring an occupational disease was that of
Jellico Coal Co. v, Adking, supra, brought before Sec. 4880 was
ameded, o recover at law for damages resulting from work-
ing in an improperly ventilated mine, On 2 certain day the
plaintiff and a felloy emplovee had fired certain shots in 3 room
in whith they were working and had waited outside for thirty
minntes fur the smoke to clear hefore resuming work, In a
properly ventiated mine ten minutes is suificient time, but for
several days this room had not cleared in less than half a
day. That exposure bad caused severe headaches 1o the plain-
tiff, hut he had not realized there was any danger. Later that
day during the process of work he fainted and was taken hame.
Disablement fesulted from a disease known as endocarditis, an
inilammation of the lining of the heart,

Since hoth parties were wunder the Workmen's Compensation
Act, the plaintif first filed his elaim thereunder: but the Board
ruld hat it was withont Jurisdiction, since the isabilite dig
ot result from a traumatic imjury by acoident, The plain-
tif appealed that decision.

Meanwhtle this action was iiled, and o the appeal of the
Board's decision, the action at T was pleaded in bar. The
court julged the plea good but further affirmed the action of
the Board in finding that it had no jurisdiction in the matter,

There was a judgment for the plaintiff in the lower court and
that decision was aifirmed on appeal. The vpper court con-
sidered the injury to be an occupational disease wot compen-
sable under the Act, because it was ot a traumatic injury. The
court, 1 it opinion, said:

"It will be ohserved that all of these definitions uf
rauma’ and ‘traumatic imply the presence of physi-
calforce, and this i the generally accepted meaning
af the word.  Evidently, the act inplics that some
external force must ocour in order to constitute
trawavatic injury by acciden, * + %

Sinee the conrt makes 1o reference o a definition of "ace
cdent”, it seems that the court’s decision inges on the single
word “tramatic” and that an injury resulting from the hreathing
o tosions gases would net come within their defiuition of that
word. - Subscquent decisions have, however, greatly broadened
the meaning of this term. The legislature, in 1924, in the ses-
sion immediately following this decision, amended Sec. 4880 of
the Act and made injurics or death dae to inhalation in mines
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of noxious gases or smoke, commonly known as “bad air," o in-
jiies or death due 1o the inbalation of any kind of gas, cum-
pensable under the Act. Cruteher Dental Depot v. Miller, 66
8, W. (28) 466 (1933) adds this bit of historic information,

Elkhorn Coal Co. v. Kerr, 203 Ky, 804, 263 8, W, 342 (1924)
and Midland Coal Co. v, Ruckers, 211 Ky, 582, 207 §. W. 638
(1925), Hkewise fnvolve actions at aw for injuries sustained by
breathing impure air and noxious gases in mines. The actions
yere brought before the 194 amendment to Sec, 4880 became
effective, and the verdicts were for the plaintiffs on the au-
thority of Jelkico Caal Co. v. Adkins, supta.

Although not fnvolving a dust discase, the case of The Great
4 &P, Tea Co. v. Sexton, 242 Ry, 266, 46 8. W. (24) &7 (1932),
is important because of the court’s deiiiiions of the words
secident” and “trauma” s wsed -t the Act [ that case the
olaintff contracted  disease commnly Knosn s bt fever
while cleaning, for shipmtent, rabbits which were intected with
that disczse.  The morm entered plainuil’s spsten thiough a
srateh on his band. The action was at fawi, the plainnif al-
leging that be il ot ko that the rabbis were discased and
that the defendant knew or should bve knwn of their diseased
condition. The court held that the disease was the resalt of a
traumatic fnjure by accident and thorere, sinee ot partics
had accepted the Workmen's Compensaion Act, 1 was ton-
pensable only under the Act. The Court said:

“Tf an injury is sutiered i the course of enplay-
ment, unexpectedly, and without desian, and ¢ be
traced to 4 definte time, place, and canse, s 0
accident within the gepnlar scnse ot that term aud
as it is nsed in the compensation L, ¥ A *

(R REN )

“Tn the definition of ‘trava, a3 given by Web-
ster ang quoted in the foregoing opitions, we {ind
the following:*\ wound or imjury directly produced
by causes external to the hody.

976 will e nated that tgs does not elude wth-
in its scope only physical furce in the semse of
blow,  current of electrivity, or lke terms implyiug
power, vigor, violence, or coeegy in the commouly
accepted meaning of its terms, bt may he as con-
sistently constried to tnchde any indepedent inily-
ence or catse external o the hody coming ity di-
rect contact with, and cansing injury to, the physical
structure thereol.”

[t will be observed that this definition of “trauma” grearly
broadens the meaning of that term as construed by the conrt in
Jellico v, Adking, suora.
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Following this decisior, in Schable v. Riddell-Robineau Mfg,
Co, 245 Ky. 409, 53 8. W, (26) 750 {1932), compensation was
granted to dependents where the death of an employee was
cansed by the inhalation of sawdust in the course of his em-
ployment, Here, however, a water pipe burst, and in attempt-
ing to make repairs, it was necessary to disconnect certain
pipes which blew sawdust into the furnace of a boiler. The
inhalation of the sawdust, which extended over a period of less
than a day, satisfied the requirements that the injury be trau-
matic and by actident, 1t would be difficult to find, in regard
to an injury's Deing traumatic, any distinction between an in-
jury caused by the inhalation of dust polluted air and an in-
jury caused by the inhalation of air polluted with sawdust

It has also been held that where there s an acceleration of 2
precistng fatent disease, the resulting disability is compensa-
ble wnder the Act (Robinson-Peitet Co, v. Workmen's Compen-
sation Board, 258 S, W, 318 (1920)); that death restlting irom a
sunstroke is not compensable (Smith v. Saitary Mfg, Co, 277
. W. 806 (1925)); and that disability caused by typhoid fever
resuling from drinking impure water furnished by the em-
oot s ot compensable thereunder (Hills v. Columbia Gas
Constr, Ca, 55°S. W, (2d) 30¢ (1932)).

Where there has been no election to come under the Act as to
silicosis, and where that part of Sec. 4380 dealing with the in-
halations of bad i in a mine or of gas ds mapplicable, an injury
caused by the inhalation of dust poluted aic will be compen-
sabl under the Act only where it can be deemed to de a trau-
matic injury by accident,  That such an ijury may be consid-
ered s resubing from a trauma seems setthd by the decis-
o0 in Schable v, Riddell-Robineay Mfg. Co,, supra.

11, Other Statutes.

. State Board of Health,

Sec, 20626t “All persons, firms o¢ corporations
aperating any factory o workshop where emery
wheels or emery belts of any description are used,
cither solid emers, feather, leather covered, felt
canvas, linen, paper, cotton, or wheels or belts rolled
of coated with emery or corundum, or any other
abrasive material, o cotton wheels used as buffs,
shall for the protection of the health of the employ-
ees, provide the same with suction or exhaust sys-
tems, or similar apparatus, which shall be placed
over, beside or under such whecls or belt in such a
manter as to protect the person or persons using the
same from the particles of dust produced and
cansed thereby, and to carry away the dust arising
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from or thrown off by such whecls or belts while
it aperation directly to the outside of the huilding
or to some receptacle placed so as to reccive and
confine such dust. provided that grinding machines
upon which water is used at the point of grinding
contact and solid emery wheels that are wsed oc-
casionally for tool grinding, or. emery wheels used
only in connection with fitting operations neces-
sitating only monentary contact with wheels, also
flexible shait grindiog and swing frame grinding.
shall be exempt from the provisions of this act”

Sec, 206282, [t shall he the duty of every pecson,
firm ar corparation perating any such factory or
workshop to provide or construct such appliances,
apparatus, machinery or ather things necessary o
edery out the purpose of this act, as set forth in the
preceding sectivn, as foliows: Lach anl every such
wheel shall e fitted with 2 sheet ar cast iran hood
or hopper of such form and so applied to such
wheel ar wheels that the dust or refuse thereirom
will fall from sueh wheels or will he theown o
such hood ar hopper by contrifugal force and he
carried off bv the current of air into o suction
pige attached to said hood or happer.”

Sec. 206263, “ach amd everv such wheel ¥y in-
ches or less i diameter hall he provided with 1
threc-ineh setin prpe: wheels sec 1 pwenty-four
mclies i drameter with four-meh uction e
wheels Trom twenre-fotr anches to thirtv-six fuches
iz diameter with Tiee-ieh suction pipe; and ol
wheels lareer i diumeter than thase stated ahave
shall be provided each witl & suction ppe ot Jess
than six inches 1 diameter, The suction pipe {rom
each wheel s spectiied st be iull si2¢ to the wain
trunk suction pipe and the maim suction pipe to
which smaller pipes are attached shall in s dia-
meter and capacity, be equal to the combined area
of such smaller pipes atached by the same, and the
discharge pipe from the exhiust fan, connected with
stich suction pipe or pipes, shall be as large or firger
than the suction pipe.”

Sec. 206264, 1t shall be the due o everv pr-
san, firm or corpration operating v such factary
or workshop to provide the necessary fans or blow-
¢rs to be connected with such pipe or pipes, 4 ahowe
set forth which shall he run at a rate of speed as
will produce a velocity of air in such suction o a0
cquivabunt stetion or pressure of air equal 0 faise
ing a column of water not Jess than five inches in 3
Usshape (ube. ANl branch pipes must enter the
main trunk pipe at an angle of forty-five degrees
or less; the main suetion or trunk pige shalf he
either wpon the floor or beneath the loor on which
the machines are placed to which suck wheels are
attached. Al hends, turns or elbows in such pipes
must be made with easy, smooth surfaces, having a

14

radius i the throat of wot Jess fhan two diameters
oi the pipe on which they are connected”

Sec. 206265 places upor the Depirtaest of Labor fhe duty
of supervising and cuforcing these provisions,

Sec. 206266 provides penaltes for 2 failere 1o comply with
the provisios,

2 Rules and Regulations Adopted by the State Depart-
ment of Health, Under authority of Sec. 140 of the Kentucky
Satutes, the Board of Health adopted rule 190, which reads:

“Every pevson, firm or corgoration aperaling
factors, mil, mine, quarry, store, ofiee, workshop
or work place of any descrintion, mchuing huilding
and comstruction work, amploying one ur miore per-
sons to-abor shall make the iollywing provisions
for the proteetion of the health of theis ephiyees
and the community i which the establishment o
work is located: * * * 3 The ventilution, heating
and lighting of the places of emplovient shall fe
aleuare and shall be mainsained with wriet re-

gard ior the health, comit and sadety of eno-
s, B R -

The State Board of Heallh has s e recnmietdations
for c'onu)lmncu with the abve rale. iter emmerating specific
requtremients 3 10 the anwunt of air 1 he supplied, e recomi-
mendation continges

"Kvery such factory, mill, store, alfiee, work-
shop or workplace should be et free from gas-
or efiluvia arising from sewer, drapn, orivy or ather
nutsance on the premises. Al poisuons o sosions
fimes or gases arising from any process, and )t
dust i 2 character injutions o health of the T
sons emploved, which is created in the course o g
MAMICATING process, within such factory, mil or
workshop, slould be removed, a5 far 45 practicable
by cither ventilating o exhansg systems, '

ERATTY '

Al decomposed matter and 2] rofuse oy
orkplace which may become 2 nyisaare 0 Mmeigee
to health shoul! he removed and disposed of, i such
A mainer as mat to canse a nusance; and all clegg-
ing shall b done, as far as passible ontsde of gk
me houss: bat if done Quring working hours, should
e done in such & manner a 1o avoid the unneees-
sary aising of dust or noxious odors,”

These rules are contained in 2 pamphlet entitled “Kentucky

Labor Las” distributed by the Departient of Labor of
Kentucky,
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3, Mines and Mining (Coal)

Sec. 2730-19 treats at length the method of ventlation, the
action o be taken where the ventilation is interrupted, maps
and plans to be submitted for approval hefore any additional
openings are made, the amount of air to he supplied, the nom-
ber of men permitted on each air curvent or split, and other
matters pertaining to ventilation. The section tn its emicety
should be carefully scrutinized by mine owners.

Sec. 273020 “In all mines accenulations of fine
dry coal dust shall, a5 far as practicale, he removed
from the mine and all dry and dusty operating sec-
tions kept thoroughly watered or rock usted or dust
allayed by such ather methods as may e approved
by the Chief of the Department of Mines and Min-
erals.”

4. Children.

Sec. 331a-1 probibits the emplogment of childeen under four-
teen vears of age i any factary, mill, workshop, mercantile
establishment, etc.

Se¢, 331a-3 pralubits the employment of children hetween
fourteen and sixteen vears ol ags i oy aclory, mill, work-
shop, mercantile establishmens, cte, ualess the employer pro-
cures an employment gertilicate.

Sec, 31a-9 prohibits children under sixteen years of age from
operating or assisting in vperating certain machines among
which are saws, wood shapers, planers, sandpaper or wood ol-
ishing machines, emery or polishing wheels, leather burnishing
machines, rolling mill machmery, etc.; from warking i any
processes it which dangeraus o poisanons acids are wsed; from
working in the manufacture or packing of paints, colors, or whit
or red Jead: from working in occupation causing dust in in-
jurious quantities; from working in the manutacture of danger-
s o poisonous dves: and mamerons ather wecupations dang-
veits o the e or Y ue injurious (0 the health or margls ot

such childeen.

See. 331a-13 “The walls and ceiling of eaclt room
in every manuiacturing establishment where minors
are employed, shall be fime washed or pained when,

* in the opinion of the labor uspector, i shall be con-
ducive to the health or clenliness of the persons
working therein.”

Sec. 331-16 enumerates the penadties for permitting children
to work in violation of the Act.

5. Sanitation of Food Establishments,

2080b-1 provides that every establishment used for the prep-
aration, manufactuce, packing, storage, sale or distrbution of
any food intended for sale must be properly and adequately
lighted, drained, plambed and ventilated, and conducted with
strct regard to the health of the employees and to the purity
and wholesomeness of the food.

2060b-13 enumerates the penalty for a violation of the sec-
tions dealing with the sanitation of food establishments
1l Common Law Liability,

As previously observed in discussing the scope of the Work-
men's Compensation Act, the case of Jellco Coal Co, v, Adkin,
supta, deinitcly decided that the Workmen's Compensation Act
was exchusive only as to such injuries a5 were compensable
under the Act; whereas, other injuries not covered by the Act,
for which there was a recovery at common law, are wnaffected
by the Act,

In that case, a verdict for the plaintiff was affirmed where
the injury for which damages were  sought was  the
disabilty resulting from 2 disease known as endocarditis, an
inflammation of the heart, caused by the breathing of foul aie
i a mine during the course of emplovment.

The negligence upon which plaintiff’s action was predicated
was the breach of 3 statute which provided that o working
place shouldbe driven more than sixty fect beyond a breakdown
except with the consent of an inspector. There was no claim
that such consent had been given,

The court aifirmed the verdict of the jury in plaintffs favo,
declaring that since the defendant had failed to conform to 2
statutory duty, it could not rely on the defense of assumed risk:
and, iurthermore, the plaintiff was wot guilty of contributory
negligence as a matier of law in continuing to work after dis-
covering the danger of which he complained.

Royal Collieriea Co, v, Wells, 244 Ky, 303, 50 8. W, (24) o48
(1952}, also involves an action atlaw for njuries alleged to Lave
resulted [rom inhaling bad air in defendant's mine, The cause
of action also arose before the 1924 amendment to Sec, 4880 of
the Workmen's Compensation. Ac, making injuries » sus-
taned compensable therennder.  In affitming a judgment for
the plaintifh, the court made an interesting statement regarding
contributory negligence:

"X A servant may know a thing is defecive
and yet by reason of his inexperience be fncapable of
comprehending the danger from it By continuing
at work the servant cannot be said to be reglgent
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unless he not only knows the defects but knows the
danger, or by the exercise of ordinary care in the
exercise of his employment should know it (citing
cases). There s a peculiar reason for applying this
ule in the case of a subtle poison pervading the air,
whose effect is only known to the medical profes-
sion, or those who have studied the subject, Kieeh-
¢n may have been willing to undergo the discomiorts
of 3 headache or the temporary sickness that resuit-
ed from the mine, but it may be that he would not
have been willing to take the risk of the noxious
gases if he had known their effect on the constitu-
tion, and the danger of destraying his entire vitality
if he continued to work in the muine. The rule to be
applied to an ignorant servant shoukd be more liheral
in the case of 2 subtle agency like bad air than
in the case of those physical things like the want of
props or the cracking of 2 roof which he could
plainly see and any man of prodence would wder-
stand the danger.”

A recent case directly in point 15 Christopher's Admr, v,
Blanton Stene Co,, 258 Ky. 587, 30 8. W. (2d) 550 (1935). The
action was at faw for the death of an employee caused by the
inhalation of dust and small particles of imestone rack while
employed for approximately a year i defendaan’s vock quarry.
The petition alleged that the plaintiii (id 1ot know ot the
danger and that Uhe defendant knew or should have known of
such danger. The court beld for the defendant on the ground
that the petition was insufficient becanse the plaintiff bad al
leged a failure to provide a mask, whereas, there was no
statute {mposing such a duty upon an emphoser and the peti-
tion did not allege neglipence of the emplovee, The court also
declared that the fact that the work was hazardons ¢id not
make the employer liable for all tayucies to s employees but
anly for such injuries as were cavsed by bis neghyence in
breaching some duty owed the cmployees.

Unler these decisions, it 1§ apparent that, except as modified
by the Workmen's Compensation Aet, there s 2 comon faw
action for disability resulting from an occupational discase
caused by the inhalation of dust in the course of employment
if hased upon the negligence of the employer,

“Personal injury by accident” specifically includes njurics or
death due to inhalation in mines ol noxious gases ar smoke,
commonly known as "bad air," and also injuries or death due
to the inhalation of any kind of gas (Sec. 4880); therefore, it
seems clear that undee Sec. 4960 wn emplovee 15 devied the com-
mon law defenses in an action brought for such disability if
the emplover has not elected to operate under the Act
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The effect upon the employer's right to the common law de-
fenses, when sucd on account of silicass, in case of b failure
to elect to operate under the Act as 19 silicosts, is not o clear,
Sec. 4880 does not define siliogis ag 2 “personal mjury by
aceident”; Sec. 496 denies the common faw e nses to the
employcr -case of failure to eleet to operate wnder the Ad,
“in any suit 3t lawa* * ¥ to recover damages for persoral -
Jury or death by accident 1t thesefyre appears 1o be an open
question whether the employer, pot operating under the Act,

would be harred the wse of the commen o detenses i sued
On acconnt of silieosts,

IV Miscellaneous Matters of lnterest
1. Statute of Linitations. By See. 216 i the Kentucky
statutes. an- action for personal mjuries o death mugt b

commenced within one year after the cause of action hys ac-
cried. |

% Pending Legislatibn. There are a present o Bl pend-
g in the legiskarure relating to precautionary measures to fe
taken with respect 10 gust diseases, nor has any officia) sur vey
of st hazards or dust discases been made,
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CHAPTER XXII
MARYLAND

I Workmen's Compensation Act.
| Statuies, Baghy, Anotated Code of Maryland, 1924,
Article 101, Sec. 1 through Sec. 65,

2 Administration, The Act is administered by the State In-
dustrial Accident: Commission, composed of five members ap-
pointed by the Gosernor for terms of five years each, Com
munications may e addressed to the Commission at Babi-
more, Maryland,

3, Scope of the Act.
A Definitions,

Sec. 65 (6) provides:

““Tipury" and ‘personal mjury, as msed n the Act,
mean only accidental injuries arising out of and in
the course of employment and such isease of in-
fection as may naturally sesult therefrom."

Attention 15 called to the phrasmg "accidental mpuries” as
contradistimguished from “injuries by accident”, which occurs
in mmerous Workmen's Compensation Acts, The case of
Victory Sparkler & Spectalty Co. v, Francks, infra, stresses the
importince of this diflerence i phrasing,

The wording of this defmition would indicate that there can
be no recovery by an employee undzer the Act for a disability
due to an occupational disease arising out of and in the course
oi s employment. The courts have, however, so construed
“weeidental wjeries” a5 to include disease vesulling from o
contition negligently allowed to exist; henee, discase caused by
nieghgence seems to he compensable.

This construction was first announced in 1925 in the case of
Victory Sparkler & Specialty Co, v, Francks, infra. A careful
examination of that and subsequent decistons is necessary for an
mnderstanding of the Marvland law,

B Compulsory Character and Exclusiveness of Lizbility.

As a means of speciiving the occupations and employments
wvered by this Act, it designates, in paragraph 32, certain em-
ployments as heitg extra hazardous. There are forty-six sub-
paragraphs, and they cmnmerate practically every trade, busi-
ness, o occtpation carried on by private emplovers, and they
inchede specifically practically all industries where dust or
other forms of air pollution arz to be encountered. Certain

it




mon law, for it is not caused by the employer's neg-
ligence, This decision, while denying the emplogee
an action at common law for damages, stil preserves
2 right of recovery, where the employer’s negli
genee is the catse, by giving the employee the here-
fit of compensation under the Act.

Disposition of the court ta espand the Worknen's Compen-
sation Act, by construction, 50 35 to cover all pussible situa-
tions, is not i evidence i Atiantic Coast Shippins Co, et al,
v, Stasiak, 158 Md. 349, 148 A, 452 (1930, where compensation
was denied the claimant who decloped a hernia as  resull ut
lfting tin plates onto trucks. The couet concluded that he did
not suffer accidental injury, for

“ %% there was o evidence that the ijury was
caused by any mstal steain of by ang condirion
incident to clamant’s coploynicrt.

Tn Guater v. Sharp & Dobme, et al, 139 Hd. 43, 151 4, 134
(1930), compensation was denied the plainift who was -
plaved by the defendant o mix bichloride and cxanide powders,
having been so engaged for three ears preceding the disability
and for three vears beiore that i making other kinds ol
pineders.

Compensation was denied o the pround that claimant had w
ceceived an accidental injury within the Act,

[n Cambridge Mfg. Co. v. Jobnson, 160 Md, 248, 153 A. 283
(1931), the claimant was emploged as the foreman of the de-
fendant v mistag poultey and dairy feed from September, 125,
to October, 1928 The operation uf mising the feed caused the
air to e impregnated with dusty at tanes quite thickly. The
chimant developed prdmanare wheezabosts, which the medical
testimany showed was exaggerated by the inbalation of dust
during bis cplogment, The court retused compensation on the
ground that this was ot an aceidaal s within the mean-
ng of the Act,

In Sinsko v, &, Weiskettel & Sons Co, 163 A, 851 (Court of
Appeals, 1933}, the claimant sought b recover compensation far
the death of fer Jushand, who had been employed a5 a sand
blaster by the defendant, The deccased wsed a presstre gun in
2 small room to clean rusty tubs with the sand, There was
only ot fan on the side, and ansone working there always -
haled a great deal of dust. One doctor tor the clafmant testi
fied that the decodent died from “prcumonocotiosis or vecu-
pational disease.”

The court denied compensation under the Act, saying

In

“ 83| the evidence shows it was an occupa-
ional disease, and there i3 no evidence of negli-
gence on the part of the appellees.” (Bold face type
ot in text)

In Schemmel v. T. B. Gateh & Sous Co, 164 Md. 671, 165 4.
3 (1633), which involved the right of an employee to compen-
sation, under the Workmen's Compensation Act, for a cerebral
hemorrhage restlting in a disability, the court, in holding for
the claimant, reviewed and reaffirmed its definitions of “oc-
cupational disease” and “injury” as follows:

“An injnry may be said to arise out of the em-
plovment when it results irom risks or perils pe-
culiar 1o and inberent in the nature and scope of
the work and dts obigations, Schneider Workmen's
Compensation, Sec. 262, but it 15 only compensable
under the act where it is accidental in character.
80 an occupational or industrial disease resulting
from conditions necessarily incident to the occn-
pation, while it may be said o arise out of the em-
ployment, s not compensable, because it is not ac-
cidental, Gunter v, Sharpe & Dolme, 139 Bld, 444,
ISLA, 134, while a disease, even though gradual and
insidious in its approach, which is caused by cas-
ual unexpected conditions in the employment which
increase ils hasards, but which the employee is not
bound o anticipate not only arises out of the em-
ployment, but is compensable, because it is accideatal
P (citing cases)” (Dold face type not in test)

Hence it appears that the Maryland court adheres to tis unique
construction and holds that disease caused by negligence is
“accidental injury” and thereiore compensable under the
Workmen's Compensation Act. As previously stated, such right
mnder the At hars 2 common faw action, if the emphyyer com-
plies with the Act,

I Other Statutes,

I Mines—Article &,

Sec. 99—Thiy section is quite oo and should be consulted
with respect to the chacacter of ventilation required fo carry of
gases and provide adequate fresh aie. This section provides
certain minimums and akso requires compliance with any order
of the District Mine [nspector as to the furnishiag of fresh air
it excess of the statutory minimums,

See, 17=This section defines “gas” as used in the mining
statules.

The foregoing sections do not place any statutory obligation
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upon the mine operators with cespect to dust hazards.

2 Minors—Article 100,

Sec, 8—This prohidits the employment of any child under 1o
years of age in 4 long list of enumeraed industrics. inclding
particularly those where dangerous and poisonous acids are
used and occupations causing dust in injurious quantities.

Sec, 22=This section prohibits the employment of any child
under 18 years of age in certain classes of employment, includ-
ing particularly the aperalion of emery wheels or in operations
where any abrasive polishing or buffing wheel articles of the
baser metals or iridivm are manuiactured.

3. Dust Sfatutes—

There are no other statutory provisions with respect to work-
shops and factories creating any specific duty on the part of
cuployers i regard to dust climination,

[l Common Law Liability.

The right of the cmployee to recover damages far a diseased
condition caused by the negligent acts of the employer 5 dis-
cssed at some length in @ preceding section of this chagter
dealing with construction of Warknen's Compensation \cts
The concluston is there expressed that the common law right
of recovery for discase duc to the veghigence of the euployer
existed in Marvhand prior 1o the engetment of the Workmen's
Compensation Act, and that 1t <l exists where the anployer
fails to provide compensation as requred by that Act. There
is further indication that the Marvland courts recognize the
duty of the employer to fueniha reasonably safe place to work
and that air pollution, from dust, gases or otherwise, 1 a
Botur wiich the employer must take mto consulerauon.  This
is indicaed by several decistons,  few ot which we will eite
a8 illustrative:

State v. Flannegan, 11 Md, 481, 74 A, 818 (1909). In this case,
e, were sought by an conloee who was overcone by
puisnots gas while excavating 3 trench for @ sewer, Al
though the plaintiff did not recovet damages, the coutt recog-
mizes the vsual common faw principles of liabifity i this de-
Cision,

The case of Victory Sparkler & Specialty Co. v. Francks, (28
A 635, is discussed at length i preceding section of this
chapter,

IV. Miscellaneoys Matters of Interest,
[ Statute of Limitations,
Maryland Code, Article 57, Sec. 1, provides that actions for

n

'

personal ijury from negligence must be brought within three
vears from the time the cause of action accrued.

Aticle 67, Sec. 2, requires that actions for negligence cans-
ing death must he commenced within twelve calendar months
after the death occars,

2 Rules.

Under the Workmen's Compensation Act, the Commission is
authorized and directed to formulate rules and regulations {or
the safety of employees and the prevention of accidents in oc-
cupations covered by the Act Copies of such rules, if and
when adupted, may be procured by communication with the
State Industrial Accident Commission,
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employments are excepted, but the exceptions may be con-
sidered immaterial for the putposes of this survey.

As to the occupations and employments enumerated in para-
graph 32, the Act is compulsory (parageaph 1) and, by joint
election of employer and eniploges, those not coming within the
occupations enumerated in paragraph 32 may become subject to
the Act. The compulsory character of the Act consists in the
requirgment that every employer subject to it shall pay or
provide compensation according o the schedules of the Act for
disability or death of the employee resulting from accidemal
personal injury.

The liability of the emphar so prescribed is exclusive
(pacagraph 1) [ other words, the cuplovee has no rights
against an emploser, subject to the Act, except such rights to
compensation as are prescribed 1a the Act. But this rule does
not hold if the employer fails ‘o secure the payment of com-
pensation as required by the et T he does so fail to secure
the payment of compensation, the injured emplovee, or, i case
al death, his legal representative, may, at bis option, elect to
chaim compensation or to maintain an option i court or
dumages, (6 under these circumstances, the employee resorts
o the court i an action far damages, the emplover is denied
the vonmon law deicnses of fellow servant, assumed eisk, and
contribitory negligence, '

I 50 far as occupational disease is concernad therefare, the
cplovee can recover anly the congensation speciiied i the
At (when the occupational disease 1s compensable at alf), but,
if the emplover fails to secure the payment of the compensation
the cmplovee may then pursie any comman law remedy which
e otherwise would have had,

4. Court Construction,

In Viclory Sparkler & Specialty Ca. v, Francks, 147 Md. 368,
126 4, 635, 4 ALR 363 (1925), the plaaniii, a voung giel,
hronght an action at faw for fnjuries sustained by the gradual
contraction ol phosphoras paisonmg resulting irom the ichala-
tiom of fumes and gases wrongtuly and negligently permitted to
be colleeted where she was employed by the deiendant in making
fireworks. She was exposed to such fumes and gases during
the years 1921, 192, und 1923, The emphover's defense was
that ber disability was an injury, within the terins of the
Workmen's Compensation Act, that her sole right of recovere
was the right of compensation, and that she could not malam
this action fur dumages. The plaintiff was given judgment, in
the trial court, for $2500, -

"
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On appeal from that judgment, two issues were considered
by the revicwing court: (1) Was the employer liable at common
faw to the servant if her injury was not compensable under the
terms of the Workmen's Compensation Act, and (2) was not
the disease of phosphorus poisoning an injucy outside the pur-
view of the Act?

In answering the first question, the court discussed, at length,
the recitals in the preamble to the Workmen's Compensation
Act and the peeuliar wording of several sections, and cone
cluded that all rights of emplogees 1o recover againgt the em-
ployers were merged in the Workmen's Compensation Act: that
it provides the exclusive remedy; and that no right of comman
law recovery longer exists for any purpose against an emplover,
i Marland, who complies with the Act

By inference, at east, the decision recugnizes hat a comon
law right of the emploree 1o recover for 2 discased conditon
which was due to the neghgence of the emploger did exiy priur
to the passage of the Workmen's Compensation Aet, I nay,
therciore, be assumed that the employee stll has such rght o:
action for common faw damages, under Section 1 of the A,
i the emploser ails 1o secure the gayment of compensarion,

In answering the second question a5 to whether or yet the
distase of phosphorus poisoning was compensahle under the
Act, the court so defines uecopationa! disease a5 o it 110
discase which arises from causes incilent 1o the oecupation of
calling which Das its origin in the inherent matuse or mode oi
work, and whick 35 the wsnal result or concomitant

1f the discase is not the customary or matural cosul i e
profession or industey, per se, but is the consequence ol suri
extrinsic condition or independent agency (i this case, 1o
emplujer’s negligence), itis not, the court said, an oceupations!
disease at all in an acourate sense; it is then an “aceidentil
mjury,” 3, e, an njury occurring through the “aceidemt” or
“chance” o the emphoser’s neghgence

This reasoning brougi the disabiliy complained of withiy
the Workmen's Compensation et and limited the claimant
the compensation provided in the Act, The judgment yas
therelore reversed, and she was demied any recovery, ecept
compensation.

NOTE;

It will be ohserved that the definition of “occupa-
tional discase” adopted in the above case s the one
identifid as *Definition N 1" in Chapter 3 of this
survey. For oceupational disease 0 construed, the
emplosee has never bad 2 right of action at com-
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