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18 601 S. Figueroa Street, Suite 2500 

Los Angeles, California 90017-5704
19 213.623.9300 

erin.carpenter@dentons.com
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1 (O n the  record  a t 10:03 am )

2  V ID EO G R A PH ER : W e are now  on the record.

3 T his is the continued deposition  o f  John H opkins. The

4  date  today is A ugust 18 ,2017 , and the tim e is 10:03

5 am.

6  EX A M IN A TIO N :

7 B Y  M S FROST:

8 Q  G ood m orning, D r H opkins.

9  A  G ood m orning.

10 Q  W e have been w ith  you for about three days, but

11 since w e w ere doing the P la in tiff first, w e're in a

12 l i t t le b ito f re v e rs e  order.

13 So I'm  going to  ask  you, i f  you  would,

14 please, can  you  introduce yourse lf to  the ju iy ?

15 A  Yeah. M y  nam e is John H opkins. M y academ ic

16 qualifications: I have a  B achelors degree in chem istry

17 and  b iochem istry  from  the U niversity  o f  St A ndrew 's in

18 Scotland and  I have a  PhD  in toxicology from  the

19 U niversity  o f  D undee M edical School in Scotland.

20  Q  D o I also understand that you  hold  a  m em bership

21 in  one o f  the R oyal Societies in connection w ith  your

22  w ork  as a  toxicologist?
23  A  Yes. I'm  a  chartered  biologist, but I'm  also a

24  m em ber o f  the R oyal Society o f  Biology.
25  Q  W hat is  your relationship w ith  Johnson &
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1 Johnson? 1 pow der?

2 A  Johnson &  Johnson is a  past em ployer. I had 2 A  It did, indeed. Certainly, talc  has alw ays

3 started  o f f  m y  w ork  in toxicology. I w orked in the 3 been a  topic o f  in terest w ith in  Johnson &  Johnson, and

4 pharm aceutical industry for a  couple o f  years from  1974 4 certain ly  from  m y first jo in ing  the com pany in 1 9 7 6 ,1

5 to  1976 and  I jo in e d  Johnson &  Johnson, the  U K  com pany 5 w as involved in talk ing  to  people w ho are involved in

6 in  1976. 6 talc  safety in  the  U nited  States, regular m eetings, and

7 Q  H ow  long d id  you  stay  w ith  the U K  com pany? 7 basically  keeping up to date w ith  the literature and

8 A  I stayed w ith  the U K  com pany until the end  o f 8 w hat w as going on.

9 1994 and  then I m oved to  the U nited  States com pany for 9 Q  W e'll ge t back  to  that in  m ore detail.

10 four y e a rs , '9 5 , '9 6 , '97, '98. 10 B ut I w ould  like for you  to  tell the ju ry

11 Q  W hat positions d id you  ho ld  during  the tim e 11 w hat have you done professionally  since you left

12 th at you w orked  for Johnson &  Johnson? 12 Johnson &  Johnson in  2000?

13 A  W hen I jo ined  the  U K  com pany, I jo ined  the 13 A  I left Johnson &  Johnson as a  full-tim e

14 M edical D epartm ent, basically  w ith  responsibility  for 14 em ployee in 2000, and  I m aintained contact w ith  the

15 safety in toxicology. 15 com pany as a  consultant until approxim ately 2011,

16 Q  D id  you  later becom e the head o f  the M edical 16 m ostly  w ith  the European affiliates.

17 D epartm ent? 17 B ut in 2 0 0 0 ,1 basically  se t up  m y ow n

18 A  I becam e the head o f  the R & D  group in  the U K 18 com pany, a  consultant toxicology com pany, and that

19 com pany, and  that's the poin t then  I re located to the 19 com pany, w e w ork  fo r basically  anyone in the industry

20 U nited  States to  be  responsible fo r the baby products 20 w ho has an  interest in  safety o f  their consum er

21 R & D  on a  w orldw ide basis. 21 products.

22 Q  Let's ta lk  a  little  b it about your 22 Q  A s part o f  yo u r w ork  as a  consultant in your

23 responsibilities as a  toxicologist during your 25 years 23 ow n business, do you  continue to evaluate the safety o f

24 at Johnson &  Johnson. 24 m aterials and carry  ou t assessm ents o f  safety fo r the

25 W hat d id  you  actually  do? 25 ingredients that go into products?

Page 1068 Page 1070

1 A  B asically , w ell, the role o f  a  toxicologist is 1 A  T hat is correct, yes.

2 to  ensure the  safety o f  the products, and no t ju s t baby 2 In pretty  w ell all o f  the to ile tries and

3 products. Initially, I w as also involved in som e o f 3 cosm etics that you w ould  go into W al-M art o r any store

4 the  p rofessional products. 4 to  buy, you  w ould  find  that they  list m any, m any

5 But, as w e're  talk ing  about baby products and 5 different ingredients.

6 particularly  baby pow der, m y responsib ility  w as to 6 A nd  the role o f  the toxicologist is to ensure

7 ensure that the  m aterials used  in  the products are 7 that each o f  those ingredients is  safe fo r the purpose

8 safe, and that's basically  a  toxicologist's role. 8 o f  use.

9 Q  Y ou m entioned term  "professional products". 9 Q  D o I understand that you  are w hat is called a

10 W e've no t heard  that before. W hat are you  talking 10 "cosm etic safety assessor" under the EU  cosm etics

11 about w hen you  talk  about Johnson &  Johnson 's 11 directive program ?

12 professional products? 12 A  Yes.

13 A  W ell, certainly back in  the  1970s, early  1980s, 13 Q  C ould you  explain that for the ju ry , please?

14 the  U K  com pany had  overall responsibility  for products 14 A  Yeah. Essentially, in Europe products need to

15 th at w e see now  as hospital products, surgical sw abs 15 have a  file assem bled before they're p laced  on the

16 th at are used  in  operating theaters, item s that 16 m arket. T hat's no t a  prem arket registration, bu t it's

17 surgeons use, the gow ns, the head rest, and those kind 17 the responsibility  o f  the com pany to assem ble a  file,

18 o f  m edical products. 18 including the safety  o f  the products.

19 B ut in  the m id  '80s, they  w ere split out into 19 Part o f  that is a  requirem ent for a  safety

20 a separate com pany and I stayed w ith  the consum er 20 report, w hich typically  could be  20, 30 pages long, to

21 com pany. 21 review  the  product, the safety o f  the ingredients and

22 M S FR O ST: C an w hoever is on the phone p lease 22 any final studies.

23 m ute? W e're  hearing  feedback. 23 A nd to  be an  approved safety assessor, the

24 Q  D id  your role as a  toxicologist call for you  to 24 assessor needs to have the  appropriate toxicological

25 assess the safety  o f  talc as an ingredient in  the baby 25 background experience, an d  I have a  qualification, a
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1 chartered  bio logist, w h ich  enables m e to  be  an  approved

2 safety assessor fo r European cosm etic products.

3 Q  H ow  m any o f  those are there in Europe?

4  A  W ell, probab ly  in  to tal, probab ly  several

5 dozen, m aybe a  hundred m ore. In  each country  there's

6 m aybe ten, 20 o r 30 w ho operate privately  through a

7 com pany, as I do.

8 M ost o f  the large corporations w ill — the

9 U nilevers, the  P rocter &  G am bles, those kind  o f

10 com panies ten d  to  have their ow n inhouse people.

11 B ut people w ho operate as I do  as a  com pany,

12 probably  ten, 1 5 ,2 0  in the UK . Probably  sim ilar

13 num bers in o ther countries.

14 Q N ow , you  said  that you  had  a  PhD  in -- d id

15 I understand pharm acology and toxicology?

16 A  T hat w as the w ork  I did, yes, for m y PhD.

17 Q  A nd  w hat is pharm acology and  toxicology?

18 A  Pharm acology is the study o f  the  w ay that

19 drugs, m edicines w ork  in the body, how  the body reacts

20 to  them , w h at kind  o f  w ay that they  w ork. I f  you 've

21 g o t a  heart drug or an  antibiotic, it’s the  w ay  it

22 works.

23 T oxicology relates to the safety o f  those

24 m aterials. So for any given m aterial, w e need to know

25 w hat is a  safe  level. Y ou know , how  m any aspirin  can

Page 1073

1 done over the years, assem ble that data  as to  the

2 safety o f  raw  m aterials.

3 Q  H ave you  personally  published papers in the

4  field  o f  toxicology and  biology?

5 A  Y es, I have, yes.

6 Q  C an you  give us ju s t a  sense o f  the types o f

7 papers and  the volum e that you have done?

8 A  W ell, the papers I've published from  the three

9 and  a  half, four years I d id for m y PhD  thesis w ere

10 related  to  the w ay  that certain  dm gs react on  red

11 b lood  cells in the body.

12 I w as lucky  enough to  do  m y PhD  in a  teaching

13 hospital, so w e had  exam ples o f  getting hum an blood

14 sam ples and  w e looked at the w ay that certain  dm gs

15 reacted  w ith  those people.

16 I have done o ther w ork  since then  in the

17 cosm etic industry. O ne o f  the problem s, o f  course, is

18 that a  lo t o f  that w ork  is confidential and it tends to

19 be  retained w ith in  the industry and you don't alw ays

20 publish  it, bu t I have done o ther w ork  on skin safety

21 o f  a  num ber o f  products.

22 Q  In addition to  having done w ritten

23 publications, have you  also presented  a t conferences

24 and  so on  on  the issues o f  toxicology and biology?

25 A  Yes, I have. C ertain ly  since I se t up m y

Page 1072
1 you  take that w on 't harm  you? T hat's a  very  sim ple

2 exam ple.

3 So a  toxicologist looks a t issues like the

4  dose response, how  safe is one aspirin  versus 20? A nd

5 the sam e applies to  antibiotics and m aybe heart drugs,

6 dm gs for epilepsy.

7 So the toxicologist w ill leam  to  understand

8 w hat are the  side effects o f  those drugs, and  the basis

9  o f  that orig inally  w as how  do they behave in rats and

10 m ice. W e look  now adays a t how  chem icals and  dm gs

11 behave in cell cultures system s.

12 Y ou're essentially  looking for how  the drug

13 reacts w ith  body or w ith  cells.

14 Q  H ave you personally  done any  w ork in your

15 career to do that sort o f  individualized assessm ent on

16 pharm aceutical m aterials?

17 A  Yes. I m ean, going back  to w hen I w orked  in

18 the  pharm aceutical industry, I w as responsible for

19 antibiotic safety program s. I had  a  team  o f  people and

20 w e developed products that certain  types o f  synthetic

21 penicillins and  antibiotics, and  it m eans doing anim al

22 safety  studies before they're launched on  the m arket.

23 E ssentially , o f  course, w hen you  com e into
24 the  cosm etic industry, the data  is available in the

25 public  literature, so you  can  read  w hat others have

Page 1074
1 consultancy com pany, I have presented  to young

2 scientists, young toxicologists, people particularly  in

3 the cosm etic industry to  give them  an understanding o f

4  how  product safety is evaluated for cosm etics. I’ve

5 done that a t a  num ber o f  professional societies.

6  Q  D r H opkins, th is m orning I w ant to  talk  w ith

7 you  about a  varie ty  o f  topics, including talc, Johnson

8 & Johnson and  its history, Johnson & Johnson’s use o f

9 talc, its evaluation  o f  safety and  so on, and  we're

10 going to deal w ith  those individually.

11 B ut before w e do  that, because som e o f  the

12 questioning over the last three days had to  do w ith

13 very  specific docum ents that ra ised questions that I

14 believe need  to be  handled  upfront, I w ould like for

15 you  to go through w ith  m e som e specific docum ents that

16 M r Panatier talked about, and then  w e're  going to  get

17 back  to  the  issue o f  Johnson & Johnson and w ho it is

18 and w hat it w as doing.

19 B ut before w e get into the individual

20  docum ents, I 'd  like to ask you  can  you tell the ladies

21 and  gentlem en o f  the ju ry  w hether o r  not, from  your

22  position  both  as a  corporate representative and a lso  as

23  a  scientist, a  toxicologist, is it im portant to
24  evaluate the to tality  o f  m aterials before you reach a

25  conclusion?
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Page 1075 Page 1077
1 A  Yes. It's good scientific practice to, w hen 1 A  N o, it does not, no.

2 you 're  evaluating  any  chem ical, any substance, and not 2 Q  I'm  going to  pu t a  zero  w ith  a  line through it,

3 ju s t in  the cosm etic industry, bu t the sam e applies to 3 and  w e w ill understand that that m eans no.

4 foods and food additives, that you  aim  to  find  all the 4 B ut in connection  w ith  the evaluation o f  this

5 data  you  can  -- good, bad, indifferent — and  read  it 5 docum ent, does th is provide you  any inform ation to use

6 all and  com e to  an  overall conclusion. 6 to  assess either the safety o f  the talc being purchased

7 Q  L ikew ise, can  you tell u s w hether o r  no t you 7 by  Johnson &  Johnson a t any tim e or the behavior

8 believe that it is  im portant to  look a t the to tality  o f 8 associated  w ith  that purchase?

9 the docum ents that are being  evaluated  in connection 9 A  N o, it does not.

10 w ith  the questions that have been  raised  here? 10 Q  Y ou m ay set th a t aside.

11 A  Yes. The sam e i s - - the sam e situation 11 The nex t docum ent w e're  going to look a t it

12 applies. It's im portant to  review  all docum entation. 12 is num ber 22.

13 Q  Okay. 13 (Exhibit 22, previously m arked, handed to w itness)

14 The first docum ent I w ould  like for you  to 14 A nd th is docum ent, i f  you  w ould  take a  look

15 look a t — I'm  going to  try  and do these sort o f  in 15 at it, p lease —

16 num erical order to m ake it  easier fo r all o f  u s and for 16 A  Okay.

17 the ju ry , b u t i f  you  w ould look, w e have the stack here 17 Q  — M r Panatier asked you som e questions, but

18 o f  the docum ents that have been adm itted into the case, 18 I'm  going to ask  that you  turn  to the flag on the

19 and  the first docum ent that w e w ant to look at is 19 docum ent.

20 num ber 17. 20 A nd the question that I have for you, in

21 H ere, I w ill give you  m y copy. I can see it 21 connection w ith  the m ine in Italy  from  w hich Johnson &

22 from  here. 22 Johnson received its talc, does this docum ent help us

23 (Exhibit 17, previously m arked, handed to w itness) 23 identify  the specific m ine from  w hich its talc w as

24 A  T hank  you. 24 received?

25 Q  D o you  rem em ber th is docum ent from  the 25 A  Yes, it does actually  nam e the m ine.

Page 1076 Page 1078

1 questioning by  M r Panatier? 1 Q  A nd w hat is the nam e o f  that mine?

2 A  Y es, I do, yes. 2 A  It says in one sentence:

3 Q  I'm  going to  go to the board. 3 "All o f  the  J& J talc w ill com e from  the

4 N ow , that's a  docum ent that — a  1948 4 Fontana M ine".

5 docum ent th a t purports to be  betw een one governm ental 5 Q  In connection w ith  evaluating the docum ents in

6 agency and  another, does it not? 6 th is case, is it im portant to distinguish betw een the

7 A  It does, yes. 7 various m ines in the V al C hisone area?

8 Q  W ho does it say it's from  and w ho does it say 8 A  Y es, it is.

9 it's to? 9 Q  A nd w hy  is that?

10 A  W ell, the heading on  the notepaper is the 10 A  W ell, there  are m any different m ines. The Val

11 Federal Security  A gency, U S Public H ealth  Service, 11 C hisone area covers a  very  large acreage. There are

12 W ashington — yeah, W ashington DC. 12 m any, m any m ines in  the Val C hisone valley, and w hat

13 Q  A nd the topic o f  th is docum ent has to do w ith 13 this identifies is the specific m ine that the Johnson &

14 findings in  the V erm ont m ines, does it not? 14 Johnson talc com es from.

15 A  It does, yes. It's au thored to  M r H arry Ashe, 15 Q  In evaluating the docum ents that are introduced

16 D ivision o f  Industrial H ygiene in the State o f  V erm ont, 16 in  this case, w ould  you  tell u s w hether o r not it is

17 D epartm ent o f  Public H ealth, Verm ont. 17 im portant fo r the readers o f  those docum ents to take a

18 Q  Is there anything on that docum ent that 18 look a t w hich m ine is being discussed  as it  — he or

19 indicate that it is w ent either to Johnson &  Johnson or 19 she evaluates w hat is being talked about in the

20 to  the W indsor m ines? 20 docum ents?

21 A  N o. N o, it doesn 't m ention Johnson &  Johnson, 21 A  It is im portant, yes. I f  w e review  docum ents

22 nor does it  m ention  the W indsor mine. 22 that relate to  a  d ifferent m ine, then  it's no t relevant

23 Q  The docum ent itself, does it indicate in fact 23 to  Johnson &  Johnson.

24 anything about the identity  o f  the m ine that is being 24 Q  Y ou m ay se t that aside.

25 discussed  as part o f  the correspondence? 25 In evaluating the issues related to the
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Page 1079

1 individual m ines, M r Panatier asked y o u  som e questions

2 about the variability  o f  the m ines and the fibers and

3 the  geology.

4  W ould  you, as a  toxicologist, re ly  on  the

5 geologists, w ho are fam iliar w ith  the m ineral

6 structures and  developm ents o f  the individual m ines, to

7 provide inform ation about the type o f  m inerals in  an

8 individual deposit?

9 A  Yes. The geologist is the expert w ho w ould

10 understand the quality  o f  the m ine, o r he o r she w ould

11 understand the kind  o f  m ineralo logy in  the m ine, and

12 w ould  give a  professional overview  o f  the quality  o f

13 the talc  from  the m ine.

14 Q  D uring the  tim e that you w ere w orking for

15 Johnson &  Johnson, d id you  rely  on  outside geologists

16 to  provide you  w ith  inform ation concerning the m ineral

17 content o f  the  m ines from  w hich talc w as received?

18 A  Y es, yes, I did. I w as aw are that the com pany

19 had  chartered a  specific geologist to exam ine the

20 quality  o f  the m ines involved.

21 Q  A nd w e're  going to  ta lk  in som e detail about

22 the  specific geologist and the  findings.

23 But, in  general, you  w ere asked som e

24 questions about docum ent 36, and  I'm  going to hand you

25 the cover page  o f  that.

Page 1081

1 report to  Johnson &  Johnson in connection w ith  the

2  evaluation o f  the H am m ondsville m ine?

3 A  T hey concluded that the reserves were

4  3.75 m illion  tons o f  ore containing 767,000 tons o f

5 p laty  talc.

6  Q  A nd rem ind us, p lease, w hat is platy  talc  and

7 w hy  is that significant?

8 A  O kay. P laty  talc is the k ind  that's u sed  in

9 the cosm etic industry. Essentially , i f  you w ere to

10 look at a  sam ple o f  the talc under a  m icroscope, you

11 w ould see it looks like little d inner plates, little

12 side plates.

13 A nd the poin t o f  the p latiness is that w hen

14 one little  plate slides over another, it  g ives that

15 sm ooth, silky feeling that you 're looking for on the

16 skin  and prevents chafing.

17 Q  D id  they  conclude in their report to Johnson &

18 Johnson that there w ere asbestos m inerals in  the

19 H am m ondsville m ine?

20 A  T hey concluded there w ere no asbestos m aterials

21 in the  H am m ondsville m ine.

22 Q  W hat w as the date on that, p lease?

23 A  The report is dated  D ecem ber 4 ,1 9 7 0 .

24 Q  L et's turn  now  to  num ber 41.

25 (Exhibit 41, previously m arked, handed to w itness)

Page 1080
1 (Exhibit 36, previously m arked, handed  to w itness)

2 C an you  tell us w ho it  show s to  have

3 conducted the evaluation on the m ine reflected in

4  num ber 36?

5 A  The title  is C olorado School o f  M ines, G eology

6  and  O re R eserves, H am m ondsville M ine, W indsor Mineral

7 Inc:

8 "The attached report com pletes our w ork  on

9 the nature and  m agnitude o f ... [the] ore body  in

10 V erm ont from  w hich w e m anufacture B aby Pow der talc".

11 Q  T hank  you.

12 A nd then  let's look, w hat d id  they  report to

13 have been the  objective o f  the study th a t was

14 com m issioned from  the C olorado School o f  M ines by

15 Johnson &  Johnson in  connection w ith  the H am m ondsville

16 m ine?
17 A  The C olorado School o f  M ines stated that:

18 "The objective o f  th is study w as to  estim ate

19 an  ore reserve tonnage and quality  o f  the  H am m ondsville

20 m ine. In conjunction w ith  this, it w as necessary to

21 study in detail the geology o f  the m ine and the

22 m ineralo logy o f  the ore m aterial. This latter

23 inform ation w ill facilitate future m ine developm ent and

24  planning".

25 Q  A nd w hat d id  they u ltim ately  conclude and

Page 1082
1 This is a docum ent from  w hich M r Panatier

2 read  som e portions. H e asked you  to  read portions o f

3 the docum ent, bu t he d id not ask you to  read  the

4  rem ainder o f  the docum ent.

5 I f  you  w ill take a  look at this?

s 6 M R  PA N A TIER : Sorry, w hat?

7 M S FRO ST: E xhibit num ber 41.

8 M R  PA N A TIER : Okay.

9 TH E W ITN ESS: O kay, I've taken a  look at

10 this, yes.

11 B Y  M S FROST:

12 Q  O kay. W ho is that from  and w ho is that to?

13 A  It  is from  D r N ashed in Johnson &  Johnson to a

14 M r L  Foster in Johnson &  Johnson.

15 Q  A nd w hat does M r N ashed  report to  M r Foster?

16 A  H e describes the ore m anufacturing process and

17 he  states that:

18 "The ore undergoes a  careful purifying

19 process w hich includes a  36-step w ashing process to

20 m axim ize its content o f  high lubricity  platy talc  ..."

21 Q  O kay. Stop right there. Thirty-six step

22 w ashing process.

23 W ould  that indicate to  you w hether o r not the
24  com pany w as taking efforts to ensure that it had  the

25 finest quality  o f  talc to use in its baby pow der?
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Page 1083
1 A  It w ould, yes.

2 Q  A nd  then  you  read  a  portion  o f  th is docum ent

3 earlier, bu t the  paragraph I w ould  like for you  to read

4  in to  the reco rd  is the final paragraph o f  this

5 docum ent, w h ich  M r Panatier d idn’t  ask  you  about.

6 C ould you  please read  that fo r us and then

7 I'll have a  couple o f  questions?

8 A  Yeah.

9 "W e w ill be  receiving som etim e nex t w eek a

10 report from  our consultant, P rofessor FD  P o o le y ...

11 U niversity  C ollege o f  W ales ... G reat Britain. H e has

12 com pleted an exhaustive exam ination o f  a  sam ple o f  baby

13 pow der by  electron m icroscopy and  o ther sophisticated

14 techniques. H is oral report is ... it contains no

15 asbestos."

16 Q  Tw o th ings there.

17 W hat type  o f  testing does it  indicate that D r

18 P ooley  conducted  on the baby pow der sam ple?

19 A  E lectron  m icroscopy.

20 Q  W ould  you  rem ind us, please, w hat is the

21 significance o f  using  electron m icroscopy versus som e

22 o ther m ethod o f  evaluating the baby pow der?

23 A  W ell, electron  m icroscopy, transm ission

24 electron m icroscopy, or o ther m eans o f  electron

25 m icroscopy, a llow s you  to  go righ t dow n to look a t

Page 1085
1 M r Panatier d idn 't ask  you  to read  this

2 particular paragraph w hen  you talked w ith  h im  about the

3 docum ent. C an you read  that paragraph and explain to

4  us the significance o f  it?

5 A  Yeah.

6  "I have ju s t re-exam ined the G -l 1 sam ple and

7 find  no chrysotile in  the second sam ple. There w as one

8 fiber, bu t it gave a  d ifferent d iffraction pattern  from

9 that o f  chrysotile."

10 Q  W hat — i f  you w ould, please, rem ind u s  the

11 d iffraction  pattern? W hat is the significance o f  that?

12 A  W ell, w hen you 're using  x-ray diffraction, for

13 exam ple, you get a  num erical — a  num erical value can

14 be  prin ted  ou t o r presented  that identifies different

15 crystalline structures and  it's given a  num erical

16 num ber.

17 So, essentially , you  get a  num ber and you try

18 and  m atch up that num ber w ith  the kind o f  m ineral

19 that's present.

20  Q So w e now  have — from  the docum ents you

21 review ed w ith  M r Panatier, w e have an evaluation o f  the

22 H am m ondsville m ine in 1970 and it reflects no asbestos,

23 w e have the P ooley  report in  1971 th a t reports no

24 asbestos, and w e have the M cC rone report in 1971 that

25 reports no chrysotile, w hich  w ould be  no  asbestos in

Page 1084
1 parts per m illion  o f  a  product.

2 In o ther words, it is very, very

3 sophisticated.

4  Q  The date  again on that?

5 A  The date  on  that is Ju ly  29 , 1971.

6 Q S o i n l 9 7 1 , a  report from  D r Pooley  w as, what?

7 A  It essentially  said  his oral report is  that the

8 baby  pow der contains no asbestos w hen m easured  by

9 electron — electron  m icroscopy.

10 Q  Y ou m ay pu t that aside.

11 The nex t docum ent I 'd  like you  to look a t is

12 num ber 44, w hich  M r Panatier asked you  som e questions

13 about.

14 (Exhibit 44, previously  m arked, handed  to  w itness)

15 I f  you  w ould  take a  qu ick  look a t that, w ho

16 is that from ?
17 A  It's from  an  outside agency, W alter M cC rone

18 A ssociates to --

19 Q  W hat's the  date?

20  A  It is dated  Septem ber 3 ,1 9 7 1 .
21 Q  W hat does it report?

22 A  It reports the prelim inary report on  the

23 G rantham  ore in  the Show er to Show er m edicated  powders

24 Q  A nd i f  you  w ill turn  to  the  nex t page to the

25 paragraph that I have m arked?

Page 1086
1 the sam ple that w as evaluated.

2 From  your perspective on b eh a lf o f  Johnson &

3 Johnson, w hat is the significance o f  those reports from

4  the outside consultants?

5 (Tannoy sounded)

6 (O ff  the  record  at 10:30 am)

7 (O n the record  a t 10:33 am)

8 B Y  M S FRO ST:

9 Q  D octor, before the fire alarm , w e were talking

10 about w hat is the significance, from  the perspective o f

11 Johnson &  Johnson, to have received in the 1970 and  '71

12 tim e period  these three d ifferent reports in connection

13 w ith  their talc?

14 A  W ell, the significance w as th a t com ing from

15 different people, it  w as clear that there w as no

16 asbestos in the talc  that w as Johnson 's B aby Pow der and

17 Johnson 's products.

18 Q  Y ou m ay set th a t particular docum ent aside.

19 The nex t docum ent w e are going to look a t is

20 E xhib it num ber 55, w hich M r Panatier talked w ith you

21 about.

22 (Exhibit 55, previously  m arked, handed to w itness)

. 23 B ut there w as a  period  that he d id not ask
24 you  to read  that I'm  going to  ask you to  take a look

25 at.
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Page 1087

1 But, first o f  all, num ber 55, th is is the

2 w ritten  report from  D r Pooley, is it  not?

3 A  It is, yes, yes.

4  Q  A nd w h at does it reflect here on the front

5 cover?

6 A  It is — the title o f  the report is from  the

7 D epartm ent o f  M ineral Exploitation, U niversity  College

8 Cardiff, W ales.

9 Q  A nd for those o f  us w ho are A m ericans and  don 't

10 really  understand the significance o f  the U niversity

11 C ollege o f  Cardiff, w hy  w as the U niversity  C ollege o f

12 C ard iff an  appropriate outside consultant to retain  to

13 evaluate a  m ineral issue on  b e h a lf o f  Johnson &

14 Johnson?

15 A  T hat particular university  departm ent has a

16 long-standing expertise in understanding m ineralo logy.

17 In that particular locality, there has been over a

18 hundred years o f  m ining, m ostly  coal bu t a lso  iron ore,

19 an d  so m ineral expertise develops around that in the

20 universities and  colleges.

21 A nd so that expertise developed in to  a  very

22 high quality  geology departm ent that cam e w ith  som e

23 very  experienced people.

24  Q  A nd w e spoke yesterday and  the day before and

25 the day before that about D r Pooley. Is D r Pooley  one

Page 1089

1 provide inform ation useful in the com m inution o f

2 particularly  the talc ore sam ples, and  also displays

3 the non occurrence o f  asbestiform  am phiboles in the

4  talc  ore".

5 Q  A  couple o f  questions fo r you  on  that.

6 The im plication from  the  questioning by

7 M r Panatier w as that the photom icrographs indicated a

8 presence o f  asbestiform  m ineral in the ore deposits

9 evaluated  by  D r Pooley  in Italy.

10 B ased on the final w ritten  report, can  you

11 tell us w hether or no t that is an accurate im plication?

12 A  It doesn 't reflect w hat the geologist wrote.

13 H e states very  clearly:

14 "... the non occurrence o f  asbestiform

15 am phiboles in the talc ore".

16 Q  R em ind us, i f  you w ould, w hat is the

17 relationship betw een an am phibole and  asbestos, since

18 the language there is slightly  d ifferent than  ju st

19 asbestos?

20 A  Yes. A m phiboles can  occur in  asbestosform  or

21 no t asbestosform , and  w hat he 's saying is there’s no

22 asbestos am phiboles present.

23 Q  The language o f  that report conclusion would

24 seem  to indicate that the photom icrographs that were

25 attached and illustrated  by  Plaintiffs' counsel earlier

Page 1088

1 o f  the  faculty  m em bers there, o r d id he have som e other

2 relationship w ith  the university?

3 A  He w as initially  a  leading researcher and then

4  he  becam e Professor in  the m ineralology departm ent.

5 Q  R ight.

6 W hat I w ould  like for us to  turn  to, w e saw

7 on E xhibit num ber 41 that in  the paragraph th a t w as not

8 read  into the  record  that D r Pooley  had  provided an

9 oral report that there w as no asbestos.

10 H ow ever, th is is a  w ritten  report. C an you

11 take  a  look a t page that's B ates num bered 95 and  read

12 fo r u s w hat d id  the u ltim ate conclusion o f  the w ritten

13 report dem onstrate in  connection w ith  the evaluation o f

14 the talc u sed  by  Johnson &  Johnson?

15 A  Yeah.

16 Professor Pooley  presented  a  report from  his

17 studies in the m ine, a  very  detailed  report, it  looks
18 like alm ost an  inch thick, bu t he essentially

19 sum m arizes on th is first page:

20 "In the follow ing pages (no. 7 to 48) the

21 Italian  specim ens are  system atically  described as

22 regards [to] their m ineral com position and m ode o f

23 intergrow th. N um erous photom icrographs taken under PP

24 and  X N  are provided w ith  the description to  m ainly

25 illustrate the  rock  textures w hich, it is hoped, w ill

Page 1090

1 th is w eek related  to  areas o f  the m ine other than  the

2 m ine ore.

3 W hy w ould  that inform ation be  provided in  the

4  context o f  a  report o f  th is nature?

5 A  Essentially, i f  you are entering a  m ine, you

6  w ill com e across different k inds o f  rock. It w as

7 form ed in the geology m any, m any m illions o f  years ago.

8 It's im portant w hen you 're  m ining that you

9 know  w hat else is there besides the talc ore. So it's

10 n o t unreasonable to  have a  look a t w hat the else is in

11 the  m ine and  know  w here to  go and  w here to avoid.

12 Q  Y ou m ay set that one aside.

13 Let's take a  look a t docum ent num ber 56,

14 w hich  you  talked about w ith  M r Panatier.

15 (Exhibit 56, previously m arked, handed to  w itness)

16 I f  you  w ould  like a  look a t that, w hat is

17 num ber 56?

18 A  It is a  letter from  D r N ashed o f  Johnson &
19 Johnson. It's a  m em o to  the file, a  report o f  a

20 m eeting a t the FD A  in Septem ber 21, 1972.

21 Q  R ight. L et m e stop you  there.

22 So in 1972, the com pany w as m eeting w ith  the 

.23 FD A; correct?
24  A  T his is a  report o f  that m eeting, yes.

25 Q  A nd can you  rem ind us w as it obligatory for
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Page 1091 Page 1093
1 Johnson & Johnson to meet with the FDA, or was it 1 Q  W hat is a  talc shard?

2 voluntary for them to meet with the FDA? 2 A  V ery  sim ply, talc  norm ally takes the form  o f  a

3 A No, it's always been voluntary. 3 plate-like structure, bu t i f  you  break a  plate you  will

4 Q In connection with this particular document, 4 end  up w ith  a  p iece that is no t any  longer the shape o f

5 look at paragraph 1. 5 a p late , b u t a  piece that's b roken off.

6 Who joined the Johnson & Johnson team to make 6 So a  talc shard could  w ell have a  non-platy

7 this particular presentation to the FDA? 7 appearance, bu t it's still talc.

8 A It was Dr Pooley from University of Wales in 8 Q  The docum ent goes on  to  describe w hat happened

9 the UK. 9 further in the m eeting.

10 Q And I believe you discussed one portion of this 10 H ow  did they  characterize how  the m eeting

11 paragraph with Mr Panatier, but the portion that he 11 w ent w ith  D r Lew in?

12 didn’t read I have marked at the bottom. 12 A  W ell, w hen I read  this, I think they  w ere

13 Can you read for us, please, what did Dr 13 having a  little d ifficulty  w ith  D r Lew in, because it

14 Pooley report to the FDA in connection with his 14 states:

15 evaluation of talc from Turin? 15 "The m eeting w as beginning to deteriorate in

16 A Yes. H e- -Dr Pooley: 16 a  nonfruitful pathw ay. I in terrupted to  suggest a

17 "He pointed out that the mine contained two 17 com prom ise, nam ely, that D r Lew in has carried out the

18 species of chlorite ore which show x-ray peaks which 18 procedure w e had  agreed on in the last m eeting. It was

19 could be confused with chrysotile asbestos. He also 19 one obvious that the X -ray scan d id  no t show  definitive

20 mentioned that the Italian Mining Institute at Turin 20 chrysotile, [and] that m icroscopy w as indicated, and

21 ... [had] also determined no chrysotile asbestos in the 21 since D r M cC rone is very  fam iliar w ith  th is technique,

22 mine. He presented data on [the] SHOWER-TO-SHOWER and 22 I suggested  that the decision  be m ade that D r Lew in

23 Italian talc samples provided by Johnson & Johnson 23 w ork  w ith  D r M cC rone to establish the best m icroscopy

24 England dating back to 1949, establishing [the] absence 24 technique to  be follow ed. D r Schaffer [FDA] obtained

25 of chrysotile asbestos by various techniques, 25 [an] agreem ent f ro m ... [Dr] L ew in and [Dr] M cC rone to

Page 1092 Page 1094
1 (E le c tro n ] M icroscopy, diffraction, X -ray, and 1 im plem ent this suggestion".

2 m icroscopy)". 2 Q  In connection w ith  the w ork  that the FD A  w as

3 Q  So w h at is the significance o f  the  inform ation 3 doing w ith talc, can  you tell us w hether o r  n o t this

4 presented  by  D r Pooley  to  the FD A  in connection w ith 4 indicates that Johnson &  Johnson and the outside

5 th is particular m eeting? 5 consultants it had  retained w ere co-operating w ith  the

6 A  It essentially  can be sum m arized that there w as 6 FD A  in  order to  evaluate the appropriate techniques for

7 no  asbestos in  the U S Show er to Show er p roduct and 7 the evaluation o f  the talc  that w as being sam pled?

8 there w as no  asbestos in the Italian  talc  sam ples from 8 A  I w ould  say  that very  m uch indicates

9 today. 9 co-operation. There 's free exchange o f  ideas and

10 T hat w as 1972 and going back  to  1949. 10 suggestions to  m ove th ings forward.

11 Q  I f  you  w ill flip  to  the  second page, p lease - 11 Q  A ll right. Y ou m ay set that one aside.

12 I guess it w ould  be  the  th ird  page, I can 't count this 12 N ext docum ent w e are going to  look at is

13 m orning. 13 another that you  talked about w ith  M r Panatier, num ber

14 T here is another paragraph w hich  M r Panatier 14 63. D o you recognize that one?

15 did no t ask  y o u  to review . L ook at the first paragraph 15 (Exhibit 63, previously m arked, handed to w itness)

16 a t the top o f  the  page on page 3, and i f  you  could  read 16 A  Yes.

17 th at for us, and then  I'll have a  couple o f  questions? 17 Q  A nd th is one is dated  what?

18 A  "D r M cC rone [who w as also present] review ed the 18 A  T his one is dated  June 2 8 ,1 9 7 7 .

19 data  by  D r L ew in  and  poin ted  out a  logical explanation 19 Q  N ow , in  the portion  that you talked w ith

20 fo r w hat D r Lew in w as seeing, nam ely, [that] the talc 20 M r Panatier about, you -  he  focused on som e o f  the

21 h ad  not one b u t three refractive indices, and D r 21 evaluation techniques, b u t w hat I w ould  like to look at

22 Lew in 's observations only  indicated  th is fact and not 22 is w hat the  docum ent says about the purpose o f  the

23 the  presence o f  chrysotile. D r Stew art poin ted  out 23 audit m eeting in connection w ith  W indsor 66 talc?

24 that D r L ew in 's photographs indicated only talc 24 A  It states very  simply:

25 shards." 25 "To form alize the audit testing currently
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Page 1095 Page 1097

1 perform ed to  ensure the absence o f  asbestos in W indsor 1 Q  A nd rem ind  m e, p lease, w hich  m ine is that?

2 66 Talc, the follow ing protocol is  currently  being used 2 A  This relates to the W indsor m ine, producing

3 H 3 talc  grade 66.

4 Q  W hy w ould  Johnson &  Johnson be  perform ing an 4 Q  Y ou m ay set that one aside.

5 audit o f  the ta lc  that is being  used  and  characterized 5 N ext docum ent is docum ent num ber 81.

6 as W indsor 66? 6 (Exhibit 81, previously  m arked, handed  to w itness)

7 A  Essentially , the sam e reason I m entioned a 7 W hat is the date on  that, p lease?

8 little  w hile ago that you  need to ensure that you  have 8 A  It's dated 20 O ctober, 1975.

9 a  c lean  m ine and that the m ine does not contain 9 Q  To w hom  is it addressed  and from  w hom ?

10 asbestos. 10 A  It's from  W alter M cC rone A ssociates, C onsulting

11 Q  A nd w hen the phraseology that it uses — 11 Laboratory, and it's addressed  to  M r R oger M iller o f

12 A  V ery sim ple. It says: 12 the W indsor M inerals C om pany in Verm ont.

13 "... to  ensure the absence o f  asbestos in 13 Q  N ow , M r Panatier asked you  som e questions about

14 W indsor 66 T a lc ..." 14 the  second sentence o f  the  th ird  paragraph in this

15 Q  Y ou m ay set that one aside. 15 docum ent.

16 N ext docum ent that he  talked w ith  you about 16 W ould  you p lease read  the entirety  o f  that

17 and  had  y o u  read  som e portions, b u t no t all, is num ber 17 paragraph to give us context?

18 69. 18 A  Y eah. The first sentence w as, w e discussed

19 (Exhibit 69, previously m arked, handed  tow  w itness) 19 yesterday:

20 W hat is  num ber 69? 20 "N one o f  the m ethods o f  exam ination show ed

21 A  It's a  repo rt described as N ew  R eagent 21 any  evidence o f  asbestiform  m inerals present in any  o f

22 System s -  P lant Trial a t W indsor M inerals Inc. 22 the  three sam ples. B oth  light m icroscopy and

23 Q  C an y o u  tell w hat the date  o f  that is? D o we 23 transm ission electron m icroscopy indicated that the

24 have a  date on  that docum ent? 24 unbeneficiated  talc w as som ew hat m ore fibrous than  the

25 A nd i f  there’s no t one easily  - 25 H am m ondsville talc  to w hich w e ... [were] accustom ed".

Page 1096 Page 1098

1 A  W e do  not. W e do not, no. 1 Q  Then on  the next paragraph w hat does — w hat do

2 Q  Okay. 2 they  conclude concerning their evaluation o f  the

3 N ow , I believe you spoke w ith M r Panatier 3 m aterials that they  w ere looking at?

4 about som e inform ation on  the sort o f  the first and 4 A  The last sentence sim ply states:

5 last pages. 5 "No evidence o f .. .  am phiboles w ere

6 B ut the part I w anted  to  focus on that w e did 6 detected".

7 no t look a t is  on page  5 o f  the document. 7 Q  Y ou m ay set that one aside.

8 L ooking a t the first paragraph on  page 5, 8 N ext docum ent that he  talked w ith  you about

9 w h at does that repo rt concerning the am phibole content 9 th at I w ould  like to look a t is num ber 83.

10 in the  talc product? 10 (Exhibit 83, previously m arked, handed to w itness)

11 A  "There w ere no significant differences w ith 11 This is a  docum ent from  1980. W hat is this

12 respect to the  am phibole content in  the test products. 12 one?

13 The detected  am phibole m inerals d id no t appear [to be] 13 A  It's a  docum ent dated O ctober 17 ,1980 , and

14 ... fibrous [in] form  in any o f  the product sam ples." 14 it's titled  Procedure fo r Identification and

15 Q  Okay. 15 Q uantification o f  A m phibole Particles in J& J Talcs

16 So no  fibrous form  o f  am phibole in the 16 U sing O ptical M ineralogical M icroscopy.

17 product sam ples; is that correct? 17 Q  A nd M r Panatier asked you  about the first line,

18 A  T hat is correct. T here w ere no  fibers present. 18 w hich talked about the techniques used  to evaluate talc

19 Q  W hat is the  significance o f  that com m ent to  you 19 for the freedom  from  asbestos m inerals, b u t he d id  not

20 in  your ro le  as a  toxicologist, o r as a  corporate 20 talk  w ith  you  about the  general com m ents that explain

21 representative? 21 the process.

22 A  It provides an  ongoing reassurance that, 22 First o f  all, w hat is this particular

23 certainly in  the  m ine and  the evaluation o f  the m ine, 23 docum ent? W hat is the im port o f  it?

24 there is no am phibole m aterials present that are 24 A  It's a  Johnson &  Johnson docum ent and it

25 asbestos. 25 describes the  procedures that are follow ed to exam ine
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Page 1099 Page 1101
1 talc  for freedom  from  asbestos. 1 talcs.

2 It reports the techniques, optical 2 I am  m arking deposition Exhibit num ber 220 in

3 m icroscopy, C TFA  m ethod J4  using  x-ray, and, third, 3 connection w ith  the docum ent num ber 84.

4 scanning electron  m icroscopy, plus dispersive x-ray 4 (Exhibit 220 m arked for identification)

5 analysis fo r particles less than  5 m icrons. 5 H ave you  seen docum ent num ber 220 previously?

6 A nd then  they  m ove on to state General 6 A  I th ink  I have seen this, yes. Yes, yes.

7 C om m ents: 7 Q  A nd  w hat does num ber 220 tell us?

8 "The m ethod is applicable to  the am phibole 8 A  It says:

9 type m inerals in the size o f  5 m icrons and  above. In 9 "W e are sending seven sam ples for asbestiform

10 ... all cases am phibole observed is specifically 10 analysis v ia  transm ission  electron m icroscopy".

11 trem olite, o r  actinolite i f  iron is present. The 11 That's from  W indsor M inerals Inc to  E lectron

12 trem olite/actinolite observed in talcs is present in 12 O ptics G roup a t W alter M cC rone Associates.

13 relatively  large particle  size, e.g., one d im ension at 13 Q  R ight, and do the num bers there correspond w ith

14 20  m icrons o r greater". 14 the num bers reported  on the report from  A ugust, which

15 A nd then  it  states that: 15 is docum ent num ber 84?

16 "The particle shape is non-fibrous and  ranges 16 A  Yes.

17 from  equant granular to th ick  colum nar elongated 17 Q  Okay.

18 particles w ith  paralle l prism atic cleavage". 18 I am  m arking num ber 221.

19 Q  C an y o u  pu t that in p lain  E nglish  for those o f 19 (Exhibit 221 m arked fo r identification)

20 u s  w ho don 't speak science? W hat do they  m ean in that 20 M r Panatier.

21 last particular sentence there? 21 This is another docum ent related  to the

22 A  Sim ply they 're saying that w here you find 22 sam ples. I f  you  w ould  take a  look at that, please,

23 trem olite/actinolite m aterial, it is no t fibrous in 23 w hat does that tell us about the sam ples w hose num bers

24 nature. 24 correspond to the  report reflected  in num ber 84?

25 It w ould  be  described as "chunky" m aterial, 25 A  Those seven sam ples are described as G rade 76,

Page 1100 Page 1102

1 b u t certainly not fibrous in nature. 1 G rade 76, G rade 76, G rade TC -700, G rade 76, Grade

2 Q  A nd i f  the  trem olite is no t fibrous, w hat is 2 TC -700, G rade 76.

3 the significance o f  that? 3 Q  W hat is the significance o f  the G rade 76

4 A  It is n o t asbestos. 4 designation as it re lates to  these particular exam ples?

5 Q  Y ou m ay  se t that aside. 5 A  W ell, it clearly  d ifferentiated  it from  the

6 Y ou w ere show n a num ber o f  docum ents related 6 talc that's used  in baby pow der, w hich is W indsor Grade

7 to  m ineral sam ples that w ere done b y  the M cC rone 7 66.

8 Environm ental Services Laboratory  and y o u  talked a 8 Q  W hen you  review ed the transm ittal letter, the

9 little  b it w ith  M r Panatier yesterday about the 9 schedule and the report, w hat does that tell you

10 characterization o f  sam ples that have the prefix  W M I, 10 concerning the evaluation and  any m ineral content

11 and I w ant to  return to that. 11 related  to  the m inerals evaluated  and reported in

12 L et's look at docum ent num ber 84. 12 docum ent num ber 84?

13 (Exhibit 84, previously m arked, handed  to w itness) 13 A  Essentially , those seven m inerals that w ere

14 W hat is your understanding o f  the 14 evaluated  w ere no t relating to  the talc that's used  in

15 significance o f  the descrip tor W H I? 15 Johnson 's B aby Pow der o r Show er to Show er products.

16 A  W M I. 16 Q  W as it alw ays the case that the talc grade used

17 Q  W M I, I'm  sorry? 17 for baby  pow der from  W indsor w as G rade 66?

18 A  Y eah. It describes product that's com e from 18 A  G rade 66 is the reference g iven to talc  that's

19 W indsor M inerals Inc, W M I. 19 alw ays been used for baby powder.

20 Q  A nd I am  going to  — w hat does the I indicate 20 Q  So in evaluating the docum ents, it w ould  be

21 as part o f  the  extension? 21 im portant for the  ju ro rs  not ju s t to  m ake sure that the

22 A  M y b e lie f  is that I — these w ere industrial 22 m ine being discussed  in the docum ent is the sam e, but

23 talcs. 23 it's also  im portant to identify  that — w hether o r not

24 Q  Let's ta lk  a  little  b it about that to m ake sure 24 the exact sam ple is in  fact G rade 66 o r  som e other

25 that w e can  confirm  that these in  fact are industrial 25 grade?
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1 A  Yes, there needs to  be  a  c lear differentiation. 1 B Y  M S FROST:

2 O nly  G rade 66 is used  in  baby  pow der, and these results 2 Q  B ack to  the question.

3 do  not relate to the ta lc  that's u sed  in baby  pow der. 3 In connection  w ith  the results reflected in

4 So - 4 num ber 84, do  those results tell u s about the m ineral

5 M R  PA N A TIER : C an I ju s t — I'm  going to 5 content o f  cosm etic baby pow der o r not?

6 state for the record, these docum ents w eren 't produced 6 A  N o, those results have no relevance to cosm etic

7 to  us here. T hese appear to be  from  the ovarian 7 baby  pow der.

8 production. So I never got these. 8 Q  Y ou m ay set th a t aside.

9 B ut, anyw ay, I'm  ju s t going to state that for 9 Let's look a t num ber 85.

10 the record, and go ahead. 10 (Exhibit 85, previously m arked, handed to w itness)

11 M S FR O ST: O nly  66 w as used  for b a b y -- 11 T his is a  docum ent that you  discussed w ith

12 M R  M A IM O N : This is  M oshe M aim on. 12 M r Panatier. W hat is that docum ent?

13 C an w e have an identification o f  the docum ent 13 A  It's a  letter from  Joseph Schm idt in Johnson &

14 b y  B ates num ber? 14 Johnson to  a  M r J  M olnar and M r R M  M iller.

15 M R  PA N A TIER : Yeah. 15 Q  N ow , M r Panatier talked w ith  you  about some

16 M S FRO ST: Y eah, I'd  be  happy — I can read 16 m aterials in the second paragraph, b u t I w ant to  talk

17 that. 17 w ith  you about the first paragraph o f  this document.

18 H appy  to do that. 18 W hat is the subject m atter being  discussed in

19 (R eporter clarification) 19 th is docum ent?

20 Yes, fo r the record, the  docum ent that is 20 A  O kay. It describes the W indsor M inerals raw

21 m arked as E xhib it 220 has the B ates num ber -- it has 21 talc subm issions from  N ovem ber, 1986, to January, 1987.

22 tw o B ates num bers. 22 Q  A nd w hat does it  report as the finding

23 The first is J& J0004479. The second is 23 regarding those sam ples?

24 JN J000065646. 24 A  It states:

25 N um ber 21 has also tw o B ates num bers. The 25 "The accom panying table  sum m arizes the

Page 1104 Page 1106

1 first is J& J0004480. The second num ber is 1 am phibole m ineral content o f  various talc sam ples

2 JN J000065647. 2 subm itted  to  date for m ic ro sc o p ic ... [exam ination].

3 M R  M A IM O N : For the record, those prefix  for 3 The counts per slide w ere obtained b y ... d ispersion

4 B ates num ber series w ere n o t am ong the production to  us 4 s ta in in g ... on acid-w ashed sam ples. Few  acicular, and

5 in  th is case. So I ju s t w ant to note  that. 5 no fibrous form s, w ere observed".

6 M S FR O ST: A nd w hich  case are you referring 6 Q  W hat is the significance o f  that finding as it

7 to, M osh? 7 relates to  the W indsor M ineral raw  talc  subm issions

8 M R  M A IM O N : The L anzo case. 8 during that tim e period?

9 (R eporter clarification) 9 A  A s describing them  as no fibrous form s, they

10 The production  o f  docum ents in N ew  Jersey 10 are suggesting and indicating that there w as no

11 w ere  under different B ates ranges. 11 asbestos in those sam ples.

12 (R eporter clarification) 12 M R  PA N A TIER : W hat w as the date?

13 M r Frost is on the line. H e can  confirm 13 TH E W ITN ESS: January  30 ,1987 .

14 that. 14 M R  PA N A TIER : Thank you.

15 M R  PA N A TIER : Just for the record, these 15 B Y  M S FRO ST:

16 docum ents w ere indisputably n o t produced  to  us and 16 Q  I th ink  w e have one m ore before w e get back to

17 they 're n o t in  the B ates ranges that w ere produced to 17 a m ore linear discussion.

18 us, no r w ith  the B ates num bers that w ere produced to 18 N um ber 155, w hich you  discussed yesterday

19 US. 19 w ith  M r Panatier.

20 These are clearly  from  the ovarian 20 (Exhibit 155, previously  m arked, handed to  w itness)

21 production. 21 W hat is the date on  num ber 155?

22 M S K A G A N : W hich w e w ere to ld  w as not 22 A  January 14 ,1975 .

23 relevant. 23 Q  A nd  w hat is that docum ent?

24 M R  PA N A TIER: O kay. A ll right. L et’s go 24 A  It's a  letter on W indsor M inerals letterhead.

25 ahead. 25 The author is V ernon Zeitz, M anager o f  R esearch and
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1 D evelopm ent — 1 hospitals, surgical sw abs, and basically  m edical

2 Q  A n d -- 2 ingredients that are u sed  in  operations.

3 A  — to  R oger M iller, also a t W indsor M inerals. 3 Q  W here w as it  located?

4 Q  D uring th is tim e period , w as there a 4 A  In N ew  B runsw ick, State o f  N ew  Jersey.

5 relationship betw een W indsor M inerals and  Johnson & 5 Q  H as it  alw ays been head quartered  in N ew

6 Johnson? 6 B runsw ick?

7 A  Yes. Y es, W indsor M inerals w ere supplying talc 7 A  In that location, yeah, in  the area.

8 to  Johnson &  Johnson. 8 The facility  has m oved slightly  over the

9 Q  N ow , I believe you spoke w ith  M r Panatier about 9 years, bu t w ith in  the State in that area, yes.

10 the sam ples be ing  subm itted, including both  industrial 10 Q  A t w hat po in t d id  Johnson &  Johnson get into

11 m inerals, w hich  w ere  identified  as GI, and  W indsor, 11 the business o f  m aking baby  pow der?

12 w hich is identified  as W I, and  the  ores in  the cosm etic 12 A  It w as one o f  those things that occur ju s t as

13 production, w hich  is HC. 13 they  occur.

14 B ut the  th ing  that you  d idn 't d iscuss w ilh 14 The products w hich  w ere sold as adhesive

15 him  is the concluding paragraph. 15 plasters, som etim es quite large, m aybe four inches by

16 C an you  tell u s w hat the  concluding paragraph 16 five inches, w ere sold, and  som e people w ould  react to

17 reports in connection w ith  the evaluation  o f  the 17 the  strong adhesive.

18 m inerals? 18 So a  doctor w rote to  the Johnson com pany in

19 A  It re lates to  industrial in addition, bu t it 19 the early  1890s and  suggested  that he 'd  found that if

20 states very  clearly: 20 you  added a  little  b it o f  high  grade talc  to  the area

21 "In conclusion  it can  be  stated w ith  a 21 w here the adhesive m aterial had  been rem oved, it w ould

22 greater than  99.9%  certainty that the ores and 22 b e  tender on the skin and  w ould  protect the skin.

23 m aterials produced  from  the ores a t ... [the] W indsor 23 C ertainly back in  the day, I guess that

24 M ineral locations are free from  asbestos o r asbestiform 24 adhesives w ere m uch stronger than  they are now.

25 m aterials". 25 So it w as a  w ay  o f  soothing the skin, and he

Page 1108 Page 1110

1 Q  W hat is the significance o f  that report, from 1 thought it w as a  good idea, and so Johnson started to

2 your perspective? 2 send ou t little  tins o f  this Italian talc pow der w ith

3 A  It w ould  certainly indicate that the m ine w as 3 boxes o f  adhesive p laster m aterial.

4 producing c lean  m aterial, free from  asbestos. 4 Q  So in the talc business starting in the 1890s?

5 Q  Y ou m ay set that aside, please. 5 A  I believe about 1894.

6 Let's take a  five m inute break. I'll ge t all 6 Q  W hen it begin  in  the business o f  selling baby

7 m y  stuff-organized. 7 pow der in 1984, from  w here d id  it  source the talc?

8 (O ff  the  record  at 11:05 am ) 8 A  From  the records that I've seen, it w as

9 (O n  the  record  at 11:12 am) 9 orig inally  sourced from  the sam e Italian m ine we've

10 B Y  M S FRO ST: 10 spoken about from  Italy  from  the V al C hisone valley.

11 Q  D r H opkins, you  introduced yo u rse lf to  the 11 Q  W hat are the years that the com pany used the

12 ju ry , and w e've g iven them  an  understanding o f  your 12 talc  from  the V al C hisone valley in  Italy?

13 background, but one o f  the o ther th ings I w ould  like to 13 A  It w as the m ain  source up until during the war,

14 do is to introduce Johnson &  Johnson to the jury . 14 1941, bu t there w ere exam ples o f  a  dom estic talc  used

15 W hen w as Johnson &  Johnson founded? 15 a t certain  tim es.

16 A  A  long  tim e ago. F rom  w hat I can  understand, 16 There w ere political difficulties in the U S

17 around about 1878. 17 in  the D epression, and w e found that there 've been

18 Q  A nd w h at w as the o rig in  o f  Johnson &  Johnson? 18 cases w here the talc w as sourced from  -- ju s t described

19 A  The orig in  w as actually as a  surgical dressings 19 as "dom estic", possib ly  Californian.

20 m anufacturer. 20 B ut during  the war, talc  shipm ents from  Italy

21 Q  W hat does th a t m ean fo r us A m ericans? 21 w ere being delayed or sunk, and so there w as a m ove

22 A  W ell, actually, it's an A m erican  term . 22 tow ards using  again  w hat is described as "dom estic

23 Surgical dressings related  to sim ple things 23 talc" for som e period  o f  tim e in  the 1940s.

24 like w hat la ter becam e B and-A id  o r  adhesive p laster 24 Q  So from  the 1890s up  to  roughly  W orld W ar II.

25 th at goes on the skin, bu t also for use b y  surgeons in 25 The source o f  Italy?
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1 A  M ainly  Italy  w ith  a  little  b it o f  exception. 1 Q  W hat is the  grade from  the m ine in China?

2 T here 's som e indication  that dom estic talc  w as being 2 A  It's given the title  J200.

3 u sed  probab ly  som e tim e in the 1920s, probably  during 3 Q  W e've been talk ing  an  aw ful lo t about talc.

4 the  tim e o f  the  D epression. 4 W hat exactly  is talc?

5 Q  A nd then  after W orld  W ar II, w hat is  your 5 A  It's a  m ineral. It's m ined underground, and,

6 understanding o f  the  source o f  the talc? 6 as w ith  a ll m inerals, it has a  chem ical com position,

7 A  W ell, a fter W orld  W ar II, shipm ents from  Italy 7 and chem ists w ould  describe it as a  m agnesium  silicate.

8 w ere getting through w ith  no  problem , and  from  then  on 8 Q  M agnesium  silicate?

9 it  w as used  in  Johnson 's B aby Pow der and  other baby 9 A  Yes.

10 products, o ther products until approxim ately 1968. 10 Q  In term s o f  softness o r hardness, w here does

11 Q  W hat happened in  1968 to cause the com pany to 11 talc lie on the -  sort o f  the scale o f  soft to hard?

12 cease using the  Italian  talc  and  m ove to  a  different 12 A  O kay. W ell, scientists rate m aterials from

13 source? 13 very  hard  to  very  soft on a  scale. So ju s t about the

14 A  W ell, a t that tim e, the com pany had  validated  a 14 hardest m aterial know n to science is diam ond.

15 dom estic source o f  talc  from  a  m ine in the State o f 15 B ut a t the o ther end o f  the scale the

16 V erm ont, w hich  w as ow ned by  the com pany, and they had 16 m aterial talc  is pretty  w ell one o f  the softest

17 qualified it  to  use a  grade o f  talc w hich  w as later 17 m aterials know n to science.

18 know n as G rade 66, and  that approved grade w as used 18 Q  D oes talc  com e in different varieties o r types?

19 instead  o f  im porting  from  Italy. 19 A  Yes. Yes. It depends on the m ine and the

20 Q  N ow , the  type o f  talc  that w as used  from  Italy, 20 geology, and that's w hy, w hen you 're  looking for

21 y o u  ju s t m entioned  the W indsor 66 Grade. 21 cosm etic talc, you 're looking for a  product that m eets

22 W as there a  specific grade o f  talc used  by 22 the  requirem ents o f  cosm etic talc, in softness and

23 Johnson &  Johnson in  connection w ith  its baby  pow der 23 platiness.

24 products that it received from  Italy? 24 Q  W e've talked about softness o f  talc. W hat does

25 A  Yes, righ t the  w ay through it alw ays described 25 th at actually  m ean in  term s o f  tex ture o r usage?

Page 1112 Page 1114
1 as "five zeros", w hich  is 00000 talc. 1 A  S im p ly , th e  p o in t  o f  ta lc  is  y o u  p u t  i t  o n  y o u r

2 T hat w as the g rade that w as used  from  Italy. 2 sk in . I t  sh o u ld  fe e l so ft.

3 Q  Y ou said  that there had been a  m ine qualified, 3 W o rd s  lik e  " s ilk in e s s" , " lu b r ic io u sn e ss"  —

4 i f  I understood your term inology. 4 th o se  w o rd s  a re  u s e d  to  d e sc r ib e  h o w  it fe e ls  o n  th e

5 W hat do  you  m ean by  that in  connection w ith 5 sk in .

6 the  change from  the  Italian m ine to  a  second m ine? 6 Q  W h a t  d o e s  " lu b r ic io u sn e ss"  m e a n ?

7 A  Y eah. The m ine in  the State o f  V erm ont was, 7 A  I t 's  a  lo v e ly  w o rd , isn 't  it?

8 obviously, w hen you open a  new  m ine, it takes tim e to 8 Q  I t  is.

9 ensure th a t the  quality  o f  the  talc is the k ind  o f 9 A  I t  m e a n s  o i ly  a lm o s t. A lm o s t  l ik e  a  lu b ric an t.

10 grade that you 're  looking for and  w ill m eet the 10 I t  h a s  th a t  v e ry  so ft, o i ly  fe e l w h e n  it's

11 specification you require  in term s o f  its feel its 11 p la c e d  o n  th e  sk in  a n d  ru b b e d  o n  th e  sk in .

12 platiness, freedom  from  unw anted  m aterials. 12 Q  I 'm  g o in g  to  h a n d  y o u  w h a t  I h a v e  m a rk e d  a s

13 So that's part o f  the m ine qualification. 13 E x h ib it  22 2 .

14 Q  W e'll ta lk  about the  m ine process in a  little 14 (E x h ib it  2 2 2  m a rk e d  fo r  id e n tif ic a tio n )

15 b it m ore detail shortly. 15 W h a t  is  th a t?

16 B ut how  long d id  the com pany use  the V erm ont 16 A  I t 's  a  p i le  o f  ro c k . I t  lo o k s  lik e  ta lc . I t

17 m ine as the source fo r the talc that it  u sed  in  baby 17 c e r ta in ly  lo o k s  lik e  ta lc .

18 pow der and  its o ther cosm etic body pow ders? 18 W h e n  ta lc  is  f ir s t  m in e d , i t 's  b ro k e n  d o w n

19 A  From  approxim ately 1968 to about 2003. 19 in to  b a se b a ll ,  te n n is  b a ll  s iz e  p ie c e s , a n d  th is  is

20 Q  A nd w hat d id  it do in 2003? 2 0 w h a t  ta lc  lo o k s  lik e  w h e n  i t  f i r s t  c o m e s  o u t  o f  th e

21 A  There w as another m ine source qualified, w hich 21 m in e  a n d  is  b ro k e n  d o w n  in to  te n n is  b a ll  s iz e  p ieces .

22 has tended to  be  used  globally. N o t ju s t fo r Johnson & 2 2 Q  C a n  y o u  tu rn  th a t  a ro u n d ?

23 Johnson in  the U nited  States, bu t in  A siaPacific 23 M a d a m  V id e o g ra p h e r , c a n  y o u  g e t  th a t, o r  is

24 countries and  in  Europe, and  the grade m oved to a  very 2 4 i t  to o  f a r  a w a y ?

25 sim ilar high  purity  grade from  a  m ine in China. 25 V ID E O G R A P H E R : I c a n  t r y . . .
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1 Okay. 1 free o f  asbestos. T hey 're generally  very  w hite in

2 M S FR O ST: G o t it? 2 color, very  pure.

3 Q  A nd i f  you 'll turn  to the second page, w hat 3 Industrial grades, as I said  before, talc  is

4 does that show ? 4 a m agnesium  silicate, bu t there are o ther m agnesium

5 A  W ell, th a t show s w hat talc looks like under a 5 silicates that are found and  they can quite

6 m icroscope. It's a  general field, a  high field, so it 6 legitim ately be  used  in  industrial grades o f  talc.

7 show s the talc  particles w hich  are recognized to  have 7 Q  Y ou m entioned th a t talc  can be  used  in certain

8 w h at w e describe as a  "platy structure". T hey look 8 food stuffs. A re you  fam iliar w ith  the FD A ’s

9 like little side plates, d inner plates. 9 determ ination o f  the use o f  certain  food products as

10 Q  C an you  turn  that around? C an you point to 10 being safe?

11 w hat you 're talk ing  about so that the ju ry  can see? 11 A  Yes, I am , yes.

12 So it's the — 12 Q  C an talc be used  in  foods based on  its safety

13 A  In its crystal structure, it's the one this 13 and  the  recognition o f  its safety?

14 side. That's a  b road  view  o f  w hat a  group o f  talc 14 A  W ell, providing the talc  quality  specification

15 particles look like under a  m icroscope. 15 m eets the FD A  standards, it is  allow ed to be used  in

16 I f  y o u  raise the m icroscopic field  to  ge t a 16 food contact m aterials so ld  in the U nited  States, and

17 higher pow er, you  can get a  picture  o f  w hat one o r tw o 17 indeed  in o ther countries.

18 talc  particles look like. 18 Q  W hat so rt o f  standards does the FD A  have for

19 E ssentially , w e describe them  as "plate-like" 19 talc  for use in foods?

20 o r "platy". 20 A  The FD A  has a  specification w hich describes the

21 Q  A fter it  is ground, w hat does it look like? 21 quality  o f  the  talc.

22 A  W ell, a fter it's ground, it has the appearance 22 It describes the param eters o r features such

23 th at w e described a  m inute ago o f  little  plate-like 23 as w hiteness, fineness, freedom  from  certain  m aterials,

24 particles. 24 including freedom  from  asbestos m aterials.

25 Q  A re there uses for talc o ther than  for baby 25 Q  I'm  going to  hand you w hat I have m arked as

Page 1116 Page 1118

1 pow der? 1 E xhib it 223.

2 A  Yes, talc  has long been used  as an industrial 2 (Exhibit 223 m arked fo r identification)

3 m aterial. In fact, I believe approxim ately a t least 3 C an you  tell us w h at that is?

4 90, 92 per cen t o f  the talc that's m ined around the 4 A  It's a  definition o f  w hat are called "GRAS

5 w orld  is u sed  in  industrial applications, and som e o f 5 substances". G-R-A -S.

6 those include, o f  course, paper. It's a  filler in 6 Q  A nd w hat is a  G R A S substance?

7 p ap er that w e use. 7 A  A  G R A S substance is a  term  used w ith in  the

8 It's u sed  in u sed  in  autom atic tires as a 8 U nited  States and  it's k ind  o f  adopted elsew here around

9 filler w ith  the  rubber. It's u sed  in  som e packaging 9 the  w orld. It stands fo r G enerally  R ecognized A s Safe.

10 m aterials. It's used  in roofing m aterials for the 10 Q  A nd looking a t num ber 223, w hat does th is tell

11 roofing  m aterial that goes on m any roofs. It's also 11 u s  about w hat the FD A  has concluded about talc and its

12 u sed  in  a  num ber o f  other applications. 12 use as a  generally  recognized safe substance?

13 Food, fo r exam ple -- certain  foods are 13 A  It states that it is recognized under a  certain

14 perm itted  to  have talc  added to them . I believe it's 14 report from  1979 as approved as a  G RA S substance.

15 in  chew ing gum , and  in som e countries rice is treated 15 Q  A nd i f  w e look at the  bottom  o f  the page on

16 w ith  talc to preven t it stick ing together. 16 page 1 o f  E xhib it 223, w here it talks about definitions

17 Q  L et m e stop you there. 17 o f  labels, can you  read  fo r us, please, w hat the FD A

18 Is there a  difference in the uses o f  the 18 has said in  connection w ith  the G enerally  R ecognized As

19 industrial talc  that you 've been  describing and 19 Safe characteristics o f  various products, not ju s t

20 cosm etic talc? 20 talc?

21 A  Yes. 21 A  Yes. A  G enerally  R ecognized A s Safe substance

22 Q  H ow  is it  used  in cosm etic talc? 22 is defined as:

23 A  W ell, the cosm etic, and  som etim es w e talk  about 23 "A food substance that is no t subject to

24 cosm etic o r pharm aceutical talcs, are o f  a  very  high 24 prem arket review  and approval by  FD A  because it is

25 grade, and in  fact one o f  the requirem ents is they're 25 generally  recognized, by  qualified experts, to be  safe
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1 under the in tended conditions o f  use". 1 i f  asbestos w ere present, it w ould  be show n up  by  the

2 Q  W e've talked about the use  o f  talc  in  baby 2 evaluation that w as done from  approxim ately 1946

3 pow der going all the  w ay  back  to  the 1890s. 3 onw ards. T hat w as a  m icroscopic exam ination.

4 In the tim e that Johnson &  Johnson has been 4 Q  L et m e hand  you  w hat I have m arked as Exhibit

5 m anufacturing  baby  pow der, w hat has been the  form ula or 5 224.

6 the com ponents o f  the  baby pow der? 6 (E xhibit 224 m arked fo r identification)

7 A  B aby pow der com prises typically  99 per cent 7 W hat is th is docum ent?

8 talc pow der w ith  a  sm all trace o f  fragrance. 8 A  It is a  specification, and  a  specification is a

9 H istorically, there  w as addition o f  other 9 description o f  w hat a  p roduct shou ld  look like, feel

10 ingredients. O ne that's com e to  light is a  m aterial 10 like and  the chem ical and various physical features o f

11 called  sodium  sesqui citrate, w hich  is a  -- it's 11 th at product.

12 actually  used  as a  food additive; it's added in table 12 A nd this relates to pow dered talc  used by

13 salt to  stop salt from  clogging in  the little  holes 13 Johnson &  Johnson.

14 w hen  you invert yo u r salt on  your food. 14 Q  Okay.

15 Q  W hat w as the poin t o f  u sing  it in baby  powder. 15 A nd w e've talked a  little  b it about

16 A  Essentially , basically , to  stop any baby pow der 16 specifications over the last few  days, bu t w hat is a

17 from  clogging in the little holes. 17 specification and w hat is the significance o f  having a

18 Q  D oes Johnson &  Johnson still use sodium  sesqui 18 specification that re lates to a  raw  product?

19 citrate in the  use o f  baby pow der? 19 A  A  specification describes w hat a  product should

20 A  N o. It w as som ething that w as done ju s t for a 20 look  like, feel like and any chem ical studies that you

21 few  years, b u t I th ink  it w as d iscontinued m any, m any 21 do on it.

22 years ago. 22 So, for exam ple, it describes it as:

23 Q  A s it re lates to the  baby  pow der, has Johnson & 23 "... a  very  fine, w hite pow der, free from

24 Johnson h istorically  done anything to  test the pow der 24 g ritt in e s s ..."

25 for m inerals that w eren 't talc, w hether w e're  talking 25 So i f  you  received from  the factory o r from

Page 1120 Page 1122

1 about asbestos o r som ething else? 1 the m ining site a  dark  brow n pow der w hich felt gritty,

2 A  W ell, w hen you evaluate baby pow der by 2 th at clearly  w ould  no t m eet the specification.

3 techniques such as x -ray  diffraction, you can determ ine 3 A nd  w e can look a t o ther features o f  the

4 i f  there are o ther m inerals present. 4 specification, such as the w ater content o r its

5 Y ou w ould  p ick  those up i f  they  w ere present. 5 solubility  in acid, o r how  fine it  is.

6 Q  W hy w ould  you no t w ant o ther m inerals p resen t 6 So those are all described on the

7 in  the baby pow der? 7 specification  to  ensure that w hen you  receive a  product

8 A  For tw o reasons. One, they  m ay have properties 8 from  the m ine o r from  the factory, the sam e product is

9 th at w ere unpleasant on  the skin and d idn 't feel good; 9 the sam e every tim e and  it m eets the quality  required.

10 and, tw o, they  m ay be harm ful o r  toxic. 10 Q  W ould  it be  fair to  say  that a  specification is

11 So yo u  basically  try  to  avoid any m aterial 11 used  to  ensure that a  supplier is providing to  the

12 th at is unw anted, e ither because it's harm ful o r 12 purchaser the p roduct that it w ants to  buy?

13 doesn 't feel good on  the skin. 13 A  It is. The specification is generally agreed

14 Q  Y ou m entioned earlier lubricity. H ow  does 14 betw een the purchaser and the supplier.

15 non-talc m ineral affect the lubricity  o f  the baby 15 The supplier is advised: this is w hat we

16 pow der? 16 w ant. A nything you  send to  us should m eet this

17 A  I f  y o u  have particles that are, for exam ple, 17 specification.

18 needle-like, sharp o r granular, they  w ould  no t give 18 Q  N ow  the  docum ent that w e are looking at, num ber

19 th at nice silky, sm ooth feeling. It w ould  feel like 19 224, w hat is the date on  the docum ent?

20 rubbing sandpaper on your skin. 20 A  The date on  this particular version  is

21 Q  H ow  long has Johnson &  Johnson been evaluating 21 February  2 2 ,1 9 5 5 .

22 the  talc  in its baby pow der to  determ ine w hether there 22 Q  N ow , attached to it there are som e other item s

23 is any additional m ineral o r contam inant in the ore? 23 that appear to  have an earlier date.

24 A  L ooking back  through the  records, the o ldest I 24 W hat are the m aterials that are attached to

25 could find  w as one w hich has a  cover note  stating that 25 E xhib it 224?
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Page 1123 Page 1125
1 A  This is a  guide, w hich is dated  A ugust 14, 1 A  It's a  picture o f  three types o f  com m ercial

2 1946, from  a  book, and this g ives guidance to  the 2 asbestos, crocidolite, am osite and chrysotile.

3 people evaluating  the specification as to w hat talc 3 Q  I f  you  w ould, please, flip that around and

4 should  look  like for cosm etic purposes, and indeed w hat 4 let's show  th at to  the ju ry .

5 it should no t look like for cosm etic purposes. 5 H ow  does that d iffer from  the plate-like

6 So there are several photographs here. 6 version  o f  the talc?

7 Q  D oes it provide anything in th is specification 7 A  W ell, clearly, each  o f  those different types o f

8 that relates to  the presence o f  asbestos o r other 8 asbestos are needle-like in structure. They look like

9 m inerals? 9 needles.

10 A  It doesn 't m ention the w ord  "asbestos" back in 10 Q  A nd I'm  going to  hand  you  back the previous

11 1946, bu t as an alternative it uses the term 11 v iew  o f  talc.

12 "acicular", A -C -I-C -U -L-A -R , and  that is the L atin  nam e 12 C an you  hold  those up  together?

13 for a  needle. 13 A  So the talc  is the classic plate-like structure

14 So it’s saying that there should  no t be any 14 under the m icroscope, w hich is c learly  very different

15 needle-like crystals present. 15 from  needles under the m icroscope.

16 Q  W ould  an acicular fiber include asbestos, or 16 Q  O kay. Y ou can set those aside.

17 w ould  it no t include asbestos? 17 To your know ledge, has Johnson &  Johnson ever

18 A  A sbestos w ould  be  -  fall under the  heading o f 18 been in  the business o f  selling asbestos?

19 an  acicular fiber. 19 A  N o. J& J has never sold asbestos.

20 Q  B ased on  your review  o f  the docum ents, how  far 20 Q  H as Johnson &  Johnson ever been in the business

21 back  does the requirem ent to be  free from  acicular 21 o f  selling products to  w hich they intentionally  added

22 fibers extend? 22 asbestos?

23 A  W ell, w ith  the cover note I've seen for this 23 A  N o, Johnson &  Johnson has never been selling

24 E xhib it 224, it described it  as being  relevant from 24 products w ith  intentional addition o f  asbestos.

25 1946 onwards. 25 Q  The 1946 and 1955 specifications that w e w ere

Page 1124 Page 1126

1 Q  So since a t least 1946, Johnson &  Johnson has 1 talk ing  about, d id those specifications go specifically

2 been  evaluating the talc it  received from  its supplier 2 to health-related  issues, o r w ere they  developed in

3 to determ ine w hether it m et the specification to  be 3 connection w ith  broader concerns concerning the talc

4 free from  acicular particles o r not; is that correct? 4 and the  baby pow der products?

5 A  T hat is correct, yes. 5 A  T hey w ere developed to ensure that the quality

6 Q  A nd w hat is the significance o f  that from  your 6 o f  the talc  m et the requirem ents o f  the com pany.

7 perspective as it relates to the purity  o f  the baby 7 W e said earlier that the talc should be free

8 pow der over tim e? 8 from  unw anted  m aterials; that it should feel sm ooth and

9 A  It m eans that, certainly since 1946, probably 9 silky on  the skin.

10 even earlier, i f  you’ve taken talc  from  the 00000 m ine, 10 So certain ly  by  avoiding w hat w e described as

11 the  talc w ould  no t contain asbestos. 11 needle-like structures, then  you 're  not going to  get

12 Q  Is talc  acicular? 12 that unpleasant, prickly  feeling on the skin.

13 A  N o, talc is p laty  in  structure. It looks like 13 Q  A s part o f  your w ork  as an  em ployee and  then as

14 little -- little  d inner plates. 14 a  consultant on the safety issues fo r the com pany, are

15 Q  N ow , you  show ed us the p ictures o f  talc and the 15 you  fam iliar w ith  the quality  control testing  that

16 dinner plates. 16 Johnson &  Johnson perform ed on the talc that it used?

17 H ow  does asbestos look i f  you  see it  under a 17 A  Y es, I am , yes.

18 m icroscope? 18 Q  I f  you  w ould, give us ju s t a  short overview

19 A  G enerally , there  are d ifferent kinds o f 19 about the steps that J& J took  to ensure the talc  it

20 asbestos, bu t generally  they  all have a  very  sim ilar 20 used  w as free o f  asbestos, and then w e're going to talk

21 appearance under a  m icroscope. T hey look like needles. 21 about those various steps in som e detail?

22 V ery, very  d ifferent from  the plate  structure. 22 A  Okay.

23 Q  L et m e hand you  w hat I have m arked as 225. 23 W ell, the first part is to ensure that the

24 (Exhibit 225 m arked fo r identification) 24 m ine from  w hich the talc is obtained is not going to

25 W hat is  this? 25 allow  contam ination o f  the product w ith  asbestos. So
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Page 1127 Page 1129

1 to  ensure that the  quality  o f  the ore com ing ou t o f  the 1 com pany.

2 m ine is talc th a t m eets the cosm etic pharm aceutical 2 A nd he w as involved in  co-ordinating m any

3 grade. 3 approaches, dealing  w ith  geologists, dealing  w ith

4 T hen the  nex t stage is to  exam ine the quality 4 outside agencies, dealing  w ith  regulators, dealing w ith

5 o f  the talc  after it's been  taken from  the m ine, ground 5 facilities w ho w ould  evaluate the talc.

6 dow n into the fineness that you  require fo r body 6 A nd one o f  h is ro les w as to  regularly  visit

7 pow ders, and  then  going in to  packaging, being  cleaned 7 talc  facilities to ensure that the m ine w as doing w hat

8 up  and ready for sale. 8 w as required o f  them.

9 So there are tw o issues there. O ne is to 9 I do rem em ber he w en t to  the C hina m ine m any,
10 ensure the m ine is clean; and then  ensure the product 10 m any years ago to  help open that up  and help qualify

11 is clean. 11 it.

12 Q  Let's ta lk  first about the m ines. 12 H e visited  the V erm ont m ine in Italy  and —

13 Y ou said  that the m ines had  to be evaluated, 13 sorry, the V erm ont m ine in  the U nited  States — and the
14 an d  you used  the  w ord  "qualified" earlier. 14 m ine in  Italy.

15 W hat steps d id Johnson &  Johnson take to 15 So he w as a  regular visitor to w ork  w ith  the

16 evaluate a  m ine? 16 people and ensure that they  produced the kind o f

17 A  W ell, w e 've  alluded to  som e o f  that in the past 17 product that Johnson & Johnson required.

18 hour. 18 Q  N ow , w e've talked about the m ine in Italy  and

19 It's im portant to ge t the involvem ent o f 19 the m ine in  V erm ont and  the m ine in China.

20 expert geologists to  look a t w hat's going on in the 20 D id  Johnson &  Johnson ever evaluate any o ther

21 m ine, to  look  at the  type o f  talc that's available in 21 m ines that it  concluded d idn 't m eet its qualifications

22 the  m ine, and  to  look a t m aterials that you  don 't w ant 22 for use  in  the baby pow der product?

23 in  the m ine to ensure that they  can be  avoided by  the 23 A  W ell, the w ay that that w as done w as that,

24 m iners. 24 certainly once Professor Pooley  had  reported on the

25 So that's pa rt o f  the qualification  o f  the 25 V erm ont m ine and the Italian  m ine, a  program  w as

Page 1128 Page 1130

1 m ine. 1 considered  and se t in place to look a t the talc that

2 W hen you  look at the  quality  o f  the talc, you 2 w as being used  by  non-U S affiliates around the world.

3 look  at it b y  the b est scientific techniques available, 3 T hat w as an  international program  done on a

4 look  a t it m icroscopically , w ith  x-ray diffraction, 4 regu lar basis to ensure that the talc that w as being

5 scanning m icroscopy, and w hatever o ther techniques 5 u sed  m et the sam e quality  standards as in the U nited

6 you 've go t to  ensure that the  product is pure. 6 States, w hether talc w as so ld  in Philippines, in

7 Q  H ow  d id  Johnson & Johnson go about that process 7 E ngland or India.

8 o f  determ ining w hether the talc  w as pure  in the ores 8 So there w as a  regu lar audit o f  the product

9 from  w hich it obtained its talc? 9 th at w as being  used  in those countries.

10 A  B y involving outside expert geologists. A s 10 Q  D id  M r A shton ever evaluate m ines or products

11 w e 've  alluded to  earlier, C olorado School o f  M ines w ere 11 and  conclude that they  w eren 't a  fit for Johnson &

12 involved w ith  the  V erm ont m ine and later, in 1972, 12 Johnson?

13 Professor Pooley  from  the G eology D epartm ent o f  the 13 A  N o, he  never actually  had  to do that.

14 U niversity  o f  W ales w as also involved in  the V erm ont 14 The m ines that w ere being used  m et at the

15 m ine review . 15 tim es those quality  standards required.

16 Q  Y ou spoke over the last several days about a 16 Q  W e ta lked  about the change from  Italy  to

17 gentlem an b y  the nam e o f  B ill A shton. W hat 17 V erm ont. W hy w as it that Johnson &  Johnson m ade the

18 involvem ent, i f  any, d id M r A shton have in  evaluating 18 decision in  the late 1960s to change the source o f  its

19 m ines to determ ine w hether they  w ere appropriate for 19 ore from  V al C hisone in Italy  to V erm ont?

20 use  by  Johnson &  Johnson? 20 A  I've never actually  seen the w ritten  records.

21 A  W ell, M r A shton w as a  senior scientist in 21 M y understanding, having spoken to M r A shton, is  that

22 Johnson &  Johnson. W e called  him  "M r Talc". 22 taking a  dom estic source from  V erm ont and packing it in

23 H e'd been  em ployed from  approxim ately 1950 23 the  State o f  N ew  Jersey  is a  lo t easier than  shipping

24 until he retired  as a  consultant, I th ink  about the 24 m any thousands o f  m iles from  Italy.

25 year 2003. So he had  a  long h isto ry  o f  talc in  the 25 It w as a  case of: w e have a  good m ine nearby,
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1 let's use that. 1 Q  I'm  going to  hand  you  w hat I have m arked as

2 (R eporter requested  phones to be  m uted) 2 226.

3 Q  L et's m ove, then, from  the question o f  how 3 (E xhibit 226 m arked fo r identification)

4 Johnson  &  Johnson qualified a  m ine, and let's talk 4 C an you  tell us w h at is this?

5 about the testing  that it d id  o f  the ore -- hang on a 5 A  It's a  letter from  a  Johnson &  Johnson em ployee

6 second? 6 w ith  the B aby Products C om pany to  another Johnson &

7 M R  PA N A TIER : H ey, folks on  the phone — 7 Johnson em ployee.

8 M S FRO ST: Yeah. W hoever's on the phone, 8 It's dated  M ay 4, 1977, and  the subject is

9 please pu t yo u r phone on  m ute. W e're getting feedback 9 W indsor 66 Talc  Specification, P roposed A sbestos

10 from  one or m ore o f  you. 10 R equirem ents.

11 Q  W e'll try  that again. 11 Q  L et m e stop you  there.

12 A  Okay. 12 T his is a  1977 letter, bu t d id  Johnson &

13 Q  Y ou m entioned that, in addition to  evaluating 13 Johnson  have a  talc  specification fo r the W indsor 66

14 the m ine and  determ ining the pu rity  o f  the ore, that 14 m ine prio r to  1977?

15 Johnson &  Johnson also d id  testing  -- the subsequent 15 A  Y es, it did.

16 product. 16 Q  In connection w ith  that specification, w hat w as

17 So let's b reak  that into tw o parts. First, 17 the  expectation for the quality  o f  the talc  received

18 the ore, and  then  w e w ill talk  about the finished 18 from  the supplier a t V erm ont?

19 product. 19 A  T hat it should  be free from  asbestos.

20 W hat d id Johnson &  Johnson do to  test the 20 Q  N ow , the docum ent that w e are looking a t here,

21 talc ore itself? 21 num ber 226, it actually  uses specifically  the w ord

22 A  The talc  ore w as evaluated  by  a  regu lar audit. 22 "asbestos", does it not?

23 Initially, obviously, w hen you 're  developing a  new 23 A  It does, yes, yes.

24 m ine, you do  a  lot o f  testing  to ensure that the 24 Q  W as that a  new  requirem ent in 1977?

25 quality  o f  the  talc  m eets the required  quality  and 25 A  T hat particu lar w ord  w as relatively  new  in 1977

Page 1132 Page 1134

1 specification. 1 on  the specification.

2 O nce the m ine is operating  and  it's producing 2 Q  W ould  the specification, p rio r to 1977, have

3 talc, then the  requirem ent then  is to  confirm  that the 3 encom passed m aterials that included asbestos, o r w ould

4 talc  has no t changed as you  progress through the m ine. 4 it  no t have?

5 So there w as a  regular audit on the talc 5 A  It w ould  have included, to  ensure that the

6 that's been produced from  the m ine. T hat's a  m ine 6 product w as free from  asbestos p rio r to this document.

7 audit. 7 Q  B ased on your review  o f  the m aterials, w hy  w as

8 Q  W as there ongoing testing  that perm itted 8 it that Johnson &  Johnson changed the w ording during

9 Johnson &  Johnson to  evaluate the quality  o f  the talc 9 the tim e period  1977?

10 ore from  the  m ines that it used  as -- w as provided by 10 A  M y understanding, and speaking to people, w as

11 its suppliers? 11 to  ensure that there w as absolute clarity  and

12 A  T here w as a  program , o r is still a  program , to 12 clarification betw een the m ine and the purchaser,

13 evaluate the  ore on  a  quarterly  basis. So that, as you 13 Johnson 's B aby Products, that the products should be

14 progress through  the m ine, that is confirm ed on  a 14 free from  asbestos, and used  the w ord  "asbestos",

15 quarterly  basis that the  m ine is still producing the 15 rather than  any o ther w ord, such as "acicular". It

16 correct grade o f  talc. 16 m oved  from  acicular to  clearly  stating asbestos.

17 Q  W hat's the significance o f  the grade o f  talc? 17 Q  W hat w as the  frequency o f  the testing that w as

18 A  W ell, the  grade o f  talc, as w e've talked about 18 associated  w ith  the evaluation o f  the W indsor 66

19 in  the — w hen  w e use  the w ord  "specification", relates 19 m aterials?

20 to  its purity , its w hiteness, its softness, feel on  the 20 A  M y recollection is that that testing w as done

21 skin, and absence o f  unw anted  m aterials and m inerals. 21 quarterly  to evaluate as it progressed  through the

22 Q  D id  Johnson &  Johnson have a  specification for 22 m ine, that on  a  quarterly  basis the product still m et

23 the W indsor 66 talc, specifically? 23 the requirem ents to  be  free from  asbestos, and  indeed

24 A  Yes. T here 's a  separate specification for that 24 m et the o ther quality  specifications.

25 talc. 25 Q  W hat o ther quality  specifications w ere there?
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1 A  There 's quite  a  long list. 1 control, the regu lar quality  control, as a  check on the

2 It lists the  m axim um  am ount o f  m oisture you 2 pow der before it's sh ipped fo r filling.

3 can  have. I t describes the  m icroscopic structure, free 3 Q  W hen d id  Johnson &  Johnson begin to  test baby

4 from  m aterials that are unw anted  and  platy-type, it 4 pow der and Show er to  Show er products?

5 describes its  bu lk  density, it describes its color, 5 A  In the talc  form , certain ly  in the '60s, '70s,

6 fineness, m axim um  lim its fo r heavy m etals, and the 6 it w as part o f  the process specification.

7 am ounts o f  w ater soluble iron. 7 Q  W ere there standard m ethods that Johnson &

8 So there 's a  long list o f  quality 8 Johnson used  for its  testing  o f  the talc?

9 descriptions that the product shou ld  m eet. 9 A  Y es, and  over the years those m ethods developed

10 Q  W e keep talk ing  about w hether o r no t there is 10 as science and technology im proved and various m ethods

11 asbestos in talc  and  specifications that there no t be 11 have been used.

12 any  asbestos o r acicular particles o r anything o f  that 12 Q  M ore specifically, d id  Johnson & Johnson have a

13 nature in  the  talc. 13 standard m ethod for testing  talc specifically for

14 W hy w ould  one be  concerned about the 14 asbestos?

15 existence o f  those m aterials in  conjunction w ith  talc? 15 A  W ell, originally, yes, back in  the 1960s it

16 A  W ell, i f  those m aterials w ere present, i f  there 16 w ould have  been optical m icroscopy, and certainly a

17 w ere asbestos m aterials present, then  it w ould  be 17 com petent optical m icroscopist can see i f  there's

18 described as no t m eeting the specification. 18 asbestos present under a  good m icroscope i f  you look at

19 A nd certain ly  at that tim e, people w ere 19 enough slides.

20 beginning to  be  aw are that the  quality  o f  talc should 20 T hen going forw ard, you can look a t som e o f

21 be asbestos free. 21 the  o ther techniques that have been developed, such as

22 Q  C an y o u  describe for u s  the finishing process 22 x-ray  d iffraction and  transm ission  electron m icroscopy.

23 that's associated w ith  m aking the talc o re  appropriate 23 Q  W e keep talking about those terms.

24 to  go into a  fin ished baby pow der product? 24 D octor, I have m arked an E xhibit 226 that -

25 A  Yes. K eeping it  very  sim ple, the talc  is talc 25 M S K A G A N : 227.

Page 1136 Page 1138

1 rock, w hich w e see the  baseball, tennis ball size 1 M S FR O ST: 227. L et m e have that back,

2 pieces. T hey 're ground dow n to  fine particles. 2 please. Thank you.

3 Y ou're aim ing to get as m any o f  the 3 (Exhibit 227 m arked fo r identification)

4 plate-like particles as possible and  m inim ize the 4 B oth sides have been lucky to have M s K agan

5 num ber o f  sm all, tiny  particles that don 't give you 5 here to  keep us honest on  our num bers. W e are looking

6 that nice feel. 6 a t num ber 227.

7 So a  process is set up  called  "flotation", 7 Q  Ju st a  sort o f  orien t us, w hen you are talking

8 w hereby the ground m aterial is p laced  in to  a  w ater 8 about these different types o f  m achines that do

9 bath, essentially. B ubbling  agents o r foam ing agents 9 testing , I am  a  visual person, so it's helpful for me

10 are added and  the  p laty  talc , the  h ighest quality, the 10 to  have som e idea o f  w hat it  is that you 're talking

11 nicest, so ftest talc, rises to  the  top  and sits on the 11 about, and I th ink  that w ould  probably benefit the

12 bubbles at the  top o f  the bath , and  that is  filtered 12 ju ro rs  as w ell.

13 o ff  o r taken off, and any m aterial that is no t o f  that 13 C an yo u  explain for us w hat these different

14 quality  sinks to  the bottom  and  is rem oved. 14 m achines you have described look like, and in sort o f

15 So w h at you 're  a im ing fo r is as h igh  as 15 sim plified term s w hat is the difference o f  w hat they’re

16 possible am ount o f  the p late-like particles, because 16 looking for?

17 that's w hat you 're  looking fo r to  give the nice, silky, 17 A  I m ean, the classic one in  the  m iddle is

18 sm ooth feel. 18 optical m icroscopy, and  th is is a  picture o f  a  very  up

19 Q  O kay. Y ou can pu t th a t one away. 19 to  date, sophisticated m odel, certainly better than  the

20 So w e've now  talked about the m ine and the 20 ones I rem em ber from  school, and that is a  high pow ered

21 ore. 21 m icroscope that allow s you to look a t the talc in the

22 D id Johnson &  Johnson also tes t the finished 22 sam e w ay w e looked at som e o f  those pictures today.

23 baby powder product itself to determine whether there 23 Y ou can see fine particles.

24 w as any asbestos in  the product? 24 B ut, o f  course, technology has m oved on, and

25 A  Yes. T hat w as part o f  the  regular audit 25 there are o ther m ethods. This one is a  picture  o f  a
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1 x-ray  diffractom eter, w hich  m easures x-ray diffraction, 1 B etter? W orse? M ore com prehensive? Less

2 an d  that scans the  talc particles and  gives a  prin tout 2 com prehensive? H ow  w ould  y o u  describe it?

3 o f  a  num erical reference num ber, and th a t allow s you  to 3 A  It’s m ore com prehensive.

4 define w h at k ind  o f  m inerals are present. 4 The C TFA  m ethod  requires to do tw o tests.

5 A gain, very  sim ply, the transm ission electron 5 One, evaluate using  x-ray  diffraction, and i f  there’s

6 m icroscope allow s you  to look for fine, fibrous-like 6 any question, to  fo llow  up  w ith  polarized  light

7 particles under the m icroscope. 7 m icroscopy.

8 T hey have a  very, very  high  sensitivity. 8 The policy  in Johnson & Johnson is to go a

9 T hey  w ill w ork  dow n to  parts per m illion. 9 step further and  have a  product evaluated by

10 Q  Is the  transm ission  electron m icroscope able to 10 transm ission  electron m icroscopy.

11 get dow n alm ost to  a  cellular basis?  Is that w hat 11 Q  H ow  often w as the  talc  that w as used  in baby

12 I understand? 12 pow der and Show er to  Show er tested  w ith  Johnson &

13 A  It w ill go dow n pretty  w ell, yes. 13 Johnson 's internal testing  m ethods, starting in the

14 The F ood  and  D rug A dm inistration used 14 1970s?

15 transm ission electron m icroscopy in their audit o f 15 A  The test m ethod w as tested every tw o w eeks on

16 products on  the  U S m arket in  2009, and  they  claim  the 16 sam ples, every tw o w eekly.

17 detection sensitivity  o f  .04 parts p e r m illion. 17 Q  W ho perform ed that testing?

18 Q  Okay. 18 A  G enerally , outside consultants.

19 A  So it's pretty  sophisticated. 19 A s I've said  before, expensive equipm ent

20 Q  A ll right. Y ou can p u t that aside. 20 needs training and  expertise in  how  to use it. So

21 Y ou spoke yesterday, I believe it was, 21 com panies like M cC rone Laboratories, EM  A ssociates wei e

22 although it  m ay  have been the day before, w ith 22 used  to  give an  outside opinion as to the quality o f

23 M r Panatier about a  very  specific testing  m ethod called 23 the  talc  using  their equipm ent.

24 J4-1 , and w e looked a t w hat is in the record  as Exhibit 24 Q  N ow , w hen  w e talk  about the cost o f  the

25 num ber 162. L e t m e hand that back  to  you. 25 equipm ent, you  w ould  agree w ith  m e, w ould you  not, that

Page 1140 Page 1142

1 (Exhibit 162, previously  m arked, handed  to  w itness) 1 Johnson &  Johnson could probably  have afforded to buy

2 W e're going to ta lk  about that in detail in a 2 its ow n equipm ent; right?

3 m inute. 3 A  T hey certain ly  could, yes, yes.

4 B ut in  addition to  this C TFA  m ethod, d id 4 Q  So w hy didn 't they?

5 Johnson &  Johnson have any internal testing  procedures 5 A  W ell, it's re latively  inexpensive to  have a

6 that included review  b y  the x -ray  diffraction, optical 6 scan evaluated.

7 m icroscope and /or transm ission  electron m icroscope, 7 B ut the m ain  reason, to m y understanding, is

8 like  the ones you ju s t  show ed to  the ju ry? 8 that to  ge t a  good result and to  understand how  to  use

9 A  Yes. A lthough J& J d idn 't necessarily  in the 9 th is equipm ent is one that requires expertise and

10 early days have som e o f  the sophisticated  equipm ent 10 training.

11 in-house, it w as the com pany's po licy  to  use outside 11 It's not som ething th a t I cou ld  do. I could

12 experts w ho w ere — had  expertise in  using  x-ray 12 n o t do th a t k ind  o f  w ork. I can look a t an optical

13 d iffraction  and  transm ission electron m icroscopy. 13 m icroscope. I can  look  a t things, b u t w hen w e're  using

14 A nd  it w as the  com pany's policy  to u se  this 14 very  sophisticated equipm ent, like transm ission

15 particular m ethod, w hich uses x -ray  diffraction, 15 electron m icroscopy o r  x-ray diffraction, w e need

16 polarized  light m icroscopy and  electron m icroscopy. 16 people w ho 've got a  good experience as to  how  to  use

17 Q  O kay. W hen you say  "this m ethod", I can  see 17 them  so that the result is m eaningful.

18 that you are looking a t the docum ent. 18 M S FRO ST: W hy don 't w e take a  ten m inute

19 A re y o u  looking at num ber 162, w hich is the 19 break? W e've been  going fo r about an  hour.

20 C T FA  m ethod? 20 M S FR A ZIER : Yeah.

21 A  Y es, I am. 21 (O ff the record  12:02 pm )

22 Q  Okay. 22 (O n the record  at 12:12 pm )

23 I f  you  w ould  set that dow n for a  m om ent. 23 B Y  M S FRO ST:

24 W hy don 't you  tell the  ju ry  how  d id  the 24 Q  D octor, w e w ere talk ing  about the CTFA  J4-1

25 Johnson &  Johnson m ethod relate  to the  C TFA  m ethod? 25 process.
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1 R em ind us, w ho is the C TFA ? 1 A  W ell, Johnson &  Johnson actually  incorporated

2 A  It's the  short nam e version  fo r a  group, the 2 that standard  before the C T FA  published.

3 C osm etic Toiletry  &  Fragrance A ssociation o f  the U nited 3 C TFA  published in  1977. M y understanding is

4 States, and  that's a  group o f  w ell know n com panies that 4 that J& J w ere doing those sam e tests certainly a  year

5 sell products you 'll buy  in  m ost superm arkets, 5 before then, and  probably  a  little b it longer.

6 U nilever, Johnson & Johnson, E stee Lauder, all those 6 Q  W hen you  say that you  understand that it w as a

7 w ell know n nam es. 7 little  b it earlier, w hat is the basis fo r that?

8 Q  The process itse lf  describes the use o f 8 A  It's having spoken w ith  people w ithin the

9 different technology. 9 com pany w ho said  that, because they  w ere involved in

10 W hat processes are requ ired  in order to 10 developing the  C TFA  standard, they  w ere getting

11 determ ine the  absence o f  am phibole m inerals in talc 11 expertise  in using  those sam e test m ethods v ia their

12 using  the J4-1 m ethod? 12 outside external consultants.

13 A  The J4-1 m ethod states that the first test you 13 Q  D oes the  talc  u sed  in  Johnson &  Johnson 's B aby

14 should use is  x -ray  d iffraction to ensure there 's no 14 Pow der m eet any o ther specifications?

15 am phibole m inerals present. 15 That’s probably  a  very  poor question.

16 Q  M r Panatier has asked you several tim es about 16 W e talked -- these are industry standards,

17 the  com parison betw een using  the J4-1 o r one o f  the 17 b u t there are also standards fo r som ething that is

18 o ther m ethods and h is use o f  a  m agnifying glass to try 18 called  the U S Pharm acopeia; is that correct?

19 and  find  bacteria  on  his skin. 19 A  Yes.

20 Is that, in fact, an  apt analogy in  term s o f 20 Q  A nd w hat is the  Pharm acopeia?

21 how  one goes about finding som ething from  a  scientific 21 A  The Pharm acopeia  — w e see it  as a  book, or

22 standpoint? 22 several volum es o f  a  book, and it describes the quality

23 A  N o, I th ink  that's, to be  honest, that's 23 o f  ju s t  about all the drugs and pharm aceuticals that

24 probably  a  little  b it o f  a  d ifficult one to  draw  a 24 th at you  get prescribed to  you, o r even ju s t over the

25 strong analogy. 25 counter.

Page 1144 Page 1146

1 I f  y o u  look on  your skin w ith  a 1 So everything from  aspirin, acetam inophen,

2 m icroscope slide — 2 righ t through to  anti-virals, antibiotics,

3 Q  W hy? 3 beta-blockers, heart drugs, ju s t about anything your

4 A  — sorry, w ith  a  hand m icroscope, o r a  hand 4 physician  w ould  prescribe you.

5 slid, you  w ill never, ever see any bacteria. They're 5 B ut it  also  includes m aterials that are w hat

6 ju s t  w ay too  sm all to be  seen through Sherlock H olm es' 6 are described as "excipients", so th ings that go to

7 m agnifying glass. 7 m ake the little  w hite tablets you  pu t in your m outh;

8 I f  you  look at talc  under x-ray  diffraction, 8 m aterials like cellulose o r starch o r talc, w hich is

9 you will certain ly  a t som e level p ick  up  w hether there 9 also  used in those little  w hite tablets.

10 is any  asbestiform  m inerals there, including asbestos. 10 So it describes the quality  o f  m aterials that

11 Q  Is th a t because o f  the detection lim it 11 go along w ith  the drug, as w ell as the actual drug

12 difference w ith  the m agnifying glass, o r som e other 12 itself.

13 technical d ifference betw een the  type o f  com parison? 13 Q  W e've been talking about industrial talc and

14 A  It is essentially  the detection lim it. 14 cosm etic talc. Is there also som ething called

15 A  hand  m agnifying glass w ill never, ever p ick 15 pharm aceutical grade talc?

16 up  a  bacterium  on  your skin, w hereas x -ray  diffraction 16 A  There is. The U nited  States Pharm acopeia sets

17 w ill p ick  up certain  m aterials, such as asbestos, in 17 a standard  for pharm aceutical grade talc.

18 talc  sam ples. 18 Q  I have m arked and  handed to  you  a  docum ent that

19 Q  E ven though it has a  detection lim it? 19 w e — is num ber num bered 228.

20 A  Even though it has a  detection lim it, there is 20 W hat is that?

21 a po in t a t w hich  it w ill p ick  them  up , yes. 21 (Exhibit 228 m arked for identification)

22 Q  D oes Johnson &  Johnson 's B aby Pow der and  Show e •22 A  It is a  description o f  w hat is the USP.

23 to Shower have to pass the CTFA standard? 23 It describes the U S Pharm aceutical

24 A  A s a  basic  starting point, yes. 24 C onvention, the  USP:

25 Q  A nd how  long has that been so? 25 "... is a  scientific nonprofit organization
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1 th at sets standards for the identity , strength, 1 A  Procedure 1 is to  evaluate by  infrared

2 quality , and pu rity  o f  m edicines, food ingredients, and 2 absorption.

3 dietary  supplem ents m anufactured, d istributed  and 3 Q  W e haven 't talked about that. Is that a

4 consum ed worldw ide". 4 process that Johnson &  Johnson uses to  evaluate the

5 Q  D oes the  Johnson &  Johnson B aby Pow der and  its 5 quality  o f  the talc?

6 Show er to Show er m eet the standards fo r pharm aceutical 6 A  N o, that's no t one that's w idely  used.

7 grade talc? 7 It has been  used, bu t as an  alternative,

8 A  Yes. The U SP standard fo r pharm aceutical grade 8 Procedure 2, w hich  is x-ray diffraction, is the one

9 talc  is ju st about identical to  the Johnson &  Johnson 's 9 that's Johnson &  Johnson 's initial evaluation.

10 standard fo r baby  pow der talc. 10 A nd Procedure 3, w hich  defines i f  you get a

11 Q  A nd I believe M r Panatier asked you  about the 11 result in Procedure 1 o r Procedure 2, is to use optical

12 nature o f  the U S Pharm acopeia. 12 m icroscopy.

13 It is n o t a  governm ental agency. I th ink  you 13 Q  W hat is  the outcom e i f  the talc  passes the U SP

14 described it  as a  quasi governm ental agency. 14 test? W hat is — w hat are the im plications in term s o f

15 W hat d id yo u  m ean b y  that? 15 sales?

16 A  W ell, as the U SP heading describes, U SP's 16 A  W ell, that talc can be used  in pharm aceutical

17 standards are enforceable in  the U nited  States by  the 17 applications, and indeed food applications.

18 F ood and D rug  A dm inistration. 18 Q  H ow  often is the talc  used in baby pow der and

19 So a  branch  o f  the governm ent enforces the 19 Show er to  Show er tested  under the U SP standard?

20 U SP's standards. 20 A  U sing the sam e test m ethodologies, batches are

21 Q  D oes the  U SP set standards on m inerals other 21 sam pled every tw o weeks.

22 than asbestos that are  perm itted  to be in 22 Q  W e've now  discussed  the internal testing, the

23 pharm aceutical grade talc? 23 industry standard J4-1, the  U SP test.

24 A  It does, yes, yes. 24 A re  those all o f  the tests that are  done on

25 Q  W ell, I have handed you  docum ent num ber 229. 25 the final Johnson &  Johnson baby pow der product?

Page 1148 Page 1150

1 (Exhibit 229 m arked for identification) 1 A  N o. Johnson &  Johnson takes that seriously and

2 Is that the  set o f  standards applicable for 2 takes it  to the nex t level and  uses transm ission

3 the  USP? 3 electron m icroscopy as an  additional follow  up test.

4 A  It is, yes. 4 Q  In connection w ith  that testing, despite the

5 Q  A nd I guess standards applicable to talc for 5 m aterials w ritten  on the flip-chart by  M r Panatier over

6 the U SP? 6 the last several days, have you seen any testing  from

7 A  Talc fo r the  U SP, yes, yes. 7 the  J4-1 m ethod, the U S P  m ethod, the internal testing

8 Q  A nd can you  ju s t give us som e exam ples? W hat 8 o r TEM  to  dem onstrate that there is  asbestos in Johnson

9 else does the  U SP set lim its on  in  connection w ith  the 9 &  Johnson 's B aby Pow der?

10 talc? 10 A  The answ er to th a t question is no. I've never

11 A  It sets a  lim it on the content o f  m agnesium , a 11 seen any result w hich  confirm ed asbestos w as p resen t in

12 lim it on  the  con ten t o f  iron. It sets standards for 12 baby  pow der.

13 the  am ount o f  w ater soluble substances. It sets a 13 Q  In addition to  the testing  that is done by  the

14 lim it on  the  am ount o f  led, a  lim it on calcium , a  lim it 14 com pany, are you  aw are o f  any testing  done by

15 on  alum inum , and absence o f  asbestos, and  the m icrobial 15 governm ental agencies regarding Johnson &  Johnson talc?

16 quality. 16 A  Y es, la m ,  yes. The classic, w ell know n one

17 Q  In connection w ith  the standard for the absence 17 w as the Food and  D rug A dm inistration d id a  very

18 o f  asbestos, how  does it instruct those w ho  are 18 stringent analysis back  in  2009.

19 com plying w ith  the standard to  do  the testing? 19 Q  I have m arked and  I'm  handing you  w hat I

20 A  W ell, to  quote: 20 believe is 230.

21 "Suppliers o f  talc  m ay use  one o f  the 21 (Exhibit 230 m arked fo r identification)

22 follow ing m ethods to determ ine the absence o f  asbestos. 22 W hat is that, sir?

23 Proceed as directed  for Procedure 1 o r  Procedure 2. I f 23 A  T his appears to  be  a  p rin t-o ff from  the FD A

24 either test is positive, perform  Procedure 3". 24 w ebsite  relating  to  talc.

25 Q  O kay, and  w hat is Procedure 1? 25 Q  W hat w as the FD A  looking for in connection with
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1 talc? 1 e ither b y  polarized  light m icroscopy nor by

2 A  It w as looking for quality  and purity , and in 2 transm ission  electron m icroscopy.

3 particu lar it  expressed  that there w as in terest around 3 Q  A nd w hat d id  they  show  to  be the lim it o f

4 the topic o f  asbestos, and  so they  w ere in terested  in 4 detection  in the m aterials that they  are using?

5 exam ining talc  to ensure that its quality  w as such that 5 A  W ell, w ith  the very  sophisticated m ethodology

6 it w as safe. 6 o f  transm ission electron m icroscopy, they  state that

7 Q  O kay. 7 the  average lim it o f  detection is .0000021 p e r cent,

8 L ooking a t the  second page o f  230, w hat does 8 w hich  translates in parts p e r  m illion  to .021 parts per

9 the FD A  say that it  w as doing in connection w ith  the 9 m illion.

10 evaluation o f  talcum  pow ders? 10 Q  L ooking a t that level, d id  they  find  any

11 A  W ell, w hat is stated is H ow  FD A  follow ed up  on 11 asbestos m inerals in the ore subm itted b y  either R io

12 the latest reports: 12 T into  o r Luzenac?

13 "B ecause safety  questions about the 13 A  T hey found no asbestos present in  the m inerals,

14 possibility  o f  asbestos in talc  are raised 14 no.

15 periodically , FD A  decided to conduct an exploratory 15 Q  T urning over to  page 7 w here it reflects body

16 survey o f  [the] c u r re n t ... m arketed  cosm etic-grade raw 16 pow der, w hat does it show  that Johnson &  Johnson

17 m aterial talc, as w ell as som e cosm etic products 17 subm itted  to  be  evaluated as part o f  the testing?

18 containing talc". 18 A  Yes, it appears to  show  that Johnson &  Johnson

19 Q  D id Johnson &  Johnson provide sam ples o f  its 19 subm itted tw o products, Johnson 's B aby Pow der and

20 product fo r testing  b y  the FD A  in  2009 and 2010? 20 Show er to  Show er M orning Fresh B ody Pow der.

21 A  T hey did, yes. 21 Q  W hat d id  the FD A  report about the talc that

22 Q  D id  the supplier for Johnson &  Johnson supply 22 they  review ed -- the products they  review ed fo r Johnson

23 m aterials fo r the FD A  to review  as part o f  its testing? 23 &  Johnson?

24 A  Y es, the supplier provided talc  ore m aterials. 24 A  W ell, looking for asbestos by  both  polarized

25 Q  W ould  it be  fair to say  that Johnson & 25 light m icroscopy and  transm ission electron m icroscopy,

Page 1152 Page 1154

1 Johnson 's participation on — in  th is FD A  process w as 1 they  reported  none detected.

2 voluntary, ra ther than  m andatory? 2 M S FR O S T : This is probably  a  good place to

3 A  It w as voluntary, yes. 3 b reak  -

4 Q  W hy w ould  Johnson & Johnson voluntarily 4 M R  PA N A TIER : Sure.

5 participate in  the evaluation o f  talc b y  — at the  FD A 5 M S FRO ST: - - fo r  lunch.

6 in  2009 and 2010? 6 Let's do a  quick lunch i f  w e can so w e can

7 A  I w ould  sum m arize b y  saying that there w as 7 try  and  get finished.

8 nothing to  hide and  no fear that the p roduct w ould  be 8 (O ff the record  at 12:28)

9 found lacking in  any way. 9 (O n the record  a t 12:58 pm )

10 The com pany is very  confident in the safety 10 B Y  M S FRO ST:

11 o f  its product, a t least in term s o f  freedom  from 11 Q  D r H opkins, w e w ere talk ing  about the FD A ’s

12 asbestos. 12 evaluation  o f  cosm etic talc in 2009 and 2010 and their

13 Q  W hat sort o f  tes t d id  the FD A  perform , as 13 findings in  connection w ith  bo th  Johnson &  Johnson's

14 reported in  num ber 230? 14 fin ished products and the ore from  w hich  they  get their

15 A  T hey used  a  well know n contract laboratory and 15 talc.

16 they  analyzed sam ples using  tw o techniques, polarized 16 Prior to  the 2009/2010 evaluation, had

17 light m icroscopy and  transm ission  electron m icroscopy. 17 Johnson &  Johnson had  interaction w ith  the FD A

18 Q  W hat d id  they  u ltim ately conclude concerning 18 concerning asbestos testing  that it w as perform ing in,

19 the review  o f  m aterials? 19 say, the early  1970s?

20 A  T hey sum m arized their report. T hey looked at 20 A  Yes, there w as regular dialogue w ith  FD A  and

21 the raw  talc, talc that is actually  used  by  Johnson & 21 Johnson &  Johnson on m any occasions in  the early 1970s.

22 Johnson. 22 Q  A nd  you  talked — I'm  handing you  num ber 231.

23 Q  Is that reflected  on page 3? 23 (Exhibit 231 m arked fo r identification)

24 A  That's on page 3, and they  reported  th a t in the 24 Y ou spoke w ith  M r Panatier about som e

25 seven sam ples evaluated, no asbestos w as detected 25 interactions w ith  the FD A , bu t I w ant to show  you  w hat
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1 I've m arked as 231. 1 A  T hat is correct, yes.

2 W hat is th is docum ent? 2 Q  A nd w hy w as J& J com m unicating this inform ation

3 A  It's a  letter on  Johnson &  Johnson letterhead 3 to the FD A ?

4 dated  Septem ber 2 1 ,1 9 7 1 . It's from  D r N ashed  and to 4 A  Johnson &  Johnson w as aw are that FD A  w ere

5 D r Schafiher a t the B ureau o f  Foods, Food and D rug 5 interested in the safety o f  talc, talc products, and

6 A dm inistration in W ashington. 6 there had  been d iscussion in the m edia and  the press as

7 Q  A nd w hat does it claim  to do? 7 to w hether o r no t there m ay be  asbestos in talc

8 A  W ell, the  subject is Johnson 's B aby Pow der and 8 products.

9 it's a  letter to  D r Schafiher a t FD A  as a  follow  up 9 So FD A  w ere responding to  that.

10 from  a  m eeting  w ith  FD A  on A ugust 3 ,1 9 7 1 . 10 Q  O kay. Y ou can se t that one aside.

11 Q  R ight. It says on  the docum ent: 11 W e ta lked  about the qualification o f  the

12 "As w e discussed, w e are subm itting herew ith 12 m ines. I w ould  also like to  talk  w ith  you  about the

13 full reports o f  our investigations as follow s ..." 13 specific testing  o f  the mines.

14 W hat types o f  investigations w as Johnson & 14 O ne o f  the item s identified  in num ber 231 is

15 Johnson sharing  w ith  the FD A  and the D epartm ent o f 15 a  report from  D r Pooley, and w e have talked about D r

16 H ealth  Education  and W elfare in '71? 16 Pooley  and w hat he  found.

17 A  W ell, the subject is Johnson 's B aby Pow der and 17 I have fo r you  docum ent num ber 232.

18 the  sam ples that are being shared  w ith  FD A  are 18 (E xhibit 232 m arked  for identification)

19 described as: 19 There 's a  cover page and an attachm ent.

20 Identification  o f  sam ples u sed  in  the Pooley 20 A  T hank  you.

21 report and the M cC rone report; 21 Q  W hat is num ber 232?

22 A  letter from  the C olorado School o f  M ines 22 A  N um ber 232, there 's a  cover page on letterhead,

23 R esearch  Institute; 23 U niversity  C ollege, Cardiff, w hich  is the U niversity  o f

24 A  report by  Johnson &  Johnson Pharm aceutical 24 W ales, from  D r Pooley, D epartm ent o f  M ineral

25 R esearch  Section entitled  "Particle size o f  JO H N SO N 'S 25 Exploitation, and that's to  D r Shelley a t Johnson &

Page 1156 Page 1158
1 B aby  Pow der"; 1 Johnson.

2 A  report from  D r FD  Pooley, U niversity 2 Q  A nd w hat do you  understand that D r Pooley did

3 College, W ales, w hich  is described as "R eport o f 3 in connection w ith  h is evaluation o f  the m ine?

4 Investigations o f  Talc  Sam ples supplied by  Johnson & 4 A  This is a  report w hich  in  tw o paragraphs states

5 Johnson"; and, finally, 5 that:

6 R eports from  W alter M cC rone A ssociates (a) 6 "The m ineralogical x-ray and m orphological

7 an d (b ); 7 exam ination o f  the Italian  m ine sam ples has been in

8 (a) is "M ethodology for the D eterm ination o f 8 progress fo r over a  year. The sam ples [which] w ere all

9 A sbestos in  Talc; and 9 collected  under m y supervision at the Fontana m ine,

10 (b) "Exam ination o f  B aby Pow der for Johnson & 10 w hich  is the sam e m ine from  w h ic h ... 'Show er to

11 Johnson". 11 Show er' sam ple w as obtained".

12 Q  Is th is roughly all o f  the inform ation that 12 A nd  he goes on  to state that the report

13 w e've been d iscussing th is m orning about the evaluation 13 sum m arizes:

14 o f  talc and finished product fo r Johnson &  Johnson? 14 "N o chrysotile w as found a t the m ine o r in

15 A  Y es, that is m y understanding is the sum  total 15 the sam ples taken, som e trem olite w as located, bu t was

16 o f  w hat w as available in  1971. 16 n o t asbestiform  in character and  has no t been detected

17 Q  A nd w hat does D r N ashed  say in  connection w ith 17 in  the 00000 talc  im ported in to  G reat B ritain  for the

18 page 2?  W hat does he  say about the  outcom e o f  the 18 past year, n o r in shipm ents dating  back to 1949".

19 data? 19 Q  D r Pooley  attach a  report as part o f  his

20 A  W ell, sum m arizing the reports from  the five 20 correspondence to M r Shelley?

21 people p reviously  m entioned, he states: 21 A  H e does. H e attaches a  b rie f  report. It looks

22 "It is  seen that the data  conclusively proves 22 about six  pages.

23 that JO H N SO N 'S B aby Pow der is free o f  asbestos". 23 Q  A nd w hat type o f  sam pling does it indicate that

24 Q  W as that w hat Johnson &  Johnson thought in 24 he d id in  connection w ith  the testing?

25 1971? 25 A  It's a  sam pling o f  sam ples from  the Italian
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1 m ine, the basic  rocks from  different parts o f  the m ine 1 spent several days in the m ine, looking a t the

2 w here the m ine  runs, and  also  sam ples o f  the  actual 2 different kinds o f  rock in  the locality  o f  the talc

3 talc  that w as in the  mine. 3 m in ing  area; looked for types o f  rock  that are no t

4 Q  A nd, again, the conclusion w as? 4 m ined, b u t could w ell be in the m ine, and also to look

5 A  W ell, there 's a  six  page report, bu t the 5 a t the quality  o f  the talc itself.

6 overall conclusion is that there w as no asbestos 6 Q  I have handed  you w hat I have m arked as num ber

7 present. 7 233.

8 Q  Y ou m ay set that aside. 8 (Exhibit 233 m arked fo r identification)

9 The letter talks about the m ine, bu t it also 9 W hat is that?

10 talks about sam ples o f  product, d id  it not? 10 A  This is a  report from  D r Pooley  from  the

11 A  It did, yes. 11 M ineralogy D epartm ent o f  h is university , w hich  is

12 Q  W hat w as h is conclusion about the sam ples o f 12 described as a  R eport o f  the E xam ination o f  the Rock

13 the product? 13 Sam ples from  the V erm ont M ine.

14 A  W hat he  stated w as -  let's read  it exactly. 14 Q  Okay.

15 "The data  conclusively proves that Johnson's 15 W hat is the date o f  this, as best you can

16 B aby  Pow der is  free from  asbestos." 16 tell?

17 L et m e read  that again. L et m e read  it 17 A  It's w ritten  — handw ritten, O ctober, 1972.

18 exactly. 18 Q  W hat d id  he conclude after having review ed the

19 "N o chrysotile w as found a t the m ine or in 19 V erm ont m ine, i f  w e turn  over to page 48, w hich is the

20 sam ples taken." 20 last page o f  the  docum ent?

21 A nd then he goes on  to  say: 21 A  It's a  long report. Y es, the conclusions are

22 "C hrysotile w as located, bu t w as not 22 on  page 48, yes.

23 asbestiform  in  character and  has no t been detected in 23 Let's read  th is c a re fu lly ...

24 talc  im ported into B rita in  fo r the p ast year, nor in 24 Q  I t h i n k -

25 shipm ents dating back  to  1949." 25 A  I th ink  the second paragraph is the  key one:

Page 1160 Page 1162

1 Q  C hrysotile is one o f  the types o f  asbestos that 1 "The am phibole m inerals w ere [not] found in

2 y o u  show ed to  the  ju ry  on the graphic earlier? 2 [the] discrete locations ... [nor] dissem inated

3 A  Yes. 3 throughout the talc o re  and  w ere no t asbestiform  ..."

4 Q  W as it not? 4 I w ill read  that again:

5 So none o f  th a t in the m ine? 5 "The am phibole m inerals w ere found in

6 A  H e d id  no t find  that in the m ine. 6 discrete  locations and no t dissem inated throughout the

7 Q  Likew ise, he d id no t find that in the product. 7 talc  ore and w ere no t asbestiform  in  character".

8 Is that correct? 8 Q  L et m e stop you there. W hat does that m ean?

9 A  That is correct, yes. 9 A  Basically, he found no  asbestos in the talc

10 Q  H e m entions having looked a t som e sam ples going 10 ore.

11 back  som e years. 11 Q  Okay.

12 H ow  far back did D r Pooley  evaluate sam ples 12 W hat does he say  in connection w ith

13 fo r Johnson &  Johnson? 13 serpentine m ineral?

14 A  It im plies, w hich is c lear from  the letter, 14 A  "Serpentine m ineral w as found in the specim ens

15 th at he looked a t shipm ents dating back to  1949. 15 located  a t the center o f  the ore body but no  fibrous

16 Q  Okay. 16 com ponents w ere observed."

17 D id  D r Pooley  also  look  a t the V erm ont m ine 17 Q  So w hat does that m ean?

18 fo r Johnson &  Johnson? 18 A  A gain, there w as no asbestos in  the — in that

19 A  Y es, he  d id  a  separate audit o f  the V erm ont 19 particular location.

20 m ine. 20 Q  A nd that location is the W indsor mine?

21 Q  W hat is your understanding o f  w hat he actually 21 A  T his is the actual ore body o f  the W indsor

22 d id  in  connection w ith  his evaluation o f  the  V erm ont 22 m ine, yes.

23 m ine? 23 M R  PA N A TIER : Is that 233?

24 A  V ery  sim ilar to  w hat he d id  in the evaluation 24 M S FRO ST: Yes.

25 o f  the Italian  m ine. G o dow n the m ine. 1 know  he 25 Q  N ow , M r Panatier talked w ith  you  about the
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1 various outside consultants, and  this m orning w e have 1 "R oger M iller o f  W indsor M inerals has asked

2 talked  about the w o rk  that D r Pooley  d id  in connection 2 that I w rite to ... confirm  that w e have been using

3 w ith  the Italian  m ine and the V erm ont mine. 3 W in d so r ... talc  fo r a  num ber o f  years."

4 D r Pooley  w as no t the only  one w ho evaluated 4 Q  A n d --

5 ore from  the  V erm ont m ine on b e h a lf o f  Johnson & 5 A  C a n y o n .

6 Johnson. 6 Q  Pm sorry, I d idn 't m ean to  in terrupt you.

7 W ould  you  agree w ith  m e on  that? 7 They 've been evaluating the talc for Johnson

8 A  T hat is correct, yes. 8 &  Johnson; is that -

9 Q  For a  very  long tim e, Johnson &  Johnson 9 A  Yes.

10 retained an  outside group to do som e ongoing m onitoring 10 "O ur first pro ject w ith  W indsor w as opened in

11 o f  the talc products, d id  they  not? 11 Septem ber 1971."

12 A  T hey did, yes. 12 W hich w ould  be  16 years previously.

13 Q  A nd w ho  w as it that d id  the m ajority  o f  that 13 "Since that date w e have continuously

14 evaluation, o r m aybe all o f  that evaluation? 14 m onitored  com posite sam ples fo r W indsor using

15 A  M uch o f  the evaluation a t one po in t w as the 15 transm ission electron m icroscopy, the m ost sensitive

16 C olorado School o f  M ines. 16 technique fo r fine asbestos fibers."

17 Q  D id  they  also use a  com m ercial testing  group? 17 Q  C utting to  sort o f  the  chase, as w e say  it -

18 A  T hey did, indeed. 18 A  Yeah.

19 Q  W ho w as that? 19 Q  -  w hat does M r Stew art say about their

20 A  T hey used  one o f  the few  that w ere available, 20 collection o f  evaluations o f  W indsor talc  through the

21 and  that w as M cC rone Associates. 21 15 years o f  evaluating that talc, starting in  Septem ber

22 Q  I have m arked  num ber 234. 22 o f  1971 and as o f  the date o f  the letter in M ay, 1987?

23 (E xhibit 234 m arked for identification) 23 A  W ell, in the second paragraph he  states:

24 I d idn 't go back  through all o f  the docum ents 24 "Throughout th is entire period  I can only

25 th at M r Panatier show ed to you, although it m ay  have 25 recall tw o occasions on  w hich som e suspicious m aterial

Page 1164 Page 1166

1 felt to  you and  the ju ry  like I did, b u t there w ere a 1 w as detected. The first involved possible chrysotile

2 num ber o f  testing  results that he  talked w ith  you  about 2 contam ination in an a ir sam ple and the contam ination

3 from  M cC rone Laboratories. 3 source w as subsequently  pinpointed  as a  deteriorating

4 A nd rather than  going back  through all o f 4 clu tch  in  som e m echanical equipm ent".

5 those, I have provided you w ith  num ber 234. 5 Q  A nd let m e stop you  there.

6 W hat is this, sir? 6 Y ou w ere asked a  num ber o f  questions by

7 A  This looks like a  retrospective sum m ary o f 7 M r Panatier about M cC rone and its reporting.

8 events in the  previous few  years. 8 W hat does M cC rone itse lf  com m unicate to  this

9 Q  A nd w ho is the  letter from  and w ho is the 9 outside th ird  party  about the status o f  their testing

10 letter to? 10 fo r the sam ple that show ed som e chrysotile?

11 A  It's from  M cC rone A ssociates, it's dated  21 11 A  It said that they  believe they  d id find  some

12 M ay, 1987, and  it is to M r B enninger a t A rm strong W orld 12 chrysotile, and it w as likely to no t have com e from  the

13 Industries Inc. 13 talc , b u t from  a  piece o f  equipm ent in  the facility.

14 Q  D oes it have a  copy w ith  anyone associated w ith 14 Q  W hat does he say about the  second occasion in

15 W indsor M inerals? 15 w hich  they  found suspicious m aterial in the talc?

16 A  It has a  copy o f  -- to  M r R oger M iller at 16 A  "The second occasion w as so novel that it was

17 W indsor M inerals. 17 w ritten  up  in our publicity  brochure published around

18 Q  A nd rem ind  us, w ho is M r M iller? 18 ... 75-76."

19 A  He w as the — basically , he w as the  Plant 19 H e encloses a  copy.

20 D irecto r a t the W indsor M inerals operation. 20 "S u ffic e ... to  say  that am idst m utterings

21 Q  In 1987, w hat does M r Stew art report to 21 ... [that] 'that inspector is no longer w ith  us', the

22 M r B enninger, w ho I am  assum ing w as either another 22 Illinois EPA  w rote to  W indsor M inerals to  the effect

23 custom er o r a  potential custom er that he w as looking to 23 that they  w ere satisfied that W indsor's product is free

24 evaluate? 24 o f  asbestos. T hat has alw ays been ou r opinion and

25 A  W ell, w e'll pull out the im portant parts. 25 concludes to be  — continues to  be  our opinion based on
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1 over 15 years o f  closely exam ining th is product." 1 Q  H ow  long w as that the process, or how  long has

2 Q  So, in  addition  to the inform ation that M cC rone 2 that been the  process?

3 w as p roviding to Johnson  &  Johnson about the lack  o f 3 A  E ssentially , ever since the V erm ont m ine was

4 asbestos in  the  W indsor talc, w hat w ere they  reporting 4 opened and  shipping product.

5 to  unaffiliated  com panies regarding that sam e m atter? 5 Q  H ow  often w ere m aterial analysis reports

6 A  T hey gave a  sum m ary o f  their results in the 6 generated?

7 previous 15 years that stated they  had  no t found 7 A  G enerally , every  tw o w eeks.

8 asbestos in  the  W indsor talc  used  by  Johnson & 8 Q  I'm  going to  show  you  w hat I've m arked as

9 Johnson 's baby  products. 9 num ber 235.

10 Q  So any im plications to  the contrary w ould  be 10 (E xhibit 235 m arked for identification)

11 inaccurate. W ould  you  th ink  that w ould  be correct? 11 W hat is this?

12 A  T hat is w hat is im plied  in th is letter, yes. 12 A  It is a  certificate, M aterial A nalysis Report,

13 Q  Okay. 13 w hich is an  analysis o f  the product.

14 W e've talked about m ines. W e've talked about 14 It's the vendor C yprus M inerals is describing

15 ore. W e've ta lked  about the product. L et's ta lk  a 15 W indsor 66 talc, w hich  is the talc used  in  Johnson's

16 little  b it m ore about finished talc  testing. 16 baby products, and they  describe their analysis, their

17 Y ou described som ething called  "bulk 17 assay  fo r various im portant factors, such as m oisture,

18 testing". W hat does that m ean? 18 acid  solubility, m agnesium , color, bulk  density, its

19 A  B ulk  testing  is to evaluate the talc  sam ples 19 degree o f  fineness, am ounts for arsenic, heavy metal,

20 before they ’re  packed  into little  h a lf  pound 20 w ater, w ater soluble iron, and assay  fo r asbestos.

21 containers. 21 Q  O n th is particular one, w hat does it reflect

22 So it's the  bu lk  m aterial before it's 22 about asbestos?

23 shipped, o r  w hen it's sh ipped to the factory  for 23 A  In th is particular one, the specification

24 filling into containers. 24 lim its are none detected, and none are detected.

25 Q  D oes the com pany get from  the supplier any 25 Q  It show s that the laboratory report w as

Page 1168 Page 1170

1 confirm ation  that the m aterial is in fact in com pliance 1 review ed b y  som eone.

2 w ith  the specification  as it relates to th is bulk 2 W ho w ould  have review ed th is m aterial?

3 sam pling? 3 A  It w ould  have been review ed by  the -- this is

4 A  Yes, the com pany is required  to receive from 4 actually  signed by  the Johnson &  Johnson Products

5 the  supplier a  regu lar audit to dem onstrate absence o f 5 C om pany in R oyston, G eorgia. So they 've obviously

6 asbestos in the  bulk  sam pling. 6 checked it, and  before it w ould  be  shipped, it w ould be

7 M S F R O ST : C an w e go o f f  for ju s t a  second? 7 review ed by  the laboratory in Verm ont.

8 I 'm  m issing a  docum ent. 8 Q  D oes it have an indication for w hether -- w hat

9 (O ff  the record  a t 1:17 pm ) 9 to  do w ith  the product?

10 (O n the record  at 1:18 pm ) 10 A  It says it's — the m aterial conform s to

11 B Y  M S FRO ST: 11 specification and it's accep t or no t accept, and it's

12 Q  For the  bu lk  testing, d id  that relate to  rail 12 ticked accept.

13 cars? 13 Y ou can accept th is product.

14 A  Yes. 14 Q  R ather than  go through every  single such

15 Q  A nd w hy  w ere you  testing  ra il cars? W hat w as 15 docum ent, have you  seen docum ents like this for

16 the  relationship betw een a  rail car and talc? 16 shipm ents o ther than  num ber 235?

17 A  O kay. Talc is sh ipped from  the m ine in  V erm ont 17 A  I've seen very, very  m any, yes, yes.

18 ground after being held  in silos in rail cars, and  it's 18 Q  A ll o f  them  generally  the sam e sort -

19 shipped for filling in the factory  in G eorgia. 19 A  A ll o f  them  generally  the sam e. A ll o f  them

20 Q  In connection  w ith  filling the rail cars, did 20 w ith  a  sum m ary w hich  says the product conform s and it

21 the  com pany receive any sort o f  m aterial analysis 21 m ay  be  accepted, yes.

22 report from  the  supplier re lated  to  those rail cars? 22 Q  W e do product testing, w e do  rail car testing.

23 A  Yes. It's a  requirem ent to  supply  a  statem ent 23 D id  Johnson &  Johnson also have any sort o f  a  process

24 ensuring the  com pliance to  the specification for the 24 to  do testing  regarding asbestos in  a  m ore global

25 shipm ent. 25 sense?
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1 T hat apparently  w as a  very  poor question. 1 of the talcs that it was using in baby powder and other

2 A  It was. 2 cosmetic powders?
3 Q  It's late in  the  day. 3 A It concluded that, on a global basis, there was
4 A  T ry again. 4 no asbestos contamination in any of the talcs used in
5 Q  W e'll try  th a t one again. 5 the Johnson's products around the world.
6 D id Johnson &  Johnson have any o ther program 6 Q Let's summarize. We've talked about 1946
7 for the testing  o f  asbestos o r m onitoring o f  asbestos 7 through some period of time, and the company testing.
8 related  to  the talc? 8 What was the company's conclusion, based on
9 A  Yes. 9 the testing that you are able to document going back

10 Q  A nd w hat w as that? 10 into the '40s and '50s?

11 A  C ertainly in the early  1970s, the decision w as 11 A Going back into the '40s, '50s certainly into

12 taken in the com pany that the quality  standards that 12 the '60s, 70s, and then the worldwide monitoring
13 w ere applicable in the U nited  States should apply  to 13 program 75 onwards, right up to 2000 and beyond, many,

14 every country around the w orld  w here consum ers w ould 14 many hundreds of talc samples were made, and in no case

15 b u y  Johnson 's B aby Pow der o r Johnson 's talc products. 15 was asbestos found in any of the talc samples.
16 A nd so to  initiate that, a  pro ject w as 16 Q Well, then let's turn to another subject.

17 undertaken on p re tty  well an  annual basis w hereby 17 Let's talk about some of the researchers who were

18 overseas affiliates from  Europe, A frica, F ar East, 18 looking at talc in the early 1970s.

19 L atin  A m erica, w ould  send regu lar -  send a  sam ple o f 19 You are familiar with a gentleman by the name
20 their finished product talc, as purchased from  the 20 ofDrLewin?
21 local store, to N ew  B runsw ick for evaluation for 21 A Yes,lam.
22 quality  and  purity. 22 Q Who was Dr Lewin?
23 Q  I'm  going to  hand you  w hat I've m arked  as 23 A Dr Lewin was a researcher based in New York and
24 num ber 235. 24 he was commissioned by the Food and Drag Administration
25 M S K A G A N : 236. 25 to evaluate talc samples in the United States.

Page 1172 Page 1174

1 M R  PA N A TIER : I thought the last one w as 235. 1 Q  D id  D r L ew in ever w ork fo r Johnson &  Johnson,

2 M S FR O ST: I'm  going to  hand you w hat I have 2 to  your know ledge?

3 m arked as num ber 236. 3 A  H e d id  not.

4 (Exhibit 236 m arked fo r identification) 4 Q  I'm  going to  hand  you  docum ent num ber 237.

5 Q  W hat is that, sir? 5 (Exhibit 237 m arked fo r identification)

6 A  This is a  repo rt entitled Johnson &  Johnson 6 A nd th is -- a re  you fam iliar w ith this

7 W orldw ide 1975 T alc  M onitoring  Program . 7 docum ent?

8 Q  A nd is that the program  that you  w ere ju st 8 A  I've seen th is before, yes.

9 describing fo r us? 9 Q  A nd w hat is this?

10 A  It is, yes. 10 A  This is a  report dated  A ugust 11 ,1972 . It's a

11 Q  W hat is  the frequency w ith  w hich th is talc 11 m eeting  betw een Food and  D rug A dm inistration

12 project w as done? 12 representatives, o f  w hich there are six nam ed, and

13 A  For m ost o f  about 25 years, it w as done 13 consum ers -- or, sorry, com panies selling consum er

14 annually. I th ink  there m ay have been a  couple o f 14 products to the industry. So from  the industry,

15 years w hen it w as skipped fo r a  year, bu t pretty  well 15 including Johnson &  Johnson, others, M cCrone

16 annually  over a  period  o f  25 years. 16 A ssociates, G illette, W hittaker C lark &  D aniels, A von

17 Q  A nd w hat w as the finding o f  the annual report 17 Products, the M ennen Com pany, C heesebrough-Pond’s, an 1

18 over the course o f  that 25 years? 18 D r Lew in h im self w as there.

19 A  O ver that tim e, and th is is taking m any, m any 19 Q  W hy w as Johnson &  Johnson and its industry

20 talc  sam ples from  all over the w orld, in  no case d id 20 colleagues m eeting  w ith  the FD A  to ta lk  about D r Lew in?

21 the  com pany ever find  asbestos in  any o f  the  B aby 21 A  W ell, D r Lew in, as I said, had  been g iven the

22 Products C om pany products. 22 pro jec t to  take a  look at products on  the U S m arket

23 Q  H aving found  no asbestos in those products over 23 fo r — to  check w hether or no t there w as asbestos

24 that period  o f  tim e, w hat conclusion d id  Johnson & 24 present.

25 Johnson reach regarding the  asbestiform  m ineral content 25 Q  A nd how  m any products do you understand that he
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Page 1175 Page 1177

1 tested? 1 A  Y es. W hat D r N ashed  stated w as that Johnson &

2 A  A lm ost tw o hundred. I th ink  it w as 192 or 2 Johnson:

3 thereabouts. 3 "... reported  w ork  they  had  done on  a  J& J

4 Q  O f  those, how  m any products by  Johnson & 4 product w hich D r L ew in reported  as having chrysotile.

5 Johnson d id  he test? 5 D r N ashed  reported  that J& J scientists (D r Stew art and

6 A  A s I recollect, there w ere 11 that he 'd  tested. 6 M r R olle  supervised the analyses) had  exam ined a

7 Q  A nd in  his initial testing, how  m any  o f  those 7 portion  o f  the very  sam e sam ple that D r Lew in had

8 11 did he  report that he had found a  percentage o f 8 analyzed and found no detectable chrysotile. They

9 asbestos? 9 reportedly  used  the follow ing techniques, petrographic

10 A  H e thought h e 'd  found asbestos in seven o f 10 analysis, e lectron m icroscopy, electron diffraction,

11 those, as I recollect. 11 pow der cam era x-ray, scanning x-ray and step scanning

12 Q  D id Johnson &  Johnson agree o r disagree w ith 12 x-ray  ... Each sam ple w as analyzed fo r chrysotile and

13 him  on that finding? 13 no  detectable am ount w as found".

14 A  T hey to tally  disagreed for the sim ple reason 14 Q  The conclusion o f  th is m em o from  the FD A  is

15 th at it d id  no t reflect the testing  that Johnson & 15 reflected  in the final paragraph.

16 Johnson had  done and o ther laboratories had  done over 16 C an you  tell u s w hat the conclusion o f  the

17 the previous few  years. 17 m eeting  w as, as reported  by  D r W enninger?

18 Q  B ecause o f  that, d id  — is that w hat 18 A  It sim ply states:

19 precip ita ted  the  m eeting w ith  the FD A ? 19 "There w as no d isagreem ent betw een FD A  and

20 A  Y es, yes, and it w as concern  no t ju s t in 20 industry  scientists p resen t a t this m eeting about the

21 Johnson &  Johnson, b u t w ith  o ther com panies that D r 21 potential safety hazard  that the  presence o f  asbestos

22 L ew in 's resu lts d id no t reflect reality. 22 in talc  containing cosm etic products poses to the

23 Q  W hen you  say that, tell us about the m em orandum 23 consum er".

24 o f  the  m eeting  w ith  D r L ew in and the FD A. 24 Q  D oes the docum ent also indicate that D r N ashed

25 W hat does it say that D r L ew in reported in 25 represented  to  the FD A  that analytical data w ould  be

Page 1176 Page 1178

1 connection w ith  h is technique for having identified 1 m ade available?

2 w hat he thought w as chrysotile? 2 A  It does.

3 A  Y eah. W ell, D r  L ew in w as using x-ray 3 Q  A nd w hat does it say  in that connection?

4 diffraction as a  m eans o f  detecting chrysotile and 4 A  It said:

5 trem olite, w h ich  he described as tw o species o f 5 "D r N ashed  said  that J& J w ould  m ake all

6 asbestos in  the talc sam ples analyzed. H e found o ther 6 analy tical data  on the analyses o f  their talc sam ples

7 m aterial species that he thought d id  no t interfere. 7 available to FD A  on a  non-confidential basis in  the

8 So h e  w as using  a  technique o f  x-ray 8 very  near future".

9 diffraction to  try  to identify  chrysotile. 9 Q  N ow , D r L ew in h im self had  som ething to  say

10 Q  W as there a  discussion a t th is m eeting about 10 about the accuracy o f  his findings, d id  he not?

11 w hether e lectron m icrographs reflected ta lc  in  the - 11 A  H e did, yes.

12 reflected  asbestos in the talc  o f  the  products that had 12 Q  I'm  going to  hand you  w hat I've m arked as

13 been evaluated? 13 num ber 238.

14 A  W ell, the d iscussion centered  around the x-ray 14 (Exhibit 238 m arked fo r identification)

15 diffraction pictures o r results and  it w as poin ted  out 15 A  Yes.

16 to  D r L ew in  that x-ray d iffraction  w ould  not 16 Q  H ave you  seen th is before?

17 necessarily  detect asbestos m aterial as a  single test 17 A  Y es, I have, yes.

18 m ethod. 18 Q  A nd  w hat is this?

19 Q  N ow , D r N ashed  attended this particular m eeting 19 A  W ell, th is is a  letter to  The W all Street

20 on  beh a lf o f  Johnson & Johnson, d id  he not? 20 Journal from  Professor L ew in a t N ew  Y ork U niversity  and

21 A  H e did , yes. 21 he — it's headed  A sbestos R eport. H e — D r Lew in

22 Q  A nd w hat d id  he report to  the FD A  regarding the 22 states:

23 w ork  that had  been done on  Johnson &  Johnson products, 23 "I w ish  to m ake a  sm all correction t o ...

24 the ones that are the sam e that D r L ew in had reported 24 [the] generally  accurate article that appeared on

25 as having contained chrysotile? 25 February  26, dealing w ith  the FD A 's concern over the
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Page 1179 Page 1181

1 possible health  hazard  posed  by  the presence o f  large 1 W hat does he  conclude at the end o f  the day

2 am ounts o f  asbestos-type im purities in cosm etic 2 in  h is reporting about the evaluations he 's m ade o f  the

3 pow ders". 3 various cosm etic talc  products?

4 Q  W hat d id  he have to  say specifically  as it 4 A  Yes. In  poin t 7  he states:

5 rela ted  to  h is findings on Johnson &  Johnson 's pow der? 5 "M ost o f  the com m ercial talcs tested are free

6 A  "In the  article referred  to , I w as erroneously 6 o f  any detectable am ount o f  any o f  the asbestiform

7 quoted  as having reported  that Johnson and  Johnson 's 7 m inerals, according to the criteria enum erated above.

8 talcum  pow der contained 2 ... to 3%  asbestos. In 8 Thus, there appears to be  an adequate supply o f  talc

9 actual feet, I reported  that o f  11 sam ples o f  the 9 fo r w hich there is no am biguity  about the absence o f

10 products o f  th is com pany, I found  no asbestos in  nine 10 chrysotile o r trem olite. In  about 10% o f  the sam ples

11 o f  the  sam ples, and  [in] the o ther tw o sam ples fell 11 ... there appear[s] to be  definitely  detectable am ounts

12 into  the inconclusive category  described above. These 12 o f  either chrysotile o r trem olite present".

13 are -- results are no t seriously a t variance w ith  those 13 Q  H e has a  key  that indicates the products, and

14 reported  b y  investigators reta ined  by  the com pany." 14 i f  you  look, num bers 29 and 30 -

15 Q  W hat w as the expert d isagreem ent as it related 15 A  T hank you.

16 to  D r L ew in 's classification o f  m inerals as having been 16 Q  - - are Johnson & Johnson?

17 chrysotile, to  the extent that you  know ? 17 A  Yes.

18 A  I th in k  w hat cam e ou t o f  the m eeting  and  the 18 Q  A nd then i f  you  go a  few  pages further on,

19 dialogue an d  discussion afterw ards w as that D r Lew in 19 num bers 1 3 1 ,2 ,3 ,4 ,5 ,  6 ,7  and 8 are also Johnson &

20 realized, as d id  m any other people after the m eeting, 20 Johnson products; correct?

21 th at the m ethod  o f  differential x-ray analysis w as not 21 A  T hey are, yes.

22 specific to  detect asbestos, and th a t you  need to  go on 22 Q  A nd i f  you tu rn  to the results in the back

23 an d  do fu rther testing  to confirm  w hether o r no t that 23 w here he  has the listing  o f  h is final report results,

24 resu lt is the case. 24 w hat does it  show  for num bers 29 and 30, w hich are the

25 A nd in  the case o f  chrysotile, it is w ell 25 tw o Johnson &  Johnson products first listed?

Page 1180 Page 1182

1 recognized that the x -ray  analysis confuses chrysotile 1 A  H e's listed  chrysotile trem olite as

2 w ith  a harm less m ineral called  chlorite, w hich is 2 non-detected.

3 com m only found associated  w ith  talc. 3 Q  For bo th  o f  those?

4 Q  I th ink  you’ve  m entioned chlorite before. W hat 4 A  For 29 and 30.

5 is chlorite? Y ou  said  that it w as basically  harm less? 5 Q  T hen i f  w e tu rn  over to  the listings for the

6 A  It is. It's a  m agnesium  silicate w ith  a 6 rem aining products, num bers 131 through 138, w hat did

7 calcium  atom  on there. So it's very  sim ilar to talc. 7 he  u ltim ately  conclude?

8 It's to tally  innocuous, quite safe, bu t it's 8 A  R ight, I'm  m issing  those pages. They 're out o f

9 occasionally  found in  association w ith  talc. 9 order.

10 Q  A nd  w hat d id  you  tell us earlier w as the 10 Q  H ere, y o u  can  use  th is one.

11 chem ical descrip tion  o f  talc? 11 A  O kay. I’ve go t them  now. Yeah, okay.

12 A  M agnesium  silicate. 12 131 fo r trem olite, he describes as trace in

13 Q  I'll hand  you  w hat I have m arked  as num ber 239. 13 sam ple 131, b u t in  132 dow n to 140, non-detected.

14 (E xhibit 239 m arked fo r identification) 14 A nd fo r chrysotile, he describes non-detected

15 This is, I  believe, the final report o f  D r 15 from  131 dow n to  140.

16 Lew in. 16 Q  So a t the end o f  the day, in connection w ith

17 H ave y o u  seen this? 17 the testing  that D r L ew in d id  in the  early 1970s, w hat

18 A  I th ink  I've seen som ething sim ilar, yes. 18 w as the  conclusion about the presence o f  asbestos in

19 Q  Okay. 19 the  Johnson &  Johnson product?

20 Let's take a  look  i f  you  w ill turn to  the 20 A  The com pany's conclusion w as that there w as no

21 th ird  page o f  the docum ent. W hose is the signature? 21 asbestos in  the  product.

22 A  SZ Lew in. Y es, Professor Lew in. 22 Q  W hat about D r Lew in 's conclusion?

23 Q  In connection  w ith  the  report that D r Lew in 23 A  D r L ew in  sim ply  stopped a t the poin t w here he

24 m ade in Ju ly  o f '73, let's look a t the very  last 24 noted  trem olite in one sam ple, bu t he 'd  not defined

25 paragraph on page 3 in  his Sum m ary. 25 w hether it w as asbestos trem olite or no t asbestos
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Page 1183 Page 1185

1 trem olite. 1 D r L ew in  d idn 't know  w hat he w as doing.

2 Q  D id  D r E ierm ann a t the FD A  have any com m ents 2 H is results w ere basically  no t valid.

3 regarding D r L ew in 's findings? 3 Q  In addition  to  D r Lew in, w e talked about

4 A  T here w ere -- w ell, there  w ere regular m eetings 4 som eone called D r Langer, o r  you spoke w ith  M r Panatier

5 betw een  consum er com panies, including Johnson & 5 about a  D r Langer.

6 Johnson, and  FD A , and D r E ierm ann certainly summarize« 6 W ho w as D r Langer?

7 som e o f  those m eetings, yes. 7 A  H e's a  researcher a t M t. Sinai in N ew  York.

8 Q  I w ill hand you  num ber 240. 8 Q  O kay, and  w hat w as his relationship to Johnson

9 (Exhibit 240 m arked for identification) 9 &  Johnson?

10 W hat is num ber 240? 10 A  I don 't believe he 'd  ever w orked for Johnson &

11 A  It's a  letter from  H einz E ierm ann, dated 11 Johnson. H e 'd  done som e independent research o f  his

12 O ctober 1, 1973. 12 ow n on talc analyses.

13 Q  A nd rem ind us, w ho is D r E ierm ann? 13 Q  A nd in  connection w ith  the analysis that he

14 A  A t th a t tim e in '73, he  w as w ith  the F ood and 14 did, w hat w as the  report o f  w hat he found initially?

15 D rug A dm inistration. 15 A  Again, he  claim ed w ith  one o f  h is colleagues

16 Q  A nd w hat does he  report to  us in connection 16 that — he claim ed to have found asbestos in Johnson &

17 w ith  the Sum m ary and C om m ents on the A nalyses for 17 Johnson, and  indeed in  o ther products on the U S m arket.

18 A sbestos in C osm etic Talc Products? 18 Q  A nd in connection w ith  the w ork that he did, he

19 A  W ell, it's a  long m em o. W e'll ju s t  focus on a 19 d id  tw o sets o f  analyses, d id he not?

20 couple o f  sentences. 20 A  H e did, yes.

21 B ut it  com m ents on the  w ork  b y  follow ing 21 Q  A ll right. H e d id one in  the early '70s?

22 investigators, o f  w hich  D r L ew in is one, and  D r Schulze 22 A  Yes. I t w as '71 ,1  think.

23 from  the FD A  w as there, and  th ey  sum m arize: 23 Q  A nd then som e later testing in '76?

24 "There is poor correlation betw een D r Lew in’s 24 A  H e published in  '76, yes.

25 results and  the  findings o f  the  o ther investigators". 25 Q  A ll right.

Page 1184 Page 1186
1 Q  A nd in  the nex t paragraph, w hat does he report 1 In connection w ith  the 1971 testing, I have

2 as the reason for those discrepancies? 2 m arked num ber 241.

3 A  H e said: 3 (Exhibit 241 m arked for identification)

4 "The reason for these discrepancies m ay  be 4 A fter the initial reports concerning D r

5 found in D r L ew in 's ow n notes o f  Ju ly  10 ,1973 , in 5 Langer's findings, w hat d id he  later report concerning

6 w hich he  stated: 'the chrysotile that I found in 6 w hat he had  claim ed to  find in  connection w ith baby

7 com m ercial talcs is generally  d ifferent in  significant 7 pow der?

8 respects from  the chrysotile that occurs as m assive, 8 A  H e claim ed to have found -- initially, he

9 fibrous grow ths in  v e in s ... [of] serpentine rocks. 9 claim ed to  have found asbestos in the baby powder.

10 T hat is, the  form er has [a] d iffraction p e a k ... that 10 Q  A nd w hat d id he u ltim ately report to  the news

11 m ay  differ from  the  latter b y  as m uch as po in t 0.2 A 11 m edia concerning w hat he  found?

12 ... It is therefore -  it is m ore reactive tow ard 12 A  W ell, he  ju s t says:

13 dilute acids; it show s a  d ifferent appearance under the 13 "Foolishly I sent them  a  w ritten  report after

14 m icroscope; and  [in] i t s ... [differential therm al 14 looking a t only  tw o sam ples ... The data w ere very

15 analysis] endotherm s and exotherm s are sh ifted  relative 15 prelim inary in n a tu re ... a n d ... I m ay have [b e e n ] ...

16 to  those o f  the latter (and apparently  dim inished)'. 16 m istaken [in looking at] long talcum  fibers for

17 H e further states th a t 'the analytical m ethod (x-ray 17 asbestos fibers. T hey have [very] sim ilar properties".

18 diffraction) g ives a  reproducibility  o f  plus o r  m inus 18 Q  Is that the quote from  D r Langer?

19 2%  to 3%  average deviation  in replicate determ inations 19 A  T hat is a  letter. I guess he w as trying to  set

20 on  the [very] sam e sam ple, b u t d ifferent sam ples from 20 the record  straight. H e w rote a  letter to the - - 1

21 the sam e bu lk  container are found to vary  as m uch as 21 believe it w as The N ew  Y ork Tim es.

22 200% '". 22 Q  A nd in  connection w ith  his — the report o f  his

23 Q  A ll right. In p lain  E nglish, w hat is that 23 story, w hat d id he  u ltim ately say about his analyses?

24 telling  us, sir? 24 It's the nex t paragraph after the —

25 A  W ell, it's telling  m e that the FD A  thought that 25 A  It's very  sm all font.
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1 Q  Sorry about that. 1 1976, w hat w as the takeaw ay conclusion o f  Johnson &

2 A  V ery  sm all print. 2 Johnson from  the w ork  done by  D r Langer in '76?

3 "... M t. Sinai lab has been  actively involved 3 A  T hat he 'd  found no  asbestos in any  o f  the

4 in w arning the  public o f  the dangers o f  inhaling 4 Johnson &  Johnson products.

5 asbestos f ib e r s ... 5 Q  W as Johnson &  Johnson able to obtain the

6 D r ... Selikoff, w ho heads the laboratory, 6 results o f  the  investigation from  the FD A  related to

7 has a  -- has been a  central figure in the controversy 7 those products?

8 over a sb e s to s ... 8 A  I believe so, yes.

9 B ut L anger said  [that] the am ount o f  asbestos 9 Q  I w ill hand you  w hat I have m arked as num ber

10 he saw in baby pow der w as only 'trace level'." 10 243.

11 Q  W hat d id  he say about w hat he thought about the 11 (Exhibit 243 m arked fo r identification)

12 im portance o f  looking fo r asbestos in  talcum  pow ders? 12 Is th is is  a  1976 docum ent from  the FD A

13 A  W hat he  said w as the data  very  prelim inary in 13 regarding the evaluation o f  asbestos m inerals in  field

14 nature, and: 14 activ ity  surveillance?

15 "... w h a t is m ore, I m ay have [been] 15 A  Yes.

16 m istaken — m istaken long talcum  fibers fo r asbestos 16 Q  W hat does "field activ ity  surveillance" m ean?

17 fibers. T hey  have sim ilar properties". 17 A  It's a  pro ject that FD A  has from  tim e to  tim e.

18 H e continued: 18 They'll go  in to  stores and  take sam ples o f  m any

19 "It annoys the hell ou t o f  m e — th e re ... 19 different types o f  products, lipstick, nail polish and

20 [is] a  lot m ore  im portant th ings than  looking for 20 other products, and they  look to  ensure that they  are

21 asbestos in talcum  powder". 21 safe to  the consum er.

22 Q  A ll right. 22 Q  A nd, again, w hat w as the conclusion based on

23 B ut, nonetheless, he returned to the  issue o f 23 th at evaluation o f  products and the Johnson &  Johnson

24 looking for asbestos in talcum  pow der in 1976, d id he 24 products?

25 not? 25 A  W ell, they  looked a t over -- alm ost 200

Page 1188 Page 1190

1 A  He did, yes. 1 products, I think, yeah. T hey looked a t alm ost 200

2 Q  In 1976, w hat do you  understand D r Langer to 2 products, including som e Johnson &  Johnson products,

3 have evaluated? 3 and  the conclusion — give m e a  se c o n d ...

4 A  H e claim ed to  have evaluated  several products 4 L ooking for trem olite fibers, w hich w ould  be

5 o n  the US m arket and  published a  report as to  w hat he 5 asbestos fiber, o r chiysotile, w hich w ould  be  an

6 believed th a t they  contained asbestos. 6 asbestos, they found none detected in Johnson 's B aby

7 Q  O nce again, there w as an article in  The N ew 7 Pow der.

8 Y ork T im es concerning h is results, w as there not? 8 Several sam ples o f  Johnson 's B aby Pow der,

9 A  C orrect, there  was. 1976, yes. 9 they found none detected.

10 Q  In 1976, w hen they reported  th a t ten  o f  19 body 10 Q  O kay.

11 and  baby pow ders had  been  found to  contain asbestos 11 A nd is this is the Langer report o r the Lew in

12 fibers - - 1 have handed you  docum ent num ber 242. 12 report?

13 (Exhibit 242 m arked fo r identification) 13 A  It's 176 sam ples. So let's have a  look ...

14 A nd  th is is a  copy  o f  (he article a t The N ew 14 This is -- yes, th is is  a  review  o f  D r

15 Y ork tim es, w hat w as his conclusion about the products 15 L ew in 'sd ata . Yes.

16 in w hich he  d id  n o t find asbestos? 16 Q  O kay. Y ou m ay set that one aside.

17 A  "The products that the  researchers found 17 O ther than  the  w ork  that w as done w ith  that,

18 uncontam inated  w ith  asbestos fibers w ere A m m en's 18 the  L anger m aterials received quite a  b it o f  coverage,

19 M edicated  Pow der, A von B ird  o f  Paradise B eauty Dust, 19 d id  they  not?

20 D iaperene M edicated  B ody Pow der; [and] tw o Johnson 's 20 A  T hey did, yes.

21 B aby  Pow ders (... m ade here and one in B ritain), 21 Q  A nd, as w ith  o ther issues w ith  the FD A , the

22 Johnson 's M edicated  Pow der, M ennen B ath  Talc, Y ardley 22 C T FA  arranged for a  m eeting w ith  M t. Sinai, d id  they

23 After Shave Pow der and  Y ardley  O riginal B ody  Pow der". 23 not?
24 Q  Okay. 24 A  T hey did, yes.

25 So o f  the  products evaluated b y  M t. Sinai in 25 Q  A nd d id  that include m em bers o f  the s ta ff  o f
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1 Environm ental Science Laboratories, D r Langer and his 1 Q  Is th is 245?

2 cohort, D r R ohl? 2 A  Yes.

3 A  It d id , yes. 3 (E xhibit 245 m arked fo r identification)

4 Q  In connection  w ith the m aterials that w ere 4 Q  W hat is this, sir?

5 review ed by  D r Langer and D r R ohl, I have handed you 5 A  The first page is a  response from  the Food and

6 num ber 244. 6 D rug A dm inistration and it is in response to a

7 (Exhibit 244 m arked for identification) 7 C itizen 's Petition.

8 W hat is this? 8 Q  A nd  w hat is a  C itizen's Petition, as you

9 A  It's a  m em orandum  o f  a  m eeting, M arch 2 2 ,1 9 7 6 , 9 understand it?

10 a t M t. Sinai School o f  M edicine, N ew  Y ork, betw een 10 A  Putting it sim ply, it m eans that any citizen

11 m em bers o f  s ta ff  o f  the Environm ental Science 11 from  the U n ited  States can  talk  to  Food and D rug

12 L aboratories a t M t. Sinai, D r Langer and  D r R ohl, and 12 A dm inistration i f  they  have a  concern o r an issue on a

13 tw o people from  D ivision o f  Cosm etics Technology o f 13 food, a  drug or a  cosm etic, and they can require FD A  to

14 FD A , M r W ilson and M r Yates. 14 com e to  an  opin ion as to  w hether that concern is valid

15 A nd they  w ere d iscussing the  topic o f 15 o r no t valid.

16 A nalytical M ethodology fo r the  D etection  and 16 Q  A nd w hat d id  the C itizen's Petition in 1983

17 D eterm ination o f  A sbestos M inerals in Talc. 17 request o f  the FD A  in connection w ith cosm etic talc?

18 Q  Right. 18 A  W ell, the response to  M r Douillet:

19 N ow , in  connection w ith  th is m eeting, and I 19 "This responds to  your N ovem ber 8 ,1 9 8 3 ,

20 apologize, I th ink  I described it as a  m eeting  w ith 20 petition  requesting th a t cosm etic talc be labeled w ith

21 F D A  — this is actually  a  m eeting w ith  M t. Sinai -- the 21 an  asbestos w arning statem ent, inform ation on  asbestos

22 ten  products that D r Langer had  done analyses on  and 22 particle  size and the proportion o f  talc im purities in

23 reported  the  presence  o f  trem olite and anthophyllite, 23 the product".

24 those d id  no t include a  Johnson &  Johnson product; is 24 Q  W hat d id  the FD A  conclude w as the appropriate

25 th at correct? 25 thing to  do in connection w ith  the citizen request that

Page 1192 Page 1194
1 A  T hey d id  no t include a  Johnson &  Johnson 1 a  w arning be  placed on  cosm etic talc?

2 product. 2 A  W ell, the response covers over — alm ost an

3 Q  In fact, the docum ent its e lf  lists the ten 3 inch o f  docum entation, bu t they  basically  sum m arized

4 products w h ich  he  had  evaluated. 4 hav ing  discussed  how  they had  taken their approach, and

5 C an you  tell us w hat those w ere? 5 w h at approach they had taken to com e to  a  decision.

6 A  T hey w ere o ther products on the U S m arket. 6 A nd they sum m arized it by  saying that:

7 C ashm ere B ouquet B ody Pow der; R osem ary talc; B rut for 7 "H ow ever, your petition  has not persuaded us

8 M en; A ir Spun Face Pow der from  Coty; B aby talc  from 8 that cosm etic talc  that is presently  being produced

9 B auer and  B lack; B lack  Label, Y ardley; A fter Shave 9 contains sufficient am ount o f  asbestiform  m inerals —

10 Talc, English Leather; Z B T  B aby Pow der; Invisible Talc 10 sorry, contains significant am ount o f  asbestiform

11 from  Y ardley; and Shave talc from  M ennen. 11 m inerals".

12 Q  In addition  to the Langer w ork  and  the FD A 12 Q  W hat does it say  about the FD A 's evaluation o f

13 analyses, d id  -- w as there ever any analysis or 13 inform ation in  the early  1970s, as they  reported to  the

14 interaction betw een  the FD A  and w hether o r  no t there 14 citizens?

15 w as a  hazard  associated  w ith  the  asbestos contam ination 15 A  W ell, w hat they  state is:

16 in  cosm etic talc? 16 "In addition, FD A  surveillance activities

17 A  Y es, I th ink  it's fa ir to  say  that the  industry 17 that w ere conducted in  the  latter portion o f  the 1970s

18 selling cosm etic talc w as keen to  ensure that the 18 show  that the quality  o f  cosm etic talc  had

19 product w as safe, and  they  w ere — there are reports o f 19 significantly  im proved, and that even w hen asbestos was

20 several m eetings betw een industry representatives and 20 present, the  levels w ere so low  that no health  hazard

21 F ood  and  D rag  A dm inistration, FDA. 21 existed".

22 Q  In 19 — are you  fam iliar w ith  a  1983 Citizen's 22 Q  U nderstanding w hat the FD A  said  about testing

23 Petition asking that a  w arning be placed on cosm etic 23 in the  early  1970s, i f  you look back on the first page,

24 talc? 24 the  first paragraph explains w hat it w as that they  did.

25 A  Yes, I have seen that C itizen's Petition, yes. 25 A nd w hat does the FD A  say that they d id  in
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Page 1195 Page 1197

1 connection w ith  the evaluation o f  the health  status o f 1 Q  In  connection w ith  the relevant data, d id the

2 cosm etic talc? 2 FD A  also  look a t the  risk  o f  exposure in relationship

3 A  W ell, they  go on, and particularly  in  the  last 3 to  environm ental exposures?

4 paragraph, that they  received several such reports and 4 A  I'm  sure they  did. T his is over an inch thick

5 they  evaluated  them  b y  looking a t the analytical 5 o f  docum entation. So give m e a  minute.

6 results and d iscussed  how  questionable they  w ere: 6 Q  Okay.

7 "... [The] assessm ent p roved  to be  correct 7 H ere's an easier question: w hat do you

8 because m any  questions w ere subsequently  raised  about 8 understand to  have been  their conclusion about the

9 results reported  in the literature in the  early  1970s 9 com parison o f  a  w orst case exposure to asbestos from

10 •t 10 cosm etic talc as it relates to  a  lifetim e environm ental

11 A nd they give som e references, and: 11 exposure?

12 "B ecause o f  the  questionable nature o f  the 12 A  A s I recollect, and I'm  not going to  read

13 analytical results, the agency w as no t able to  assess 13 several hundreds pages o f  docum entation, but as I

14 ... [the reliability  of] the levels o f  asbestiform 14 recollect, it w as o f  no  consequence.

15 m inerals in  cosm etic talc t h e n ... [on] the 15 T here 's ju s t  no relationship. So it w as not

16 m arketplace." 16 o f  significance.

17 Q  T urning to the  second page, w hat do they  report 17 Q  A t Johnson &  Johnson — you can set that aside.

18 in  the second paragraph about the actions that it took? 18 A  T hank  you.

19 A  T hey stated that — took  these actions: 19 Q  Yes.

20 ”... m any  cosm etic m anufacturers began to 20 A t Johnson &  Johnson, w ho all evaluated the

21 analyze their talc fo r asbestiform  m inerals as part o f 21 published  scientific literature concerning talc?

22 their quality  control p ro g ra m s... talc suppliers began 22 A  It w ould say  several people. Certainly, there

23 to  sell h igher purity  talcs to the  cosm etic industry. 23 w as a  R esearch D epartm ent, a  M edical Departm ent,

24 B y 1976, asbestos analytical m ethodology w as 24 several qualified M D s, toxicologists.

25 sufficiently  developed that the C osm etic T oiletry  and 25 Q  W e talked about the Johnson &  Johnson process

Page .1196 Page 1198

1 Fragrance A ssociation  (C TFA ) could  issue a 1 o f  h iring  outside experts to  assist w ith talc issues.

2 specification (copy enclosed) for cosm etic talc. [The] 2 D id they  use  that sort o f  outside expertise

3 ... specification required that such talc be  free o f 3 fo r anything o ther than  talc?

4 fibrous am phibole (e.g., asbestos in  the form  o f 4 A  Yes. That's certainly no t uncom m on in m any

5 asbestiform  trem olite) using  a  C T FA  m ethod o f  analysis 5 corporations and com panies that you look a t outside

6 that is capable o f  detecting 0.5 per cent o f  am phibole 6 help  w here you  th ink  som eone else has got a  different

7 asbestos. T his specification contributed to  the 7 skill set. Yeah, certainly.

8 continued im provem ent o f  cosm etic talc quality". 8 C linical tria ls for one. You're not

9 Q  Is the  FD A  referring in that d iscussion to the 9 necessarily  going to do those in-house. T ests on

10 C TFA  asbestos testing  standard that w e talked about 10 product for skin irritation. T hose are all done

11 earlier? 11 outside.

12 A  I believe they  are, yes. 12 Q  O ne o f  the issues that you  talked w ith

13 Q  D oes the FD A  indicate that it has taken into 13 M r Panatier about yesterday had  to do w ith  publications

14 consideration th a t and  o ther issues since the 1970s to 14 in  the literature and Johnson &  Johnson 's involvem ent

15 evaluate the  safety o f  such talc? 15 w ith  its outside experts and others in connection w ith

16 A  Yes. T hey indicate that they've certainly 16 that.

17 follow ed the issues and  keep an  eye on  things. 17 D o you  rem em ber those questions?

18 Q  So w hat w as their final conclusion? 18 A  Yes, I do, yes.

19 A  In their final conclusion, having review ed all 19 Q  Right.

20 the data that they have found in the  literature w ith 20 O ne o f  the things that we talked about

21 spoken w ith  experts, they  sim ply conclude that: 21 yesterday had  to do w ith  C olorado School o f  M ines'

22 "For all o f  these reasons, your petition  is 22 discussion o f  a  paper a t the Bow ling G reen -  from

23 denied. T his denial is w ithout prejudice to  the  future 23 B ow ling G reen U niversity.
24 filing o f  a  petition  on this m atter, accom panied  b y  all 24 D o you  recall that?

25 relevant da ta  in support o f  the petition". 25 A  I do, yes, yes.
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Page 1199

1 Q  A nd docum ent num ber 188 w as som ething that

2 M r Panatier show ed y o u  and  talked w ith  you about that

3 has to  do w ith  the C olorado School o f  M ines' discussion

4  w ith  the B ow ling G reen people regarding their findings.

5 N ow , one o f  the th ings th a t he show ed you in

6 th a t docum ent had  to  do w ith  the people w ho w ent to  the

7 m eeting, b u t w hat he didn 't ta lk  to  you  about w as w hy

8 it  w as that the  C olorado School o f  M ines had been asked

9 to  go and talk  w ith  their counterparts a t Bow ling G reen

10 to  discuss the findings, as reflected  in their article.

11 C an yo u  look a t the first page o f  num ber 188

12 and  read fo r us, please, w hat it is that it says there

13 regarding the  reason  fo r their v isit to  discuss these

14 issues w ith  B ow ling G reen?

15 (Exhibit 188, previously  m arked, handed to  w itness)

16 A  W ell, th is letter is from  the C olorado School

17 o f  M ines R esearch  Institute, dated  June 8 ,1 9 7 3 , and it

18 describes the  m eeting  w ith  B ow ling G reen U niversity

19 G eology Staff, and w hat is  sta ted  is that:

20 "Since ou r general observations at the

21 R esearch Institute -  that's C olorado School o f

22 M ines -- re lative to  asbestiform  m inerals in talc  are

23 such — are a t such h igh  variance — sorry, such large

24  variance to  those reported in  the paper, an

25 investigation o f  the paper w as undertaken".

Page 1201

1 m ay  possib ly  m ake an identification o f  anhydrite in

2 talc".

3 Q  Y ou spoke yesterday w ith  M r Panatier about the

4  professional process o f  m eeting w ith  o ther scientists

5 to  go through th ings that d id  no t seem  to  be  logical in

6 connection w ith  a  varie ty  o f  findings.

7 A s it relates to th is docum ent, m em orializing

8 the m eeting  betw een the C olorado School o f  M ines and

9 the B ow ling G reen research team , w hat does it reflect

10 th a t w as discussed  am ongst the scientists involved in

11 that m eeting?

12 A  It sum m arizes w hat appears to  be a  very

13 technical discussion, and  one o f  the things about

14 scientists, as I'm  sure w ith  law yers, is that there's

15 general respect fo r each other, and you  have an  opinion

16 as to  w hat som eone has done, and i f  you find

17 disagreem ent, you'll ta lk  about it in a  friendly and

18 positive m anner.

19 So that basically  is the essence o f  this

20 discussion.

21 Q  A nd  let's look a t the specific item s that they

22 reflect, because M r Panatier talked w ith you about the

23 fact that there w as a  m eeting  and it m ade clear that

24 the data  could  be a  serious charge against the product.

25 B ut let's ta lk  about exactly w hat the authors

Page 1200
1 Q  A nd how  do you  in terpret that? W hat does that

2 m ean?

3 A  W hat it  m eans is that C olorado School o f  M ines

4  had  been looking a t talc sam ples from  m any different

5 suppliers, including Johnson &  Johnson, and they had

6 never found anything like the  num bers that w ere found

7 b y  the B ow ling G reen U niversity  group.

8 Q  N ow , th is docum ent goes on  to ta lk  about the

9 identification o f  som ething called "anhydrite”.

10 W hat is  anhydrite?

11 A  W ell, anhydrite is calcium  sulphate.

12 Q  A nd w hat does the  C olorado School o f  M ines

13 report in th is docum ent concerning the significance o f

14 the B ow ling G reen team 's finding o f  anhydrite in

15 connection  w ith  the m aterials that it evaluated?

16 A  W ell, calcium  sulphate o r  anhydrite is a  very

17 sim ple m aterial, and w hat they  say  is that:

18 "The m ineral [calcium  sulphate] a n h y d rite ...

19 i s ... reported  b y  X -ray  d iffraction  for all except

20  three o f  the  sam ples. W e have never found anhydrite in

21 any  talc sam ples exam ined a t the R esearch Institute.

22 Furtherm ore, from  the standpoint o f  geological
23 occurrence and rock g e n e s is ,... [we] w ould  no t expect

24 to  find anhydrite associated w ith  talc. W ith these

25 factors in m ind, a  study w as m ade to determ ine h o w  one

Page 1202

1 and  C olorado School o f  M ines discussed in connection

2 w ith those findings.

3 A  Essentially, one o f  the outcom es o f  that

4  p rofessional m eeting stated that:

5 "N one o f  the three authors had  any previous

6 experience w ith  talc m ineralogy, b u t they  d e c id e d ...

7 it  w ould  be  a  suitable subject for a  paper. O ur

8 d iscussions y ielded  the follow ing significant results:

9  A ll three authors read ily  adm itted ... they

10 d id  a  'rush job '. A bout 2 w eeks w as spent in  gathering

11 data  f o r ... [this] paper".

12 Q  W hat else does it show ?

13 A  It says that:

14 "They agreed that asbestiform  m inerals cannot

15 be  identified  by  X -ray  diffraction. X -ray diffraction

16 is capable only  o f  identification o f  a  m ineral group
17 w hich  contains bo th  asbestiform  and non-asbestiform

18 m inerals".
19 Q  W hat else d id the B ow ling G reen researchers

20 agree w ith  the C olorado School o f  M ines about in

21 connection  w ith  the  evaluation o f  the quality  o f

22 research  done to support their paper?

23 A  "They adm itted that they  d id  not adequately

24 check the 'talc edge effect' w hich could lead  t o ...

25 m isidentification o f  talc plate  edges as [an]
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Page 1203 Page 1205

1 asbestiform  m ineral by  m icroscopic analysis." 1 read  to  the  ju ry  those portions that M r Panatier did

2 Q  N ow , that’s no t som ething M r Panatier talked 2 n o t ask you  about and  te ll us w hat is your

3 w ith  you  about; correct? 3 understanding o f  w hat w as being asked to  be

4 A  N o. I m ean, basically  w hat they 're  saying is 4 accom plished in  connection w ith  the review  o f  D r

5 i f  you  have the p late  se t on its edge, it w ould  look 5 H enderson 's w ork?

6 long and  thin, b u t they  d idn 't separate that out. 6 A  Sure. Just as a  follow  up, it w as m entioned

7 Q  A nd does the docum ent reflect that there w ere 7 that M r H enderson w as looking a t electron m icroscopy

8 several o ther areas o f  scientific discussion concerning 8 w here the particle  is shadow ed w ith p latinum  deposited

9 the  quality  o f  the research? 9 under vacuum , and the  final sentence is important:

10 A  Yes. T hey agreed that they  had  m ade several 10 "M r H enderson claim s that th is pattern was

11 errors. T hey agreed: 11 specific to talc  and anthophyllite only".

12 "They d id  no t take in to  account the possible 12 T hen it goes on  to  state that:

13 presence o f  chlorite in the talc  and could w ell have 13 "O ur inform ation w as that these types o f

14 m isidentified chlorite as serpentine (w hich  [would] o f 14 patterns w ere a  function o f  any cleavable m aterial".

15 course in c lu d e ... chrysotile)". 15 Q  A nd w hat w as the significance o f  the finding

16 T hey also  adm itted  that: 16 th at the patterns w ere the sam e as on any cleavable

17 "Relative to  the identification o f  anhydrite, 17 m aterial?

18 they  a d m itte d ... they  probab ly  m isidentified ... [the] 18 A  W ell, w hat it m eant w as that any cleavable

19 k-beta  talc  peak" that's on  the m achinery. 19 m aterial w ould  no t necessarily  include anthophyllite or

20 And, secondly: 20 talc , so that the claim  that M r H enderson m ade that the

21 "They counted  only  100 grains fo r their 21 pattern  w as specific to  talc  and anthophyllite w ould

22 quantitative m icroscopic analyses. Though their data 22 not be  valid.

23 is presented  in  term s o f  v o lu m e ... W e poin ted  o u t ... 23 Q  Is that an  appropriate o r an inappropriate view

24 the statistics involved are to tally  unacceptable". 24 o f  how  to deal w ith  a  scientific disagreem ent?

25 Q  D oes that indicate to  you  that the  d iscussion 25 A  I th ink  the sum m ary here is that people are

Page 1204 Page 1206

1 betw een the  C olorado School o f  M ines and the Bow ling 1 setting  ou t their position and m aking clear that, in

2 G reen researchers w as, as im plied  by  M r Panatier, som e 2 this case M r H enderson, w asn 't accurate in his

3 sort o f  a  threatening m eeting, o r w ould  you 3 interpretation.

4 characterize it in som e other w ay, and i f  so how ? 4 It's a  professional dialogue.

5 A  N o, I  think, as I've said earlier, that 5 Q  Y ou can se t that aside, I believe.

6 generally  w hen scientists sit dow n and  talk  to  each 6 W as Johnson &  Johnson involved in any w ay  in

7 other, there m ay  be  an occasion fo r disagreem ent, bu t 7 subm itting m aterials to  the N TP?

8 the outcom e o f  th is m eeting  is that the B ow ling G reen 8 A  F oreva lua tion?  For —

9 scientists realized  that they  had  no t understood the 9 Q  For talc safety?

10 jo b  properly  and  had  no t g iven accurate readings and 10 A  For talc safety studies?

11 results. 11 I believe N T P  d id  use talc in a  talc safety

12 Q  A ll right. Y ou m ay se t that aside. 12 study, yes.

13 M r Panatier, a lso  talked w ith  you 13 Q  A nd w e haven 't talked about NTP. W hat is  NTP?

14 docum entation num ber 189, w hich is a  C onfidential 14 A  Okay. It's the N ational Toxicology Program  o f

15 Talc -  U K  W ork Status Report. 15 the U nited  States. It's a  div ision  o f  the US

16 (Exhibit 189, previously  m arked, handed  to  w itness) 16 governm ent, w ho has a  responsibility  to evaluate the

17 A nd  the area that I specifically  w ant to talk 17 toxicology or safety o f  m any different kinds o f

18 w ith  you  about is the d iscussion about the evaluation 18 m aterials that are u sed  bo th  in industry — m ostly  in

19 o f  D r H enderson 's w ork  regarding cleavage fragm ents and 19 industry -  and  also ju s t in the environm ent and around

20 patterns on  cleavagable m aterial. 20 US.

21 N ow , as I understood the questioning from 21 Q  Okay.

22 M r Panatier, it w as his im pression, a t least, that the 22 D id you  personally  have any involvem ent in

23 com pany w as d iscrediting D r H enderson generally. 23 subm itting  m aterials re la ted  to talc to  the N T P for an
24 C an you  rev iew  the parts o f  that docum ent 24 evaluation a t any point?

25 related  to  the evaluation  o f  D r H enderson 's w ork  and 25 A  I personally  d id  not, no.
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Page 1207 Page 1209

1 Q  D id Johnson &  Johnson subm it m aterials to  the 1 m arket, they  d id  extensive studies and show ed that in

2 N T P  for its evaluation o f  w hether to lis t talc  as a 2 no  case w ere there asbestos m aterials present in the

3 carcinogen o r  a  product reasonably  expected to  be  a 3 product.

4 carcinogen? 4 Q  In connection w ith  the C itizen 's Petition, w hat

5 A  A re y o u  talk ing  about docum entation? 5 did the FD A  conclude concerning the need for a  w arning

6 Q  Yes, sir? 6 on  cosm etic talc  products?

7 A  N o t ta lc  sam ples? 7 A  W ell, they  review ed all the literature that was

8 I believe Johnson  &  Johnson w as certainly 8 technically  available in  — up  to 1986 and beyond, and

9 involved in  assem bling data  to  support the safety o f 9 they  concluded th a t there w as no reason to  list a

10 talc  for that particular review. 10 w arning on  talc products.

11 Q  W hat d id  the N T P conclude in connection w ith 11 Q  D o you  know  w hether they  have revisited that

12 w hether o r  no t to lis t talc  as a  carcinogen or a 12 question since 1986?

13 product reasonably  expected to be  a  carcinogen? 13 A  I believe they  have, bu t I don 't have that

14 A  T hey concluded th a t there w as insufficient data 14 docum entation w ith  me.

15 to  lis t talc as a  carcinogen. 15 I believe there has been a  m ore recent

16 Q  D o you  have any idea o f  w hat the constituency 16 C itizen 's Petition, b u t I can 't be sure, so I'm  not

17 w as o f  the group o f  people w ho w ere m aking that 17 going to com m ent.

18 decision? 18 M S FR O ST: Okay. Let's take a  five m inute

19 A  W ithin  the N T P process, the  R O C  process, the 19 break, please.

20 first level is undertaken to nom inate a  product. It 20 (O ff  the record  a t 2 :19  pm )

21 com es from  w hat are called the "staffers". 21 (O n the  record  at 2:33 pm )

22 T hey are relatively  ju n io r  people in the 22 B Y  M S FROST:

23 organization  w ho w ill pull together a  proposal; and  at 23 Q  D r Hopkins, w hy  is it that the FD A  w as involved

24 the second review  it goes to  a  h igher authority  body 24 w ith  the evaluation o f  the safety o f  cosm etic talc

25 w ith  m ore — m ore skill set. 25 products?

Page 1208 Page 1210
1 B ut in  betw een tim es, people m ay m ake a 1 A  W ell, FD A 's ro le  to the A m erican consum er is to

2 subm ission and  provide data  inform ation that m aybe N TP 2 ensure that the products th a t are on the m arket are

3 didn 't have a t their first evaluation. 3 safe.

4 Q  So is th is a  fairly  thoroughly scientific 4 FD A  has responsibility  for -  overall

5 review ? 5 responsibility  fo r cosm etic products.

6 A  It's a  very  thorough review . 6 Q  C ould the FD A  require a  w arning on  cosm etic

7 It allow s no t ju s t industry b u t consum er 7 products i f  it so w ished?

8 groups to  p resen t data  to N T P as p art o f  their review. 8 A  I f  they  had valid  reason to do  so, they  could

9 Q  A nd, again, a t the end  o f  th is review , w hat w as 9 require that w arning, yes.

10 the  conclusion  o f  N T P regarding w hether o r no t to  list 10 Q  To date, have they done so?

11 talc as a  carcinogen or a  product reasonably expected 11 A  T hey have not, no.

12 to  be  a  carcinogen? 12 Q  N ow , w e spoke previously about the NTP.

13 A  N T P concluded that there w as no  valid  evidence 13 In advance o f  the N TP's m eetings in 2000, was

14 to  lis t talc  as a  carcinogen. 14 Johnson &  Johnson aw are that they  w ere going to be

15 Q  In d iscussion  o f  -- actually, le t m e m ove back 15 review ing talc as a  potential carcinogen?

16 to  the board  for a  m om ent. L et's m ake sure that we 16 A  I'm  no t aw are that that w as part o f  the story.

17 h a v e ... 17 There w as no  early  w arning o ther than  the

18 So N T P  concluded that talc  w as no t a 18 N T P 's review , o r proposed review  in 2000.

19 carcinogen? 19 Q  Okay.

20 A  That's — 20 D id you, as p art o f  the w ork that you d id

21 Q  O r no t to  be  listed? 21 w hile  you w ere still a t Johnson &  Johnson, participate

22 A  N ot to  be  listed  as a  carcinogen, yes. 22 in any specific FD A  w orkshop or o ther evaluation

23 Q  W hat w as the  outcom e o f  the FD A 's analysis in 23 regarding talc?

24 2009 and 2010 as it re lates to cosm etic talc  products? 24 A  Yes. The FD A  called  a  w orkshop in  1994 in

25 A  B ased on  their review  o f  products on  the US 25 W ashington and I w as a  participant in th a t workshop.
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1 Q  A nd w h at d id  the w orkshop consider? 1 D o you th ink  that's a  fair takeaw ay from  the

2 A  The w orkshop w as over tw o days. It considered 2 questions yesterday?

3 tw o m ain  topics. O ne w as the  results o f  the ra t and 3 A  T hat is an  interpretation, yes.

4 m ouse studies that N T P  had  conducted  to evaluate talc 4 Q  Okay.

5 safety  by  inhalation in rats and  m ice over a  lifetim e. 5 N ow , one o f  the docum ents that you  w ere show n

6 Q  L et m e stop you there. W e haven 't talked about 6 yesterday, and  I w ant to go  through a  series o f  these,

7 that. W hat sort o f  rat and m ouse study d id  they  do? 7 and  there 's one for w hich  I don 't have a  num ber. I

8 A  Essentially , standard toxicology stuff. 8 didn 't w rite the num ber dow n. It's O ctober 10 ,1974 ,

9 Y ou dose rats and m ice at d ifferent dose 9 M r A shton to D r H ildick-Sm ith.

10 levels o f  talc  dust, breathable talc  dust, and they 10 M R  PA N A TIER : H ere it is. 78. N o, that is

11 breathe it in every  day o f  their lives for tw o years. 11 another.

12 Q  A nd w hat d id  those tw o years dem onstrate in 12 W e'll figure it out.

13 connection w ith  the ra t study? 13 M S FRO ST: Okay.

14 A  The to tal sum m ary o f  the study that w as 14 M R  PA N A TIER: It w as an exhibit; right?

15 presented  by  the N ational Toxicology Program  in  1994, 15 M S FRO ST: I t is an exhibit.

16 both  the ra ts and the m ice, w as that the  talc  w as not 16 So I'm  going to ask  about it and w e'll com e

17 responsib le  fo r any  cancer causing  effects. 17 back w ith the exhibit num ber.

18 Q  Specifically, d id  the ra t and m ouse study 18 Q  In connection w ith  the discussions for the

19 disclose any  m esotheliom a in the tes t subjects? 19 study that D r R ubino w as doing, there w ere a  series o f

20 A  T hey d id  no t see any m esotheliom a in  rats o r 20 docum ents, and I'm  going to try  to  do them  in

21 m ice. 21 chronological order.

22 Q  T hat is 1994? 22 Let's look first a t docum ent num ber 192,

23 A  It w as reported  in 1994, yes. 23 w hich  is a  m em o from  D r G avin H ildick-Sm ith to D r

24 Q  W e've been  talking about an aw ful lot o f 24 Petterson talk ing  about the initial m eeting to  discuss

25 docum ents today. Y ou personally  attended this 25 the  scope o f  the  study.

Page 1212 Page 1214
1 particu lar sem inar, bu t o f  the docum ents w e have been 1 (Exhibit 192, p reviously  m arked, handed to  w itness)

2 talk ing  about this afternoon, had  you  review ed and have 2 D o you  rem em ber that?

3 fam iliarity  w ith  those docum ents p rio r to  your arrival 3 A  I rem em ber that, yes.

4 here today? 4 Q  M r Panatier asked you  som e questions, b u t he

5 A  Yes, indeed. M any tim es over m any years. 5 didn 't ask  you  som e questions about the discussion on

6 Q  H ow  is that? 6 page 2 o f  that m em o that describes w hat the m eeting w as

7 A  W ell, as an em ployee o f  Johnson &  Johnson from 7 about.

8 '76 and  then through as a  consultant to  2 0 1 1 ,1 had 8 C an you  look fo r m e, please, a t the first

9 occasion to  b e  involved in  safety o f  talc, and  part o f 9 paragraph there on page 2 o f  this docum ent and  let's

10 th at w as to  review  those docum ents as and  w hen the  need 10 ta lk  about w hat the docum ent reports as the purpose o f

11 arose. 11 the  m eeting?

12 So I have certainly seen them  and I  review ed 12 A  W ell, th is docum ent is dated D ecem ber 12 ,1973:

13 them  over the  — rereview ed them  over the past several 13 "A m eeting w as held  w ith  Professor Rubino and

14 w eeks. 14 h is associate, D r G  Piolato, and  it w as poin ted  out

15 Q  A nd speaking o f  rereview ing, w e ju s t talked 15 th at the objective o f  the epidem iological study w as to

16 about the ra t and m ouse study, b u t som e o f  the issues 16 determ ine w hether the incidence o f  cancer in the

17 th at you d iscussed  yesterday w ith  M r Panatier had  to  do 17 diseased m iners w as d ifferent from  that expected in the

18 w ith  outside research that w as being conducted  b y  D r 18 ... non-m ining population  in ... [the] adjacent area".

19 R ubino in  Italy. 19 Q  L et m e stop you there.

20 D o you  recall that discussion? 20 W hose objective does the docum ent seem  to

21 A  Yes, I do, yeah. 21 reflect that refers to?

22 Q  Okay. 22 A  W ell, P rofessor R ubino and the people — the

23 The im plication w as that there w as som ething 23 epidem iology experts in Italy.

24 untow ard  about the actions o f  Johnson &  Johnson in 24 T hey are keen to  understand w hether o r not

25 connection w ith  that study. 25 there w as an  issue w ith  incidence o f  cancer.
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1 Q  Right.

2 It goes on in the next paragraph. W hat else

3 does it say  about w hat D r R ubino 's objective w as w ith

4  the study, as explained in  th is first m eeting?

5 A  W ell:

6 "P ro f R ubino w ill initially  obtain the

7 records — [all] the records o f  all m ining em ployees

8 from  1945 to  1973 and  determ ine those w ho have d ied  and

9 the  cause o f  death. In addition, som e o f  the  data  w ill

10 b e  obtained from  a  m atched group o f  non-m iners in  an

11 adjacent com m unity. A ll the d a ta ... w ill be recorded

12 on  a  standard form  to  allow  it to  be com puterized".

13 Q  N ow , M r Panatier talked w ith  y o u  about the

14 th ird  paragraph and the fact that it w ould  involve

15 review  o f  epidem iological experts and  procurem ent o f

16 optim um  data.

17 B ased on your understanding o f  the

18 m ethodology involved in a  study o f  this nature, how  do

19 you  in terpret that description?

20  A  W ell, the  tw o paragraphs I've ju s t read

21 indicate that the — Professor Rubino and  the

22 epidem iology contacts in Italy  have pretty  w ell decided

23 w hat appears to  be  a  good protocol to review  the data.

24 So they have already se t up a  nice protocol.

25 Q  Y ou m ay  se t th a t aside, sir.

Page 1217

1 Tenovus group w ill be subm itting  data on the content o f

2 talc  in  cancerous and  norm al tissues".

3 Q  W hat is the  significance o f  the description o f

4  D r R ubino and h is m ethodology in your review  o f  this

5 docum ent?

6 A  It sum m arizes that G avin H ildick-Sm ith, M D,

7 believed  that he  w as w orking to the highest standards,

8 using  experts in  statistics, biom etrics, and getting

9 together unassailable facts -- to quote those words.

10 Q  Is that a  good th ing  or a  bad  thing?

11 A  T hat is a  good thing. T hat w ould  be called

12 good science.

13 Q  Y ou m ay set th a t aside.

14 (E xhibit 197, previously  m arked, handed to  w itness)

15 H e also show ed yo u  this docum ent from

16 O ctober 3 0 ,1 9 7 4 , another -- th is one to D r

17 H ildick-Sm ith from  M r A shton, also concerning the

18 Italian  talc  studies and a  visit w ith  D r Rubino.

19 N ow , w hat M r Panatier asked you about w as the

20 instructions concerning the term s o f  the talk , bu t w hat

21 he  didn 't ask  you  about w as the follow ing paragraph.

22 C an you  read  fo r u s from  the follow ing

23 paragraph and  explain to  us the significance o f  that

24 from  your analysis?

25 A  Yeah. It d iscusses that R ubino read  his talk

Page 1216

1 N ext docum ent I w ant to ta lk  w ith  you  about

2 is also related  to  the  epidem iological study o f  the

3 cause o f  death  in Italian talc  m iners. This one is

4  m arked as E xhibit 193.

5 (Exhibit 193, p reviously  m arked, handed to w itness)

6 D ated  February  14 ,1974 . I f  you  w ill take a

7 look at it  and  orient yourself.

8 Y ou spoke w ith  M r Panatier about part o f  this

9 yesterday, b u t I w ould  like fo r you to  look at the

10 portion  he  d idn 't show  you  or ask  you  about on page 2

11 concerning the evaluation o f  D r R ubino as a  researcher?

12 A  O kay. This docum ent is dated  February 14,

13 1974, received in Johnson &  Johnson M arch 12, '74, and

14 th a t particular sum m ary from  D r H ildick-Sm ith, M D ,

15 w riting  to h is colleagues in Johnson &  Johnson says,

16 final paragraph:
17 "The im pression w as obtained from  Professor

18 R ubino that he  is a  m eticulous w orker concerned w ith

19 obtain ing  unassailable facts and  [he] is h im self not

20  concerned w ith  personal ga in  from  the study. Professor

21 R ubino is consulting w ith  experts in the field  o f

22 statistics and  biom etrics and  expects to  have h is study

23 com pleted  so that he  can have data  available for the

24 fall, 1974, m eeting ... he ld  by  D r S elikoff a t the N ew

25 Y ork A cadem y o f  Science a t w hich  M r H enderson o f  the

Page 1218

1 from  the Italian d raft and  the English  translation w as

2 translated  b y  Stefano and Stefano.

3 "There are som e phrases w hich do not

4  translate into English, bu t I gather they  do not alter

5 the  findings o r  the  conclusions. Since O ctober 7 talk,

6 R ubino has an additional 200 case histories, bu t the

7 resu lts are the sam e as you  have reported earlier."

8 Q  So he  has continued to  com pile data; is that a

9 fa ir understanding?

10 A  T hat is the case, yes, and the period  betw een

11 his ta lk  and w hen  th is m em o is w ritten, he has got m ore

12 data  from  m ore m iners.

13 Q  A nd i f  you  turn  to the  second page, an

14 analysis, o r in conjunction w ith  the discussion by

15 M r A shton o f  the com m ents that he provided, w hat does

16 he say  w as the nature o f  the com m ents th a t he  m ade to

17 the  draft o f  the paper, as presented  in this m eeting?

18 A  H is first sentence says:

19 "I have som e m ineralogical com m ents w hich I

20 to ld  to S tefano”.

21 A nd then, as w e discussed  yesterday:

22 "The first page o f  the  article has to  be

23 carefully  revised. The m ention o f  tw o genetic sources

24 o f  talc  and  the phrase indicates that talc  o f  dolom ite

25 orig in  has fibrous m ineral m ust be  deleted. It is
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1 im portant th a t R ubino refers only  to  h igh  grade 1 the m ineralogical m aterials in the rock ore and the

2 cosm etic talc  to  avoid  paragenetic  m aterial m atters." 2 talc  ore.

3 So h e 's com m enting  on  m ineralogical aspects 3 Q  I f  you  turn  to  the last page o f  that docum ent,

4 to  D r Rubino. 4 and  specifically  to  the  section  w here their com m ents on

5 Q  H e goes on to  m ake com m ents concerning som e o f 5 capabilities o f  R ubino  and s ta ff  -  in sort o f  sum m ary

6 the  surprising findings about D r R ubino's evaluation. 6 fashion, w hat d id M r A shton report o f  his evaluation o f

7 W hat does D r — does M r A shton refer to  in 7 the capabilities o f  D r R ubino and  his staff?

8 connection in th is nex t paragraph about the findings 8 A  W ell, in sum m ary, he looks -- he  sounds to be

9 th a t w ere unexpected  as it re la ted  to the evaluation o f 9 very  im pressed  b y  Rubino:

10 the  m iners and  m illers? 10 "R ubino's m edical capabilities are w ithout

11 A  T alking about the m ineralogical aspects o f 11 question. A s you w ell know  he is in dem and for talks

12 R ubino 's ta lc  article, he says: 12 on  the continent and a  recognized authority in

13 "Y ou recall that a  few  o f  us here w ere 13 occupational disease investigations".

14 talk ing  about the surprising data  w hich seem s to  show 14 H e goes on to  say that he w as pleased to

15 that silicosis and  pneum oconiosis w as h igher in  the 15 leam  that he has three electron m icroscopies at his

16 m iners than  in  the m illers. It w as surprising because 16 disposal in the  hospital.

17 m illers are exposed to m ore dust than  m iners. It w as 17 Q  W hat is the  significance o f  three electron

18 very  significant and a  testim ony o f  R ubino 's veracity 18 m icroscopies being  available to  D r R ubino during this

19 that he 's been w orrying about that unexpected 19 tim e period  o f  tim e?

20 relationship in  h is findings." 20 A  W ell, a t that tim e it w as pretty  amazing,

21 Q  Is it  good  or a  bad  th ing  that D r R ubino is 21 because those are expensive, sophisticated pieces o f

22 reporting  on  an  unexpected finding related  to the 22 equipm ent. W hat it show s is that he  has the best

23 m iners and m illers? 23 equipm ent available to  do h is research.

24 A  T hat's good science. Y ou should  report on w hat 24 Q  A nd in  the final paragraph that M r Panatier

25 you  find. 25 didn 't ask  you  about, w hat does M r A shton say to  his

Page 1220 Page 1222

1 Q  N ow , in  connection w ith  the  nex t paragraph, you 1 colleagues concerning the qualities and independence o f

2 w ere asked som e questions about silica and the 2 D r R ubino?

3 drilling, b u t in  the m iddle o f  that paragraph there w as 3 A  H e states:

4 som e explanatory  m aterial w hich seem s to  give context, 4 "M y opinion on R ubino is this. H e is a

5 b u t w as no t show n to you  or asked about. 5 sincere, d istinguished and  m ost capable m edical

6 C an you  take a  look a t that and  tell us w hat 6 scientist. H e has a t his disposal the m ost

7 is the im plication o r  im port o f  that additional 7 sophisticated o f  equipm ent and can  go a t any dust

8 inform ation? 8 problem  w ith  profundity . A nybody w ho for a  m om ent

9 A  W ell, it says that: 9 th inks that R ubino, h is data, o r the  hospital a t the

10 " ... .th e  m iners are exposed to  host rock 10 U niversity  o f  T urin  is anything bu t top flight has

11 dust w hich  contains ... am ounts o f  m uscovite (m ic a ) ... 11 either snapped out [o f  it] o r is full o f  crap".

12 quarts ( s i l ic a ) ..." 12 Q  Y ou can pu t that one in the stack.

13 H ow ever, it goes on to  say: 13 N ow , let's look a t docum ent num ber 207.

14 "The m illers never are exposed to  those rock 14 (Exhibit 207, previously  m arked, handed to  w itness)

15 dusts o r to ... [the] m ineral balance since m illers 15 D o you  rem em ber 207 from  yesterday? That's

16 only  m ill talc, no t host rocks. R ubino now  needs a 16 the allegedly altered  version  --

17 w ritten  reference [to] com m unication on  the m ineral 17 A  The shortened version.

18 m ake-up o f  the host rocks and talc ore. The geological 18 Q  -  o f  the  prelim inary  data?

19 report from  C ard iff (on file a t FD A  here) is a  useable 19 A  Y e s ,Id o ,y e s .

20 reference fo r that and I gave you the appropriate pages 20 Q  I'm  also going to show  you the prepublication

21 yesterday fo r transm ittal to  Rubino". 21 copy o f  the article prepared by  D r R ubino and w hich you

22 Q  D oes th a t indicate that the m aterials being 22 discussed  in som e detail w ith  M r Panatier.

23 provided w ere  to hide inform ation o r  to provide 23 A nd I w ant you  to look a t the prepublication

24 inform ation? 24 docum ent, num ber 207, and then w e 're  going to  com pare

25 A  N o, the intent w as to  provide inform ation on 25 that to num ber 202, and I w ant you  to  tell u s w hat
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1 these three docum ents are and  how  they relate to  each 1 Q  A nd am ongst the sim ple tabulation  in the

2 other? 2 published version, in w hich  jou rnal d id  you  say that

3 A  Yeah. 3 is?

4 W ell, in  the prepublication departm ent, as 4 A  It's the Journal o f  O ccupational M edicine.

5 th is m atter w as raised  yesterday, there w as a  separate 5 Q  In the Journal o f —

6 line item  for cause o f  death from  larynx, lung, 6 A  Sorry, Journal o f  O ccupational M edicine, yes.

7 trachea, oesophagus and  stom ach cancer. 7 Q  Journal o f  O ccupational M edicine.

8 Q  A nd in the prepublication -- that's the 8 A nd as an  aside, w ho does the Journal o f

9 prepublication? 9 O ccupational M edicine go to?

10 A  That's the prepublication. There w as a 10 A  W ell, generally, anyone w ho's interested in

11 relatively  long list o f  different types o f  cancer. 11 hygiene in industry. So it's pretty  well anyone in

12 Q  Okay. 12 industry: m ining, m illing, factories.

13 N ow , w hen you  turn  to docum ent num ber 207, 13 It relates to  the health  o f  em ployees in  any

14 w hich is the  docum ent that M r Panatier asked you about, 14 industrial application.

15 can you tell us from  looking a t num ber 207 w hat is the 15 M R  PA N A TIER : C an you ju s t show  m e the front

16 source o f  that docum ent? 16 page?

17 W here w as it  published? 17 Perfect. Thank you.

18 A  I’ve no t com e across th is as being published in 18 B Y  M S FROST:

19 any  peer review  m edical journal. 19 Q  In the chart on page 4  o f  E xhibit num ber 204,

20 It doesn 't have a  page num ber on  o r a  journal 20 w hich  is the -  o r 202, the publication version —

21 reference, w hich  you  w ould  norm ally find. 21 A  Yes.

22 Q  B y com parison, let's take a  look a t num ber 202. 22 Q  W hat does it  show  as the incidence o f  cancer

23 (Exhibit 202, previously  m arked, handed to  w itness) 23 for the m iners and m illers?

24 W hat is  the publication inform ation as it 24 A  It breaks dow n the incidence o f  cancer in to  all

25 relates to  the R ubino study for num ber 202? 25 m alignant neoplasm s, and then it goes on to look a t

Page 1224 Page 1226
1 A  W ell, th is is a  prin t from  the Journal o f 1 neoplasm s — that's cancers — o f  the larynx, and then

2 O ccupational M edicine from  M arch, 1974. 2 the  lung, bronchus and  trachea, and then it considers

3 Q  A nd is the  Journal o f  O ccupational M edicine the 3 the  pleura, m esotheliom a, the oesophagus, the stom ach,

4 sam e journal w hich  w as referred  to  yesterday in the 4 the  intestine and  the liver and any other sites.

5 docum ents as the one w here one o f  the in-house folks a t 5 Q  H ow  does that com pare to  the table that is

6 Johnson & Johnson w as assisting D r R ubino in m aking 6 reflected  in the prepublication docum ent?

7 sure that the article w ould com ply  w ith  the 7 A  L et's have a  look.

8 requirem ents fo r publication? 8 W ell, the prepublication  docum ent also

9 A  Yes. It w as, yes. 9 review s all m alignant neoplasm s, lung, bronchus,

10 T hey have a  house style that you  follow  that 10 trachea, larynx, oesophagus, stom ach, pneum oconiosis.

11 form at i f  you 're  subm itting an article. 11 Y es, it's pretty  w ell the sam e. V ery

12 Q  N ow , M r Panatier asked you  som e questions about 12 sim ilar.

13 the very last page o f  that particular docum ent, bu t 13 Q  D oes D r R ubino m ake available data from  w hich

14 w hat he d idn 't ask  you  about w as the chart regarding 14 one can  analyze the incidence o f  m alignancies am ongst

15 the results o f  findings am ongst the m iners and  m illers 15 the  m iners and  m illers in his study?

16 in  the talc area  o f  V al Chisone. 16 A  Yes, it's published in this docum ent. He deals

17 I f  y o u  w ill turn  to the — is it the fourth 17 w ith  bo th  m iners and w ith  bo th  m illers and he looks at

18 page? 18 actual em ployees and  the control group o f  non-em ployees

19 A  Yeah. Yes. 19 and  he  com pares the two.

20 Q  W hat do  you  fm d on the  fourth page o f  the 20 Q  Y ou m entioned m esotheliom a. W hat does the

21 publication  version  o f  the R ubino study? 21 study reflect as m esotheliom a findings in  the m iners

22 A  There 's a  sim ple sum m ary o f  observed versus 22 and  m illers in V al C hisone?

23 expected deaths in both  m iners and m illers. 23 A  H e found that there w as no evidence o f

24 (R eporter clarification) 24 m esotheliom a in  either the  m iners o r the m illers in

25 It's a  sim ple tabulation. 25 their particular m ining operation.
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1 Q  So i f  Johnson &  Johnson w as attem pting to edit 1 A  W ell, b y  2003, they  had  a  larger — w hat they

2 out o f  the m edical literature any  findings related  to 2 call a  "cohort". That's the num ber o f  em ployees that

3 o ther types o f  cancer in the V al Chisone w orkforce, d id 3 com prised  1,795 m en w ho had  w orked  for a t least a  year

4 they  do a  good or a  bad  job? 4 in the  m ine and/or the  factory  betw een 1946 and 1995.

5 A  W ell, I 'm  no t aw are they  tried  to  edit out, 5 So they basica lly  d id the sam e kind o f  study

6 because the  prepublication version is as close to 6 b u t w ith  a  larger population.

7 identical to  the final published version, and in  the 7 Q  A nd w hat d id  they  conclude in 2003 as it

8 topic  o f  m esotheliom a, very  clearly  there w ere no 8 relates specifically  to  m esotheliom a, w hich is the

9 deaths. 9 issue in front o f  u s in  th is case?

10 Q  N ow , you  can  set that one aside. 10 A  W ell, in a  sim ple four-line sum m ary they

11 M R  PA N A TIER : H and it to m e, please. 11 concluded:

12 M S FR O ST: O f  course. 12 "This study provides additional support for

13 M R  PA N A TIER : Thank you. 13 an  association betw een talc  in m ining and m illing  and

14 B Y  M S FRO ST: 14 non-neoplastic respiratory d ise a se ..."

15 Q  D r R ubino 's study is no t the only study that 15 Q  Stop there. W hat does that m ean?

16 relates to  the occurrence o f  m esotheliom a in talc 16 A  W hat they  noted  w as that there w ere an increase

17 m iners and  m illers; is that correct? 17 in som e respiratory d iseases in m iners and millers.

18 A  Y es, that's correct. O ther people in the 18 Q  D oes that go back  to the silica issue that was

19 m ining o f  cosm etic grade, pharm aceutical grade talcs 19 being discussed  in  som e o f  those earlier docum ents?

20 have certain ly  looked a t the health  o f  their em ployees 20 A  It is recognized that, certainly back in  the

21 over — in m any different m ines around the  world. 21 early days, there w as a  significant am ount o f  dust in

22 Q  A nd in  connection w ith  the R ubino study, that 22 the  m ine, and that w ould  certainly raise the chance o f

23 first one w as published in 1976? 23 respiratory disease, o r w hat they  call "non-neoplastic

24 A  W as it '76? 24 respiratory  disease".

25 M S FR O ST: M r Panatier, w hat is the 25 Q  A nd w hat d id  they  conclude concerning
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1 publication  date? 1 neoplastic respiratory  disease?

2 M R  PA N A TIER : W hat? 2 A  T hen they go on to  say:

3 M S FRO ST: The item. 3 "... w hile  show ing no significant excess risk

4 M R  PA N A TIER : T his one? The official 4 for lung cancer and  m esotheliom a".

5 publication  date? M arch, '76. 5 Q  D id  they  find  any m esotheliom a in the m iners

6 M S FRO ST: A nd I apologize. I try  no t to do 6 and m illers in their report from  2003?

7 that, bu t since w e're  sharing docum ents, you 'll have to 7 A  L et m e refresh  m y se lf...

8 forgive m e. 8 N o, they  didn't, no.

9 Q  N ow , D r Rubino d id  fo llow  up  studies related  to 9 Q  2003 w asn 't the last tim e that a  researcher

10 the m iners and  m illers, d id he not? 10 looked a t the w orkers w ho had w orked as m iners or

11 A  H e and  his colleagues, o r certainly his 11 m illers in  V al C hisone; correct?

12 colleagues as the  years progressed, yes. 12 A  T hat's correct. The sam e team  plus one two

13 Q  A nd there is a  fo llow  up  o f  the m ortality  study 13 others, they  looked a t the sam e m ine operation w ith

14 o f  talc m iners and  m illers in  Italy  from  2003, is there 14 even m ore people b y  2013 -- 2017.

15 not? 15 Q  I'm  handing you  w hat I have m arked as num ber

16 A  That's right. The sam e m ine, b u t m ore people. 16 250.

17 Q  A nd I have m arked th is as 249. 17 (Exhibit 250 m arked  for identification)

18 (E xhibit 249 m arked fo r identification) 18 A re you  fam iliar w ith  th is paper published in

19 W ho w as the lead  author on the fo llow  up  in 19 2017 that's entitled M ortality  o f  Talc M iners and

20 2003? 20 M illers from  V al C hisone, N orthern  Italy?

21 A  M aurizio Coggiola. 21 A  Y es, I've read  th is paper, yes.

22 Q  A ll right, and  how  do w e spell Coggiola? 22 Q  A nd  w hat is th is paper taking a  look at?

23 A  C -O -G -G -I-O -L-A . H e's an  M D . 23 A  The aim  o f  the  study w as to  update the analysis

24 Q  W hat d id  M r C oggiola and  his colleagues look at 24 o f  m ortality  in talc  m iners and  m illers in northern

25 in  the 2003 publication? 25 Italy, and  they  looked a t the  m ortality  from  1946 to
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1 2013 o f  1,722 m ale w orkers in an  asbestos free talc 1 the V erm ont talc business.

2 m ine, o f  w hich  1,166 w ere m iners and  556 w ere millers. 2 Q  A s an  aside, w hat w ould  be  the anticipated

3 Q  Is th is  th e  sam e or a  d ifferent group o f 3 levels o f  exposure to  ta lc  fo r som eone w orking as

4 em ployees that w ere evaluated  first by  D r Rubino and 4 either a  m iner o r a  m iller in a  cosm etic talc m ine?

5 then  later by  D r Coggiola? 5 A  T hey w ould  vary.

6 A  It's an update  o f  the  group. S o m e - th e r e 6 The m iners are exposed traditionally  to quite

7 w ere probably  som e additions. 7 high levels. C ertain ly  going back to pre-w ar tim e, the

8 Q  W hat conclusion, and w ho is the lead  author on 8 quality  o f  w ork  environm ent in the m ines w as m uch

9 th is one? 9 dustier than it  is today. Today there's m ore forced

10 A  The lead  au thor w as also on  the 2003 paper, 10 ventilation, so the a ir  is less dusty.
11 Enrico  Pira, M D . P-I-R-A . 11 W hereas the m illers, w orking above ground,

12 Q  W hat do  the researchers report in 2017 12 are going to b e  exposed to m uch less talc  dust.

13 concerning their findings related  specifically  as to 13 B ut in  both cases there is a  pretty  well

14 m esotheliom a in  the talc m iners and m illers from  the 14 eight hour day exposure to  som e level o f  talc dust on a

15 V al Chisone area o f  northern Italy? 15 daily  basis for m any, m any, m any  years.

16 A  T hey concluded simply: 16 Q  W as Johnson &  Johnson aw are o f  the Selevan

17 "W e confirm  the lack  o f  association betw een 17 study in 1979?

18 exposure to asbestos free talc, lung cancer and 18 A  Y es, yes. This has been in the com pany files

19 m esotheliom a". 19 since it w as available.

20 Q  So w hat does that m ean in  plain  English? 20 Q  W ere you  fam iliar w ith  this study w hen began

21 A  It m eant that those m illers and m iners w orking 21 your w ork  in 1976?
22 in  that environm ent d id no t ge t m esotheliom a o r lung 22 C learly, you  w ouldn 't have anticipated it in

23 cancer associated  w ith  their work. 23 '76, bu t as part o f  the jo b  that you  d id  as a

24 Q  Y ou m ay  se t that aside. 24 toxicologist, d id  you becom e fam iliar w ith  this report

25 The health  status o f  m iners and m illers w ho 25 in  the tim e period  w hen it w as published.
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1 deal w ith  talc have been evaluated  in areas o ther than 1 A  I did, yes. I m ean, it's part o f  the jo b  to

2 ju s t Italy, have they  not? 2 keep up  to  date w ith  the m edical literature. So I w as

3 A  T hey have, yes. There are talc  m ines in 3 certainly aw are o f  th is one in '79, '80, yes.

4 several countries that m ine cosm etic grade talc. 4 Q  Y ou m ay set th a t aside, and  I w ill hand you

5 Q  I'm  going to hand you  num ber 51. 5 num ber 248.

6 (E xhibit 251 m arked  fo r identification) 6 (E xhibit 248 m arked  for identification)

7 A re y o u  fam iliar w ith  th is docum ent? 7 W hat is num ber 248?

8 A  Yes, I've read  this m any tim es. 8 A  It's a  publication from  a  m edical journal.

9 Q  A nd w h a t is  this? 9 It's the  Journal o f  O ccupational and  Environm ental

10 A  This is a  report from  Selevan and  colleagues, a 10 M edicine, and it's from  2002, and the title o f  the

11 U nited  States report, dated  1979, and  they look at 11 article is A  C ohort M ortality  and N ested  Case C ontrol

12 M ortality  Patterns A m ong M iners and M illers o f 12 Study o f  F rench  and  A ustrian Talc  W orkers.

13 N on-asbestiform  Talc, and  this is a  prelim inary  report. 13 Q  So w e have Italian  from  R ubino, C oggiola and

14 Q  W hen you  say m iners and  m illers in  the U nited 14 Pira. T hen w e have A m erican from  Selevan.

15 States, does th a t include any o f  the  areas w here the 15 T his one is French and Austrian?

16 W indsor m ine  w as located? 16 A  French and  A ustrian em ployees, yes.

17 A  It d id  include. Yes, it w as done as part o f 17 Q  A nd w ho w as the first au thor on that one?

18 the  V erm ont H ealth  D epartm ent's surveys. 18 A  It's M r P  W ild.

19 So it re lates to the V erm ont talc  industry. 19 Q  W -I-L-D ?

20 Q  W hat d id  Selevan and  his colleague D r D em ent 20 A  Yes.

21 an d  others conclude concerning the  incidence o f 21 Q  W hat d id  the  researchers conclude concerning

22 m esotheliom a am ongst the w orkers in  the  m ines in 22 the  risk  o f  health  effects to  French and A ustrian talc

23 V erm ont and  their exposure to talc? 23 w orkers as part o f  their evaluation?

24 A  T hey concluded th a t there w as n o  association 24 A  They sum m arized  in  tw o lines:

25 betw een m esotheliom a and m iners and  m illers w orking in 25 "The m ortality  from  non-m alignant respiratory
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1 d isease w as found to be related  to h igh  cum ulative

2 exposure to talc dust. The sm all excess in lung cancer

3 does no t seem  to  b e  attributable to  talc".

4  Q  D o they  find  any m esotheliom a?

5 A  Just le t m e check, p le a s e ...

6 N o, in both  the A ustrian cohorts they  found

7 no  cases o f  m esotheliom a, and  in the  French group they

8 found no cases o f  m esotheliom a.

9 Q  A re y o u  fam iliar w ith  th is docum ent, sir?

10 (Exhibit 246 m arked for identification)

11 A  Yes, I rem em ber this.

12 Q  A nd w hat is this?

13 A  This is a  publication in  the A m erican Journal

14 o f  Industrial M edicine from  1990 and  it is from  a

15 N orw egian  talc  m ine, a  cosm etic talc  m ine.

16 The au thor is E bba W ergeland.

17 Q  Y ou're going to  have to  spell that one for me.

18 A  Y eah. W ergeland. W -E-R -G -E-L-A -N -D , and he oi

19 she is an M D.

20  Q  A nd you  said  that is N orw ay?

21 A  It is in  N orw ay. Yes, it is N orw ay, yes.

22 Q  W hat w ere they  studying in the  N orw ay

23 em ployees?

24 A  T hey w ere essentially  looking for the  health  o f

25 em ployees w ho w ere exposed to  talc  dust as p art o f  the
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1 general population.

2 Q  A nd w hat d id  they  conclude concerning the

3 existence o f  m esotheliom a?

4  A  Just le t m e double ch eck ...

5 T hey don 't report m esotheliom a as a  cause o f

6 death. There 's no  m ention o f  m esotheliom a as a  cause

7 o f  death.

8 Q  So no m eso reported?

9 A  N o m eso reported, no.

10 Q  I f  one w ere to exclude the original R ubino

11 study from  the list o f  epidem iological studies related

12 to  the relationship betw een talc m iners and m illers and

13 the developm ent o f  m esotheliom a, w ould it change the

14 conclusion  a t the end o f  the day concerning the

15 relationship betw een exposure to cosm etic talc and  the

16 risk  o f  the developm ent o f  m esotheliom a?

17 A  N o, it  wouldn't.

18 I m ean, in all these cases w e have several —

19 certain ly  w ell over 2 ,000 em ployees exposed to  quite

20  h igh levels o f  talc dust pretty  w ell all day  for 20 or

21 m ore years, and  in no  case w as m esotheliom a ever

22 reported.

23 Q  W hen yo u  com bine the historic testing  done both

24  in ternally  by  Johnson & Johnson and externally  by  its

25 consultants w ith  the epidem iological findings o f  the
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1 their job .

2  T hey looked for m esotheliom a, tuberculosis,

3 pneum oconiosis, lung disease in general.

4  Q  A nd w hat d id  they conclude concerning the

5 health  status o f  the N orw egian  talc w orkers?

6 A  W ell, th is w as a  group o f  94 talc  m iners and

7 295 talc m illers exposed to  non-asbestiform  talc, and

8 they  com m ented that:

9 "M esotheliom a, tuberculosis o r pneum oconiosis

10 w ere not reported  as a  cause o f  death".
11 Q  So no  m esotheliom a?

12 A  N o  m esotheliom a.

13 Q  A re you  fam iliar w ith  th is one, sir?

14 (Exhibit 247 m arked for identification)

15 A  Y eah, th is is a  fo llow  up  from  the sam e team ,

16 D r W ergeland in Norw ay. T his one is dated  2017 and

17 it's published in the A m erican Journal o f  Industrial

18 M edicine.

19 Q  The sam e se t o f  N orw egian  w orkers?

20 A  It's the sam e w orkers, yes.

21 Q  W hat d id  they  conclude?

22 A  It's essentially  a  longer fo llow  up  w ith  m ore

23 w orkers.
24  B ut they  follow ed up for 24 years, covering

25 1953 to  2011, and  they com pared the w orkers w ith  the
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1 m edical researchers w ho have looked a t the issue o f

2 developm ent o f  disease am ongst those w ho w ork all day

3 in  their w ork  day w ith  cosm etic talc products, w hat

4  does that lead y o u  to  conclude on b eh a lf o f  Johnson &

5 Johnson concerning the risk  for developm ent o f

6 m esotheliom a for users o f  its cosm etic talc products?

7 A  O kay. I'm  trying to  sum m arize that in a  couple

8 o f  sentences.

9 It's clear that in none o f  the analyses o f

10 baby pow der talc  has anyone found asbestos, and i f  we

11 look a t som e real life exposure o f  people w ho've been

12 exposed to quite high levels o f  talc dust every day o f

13 their lives fo r 20, 30 o r m ore years, and no cases are

14 there reports o f  m esotheliom a.

15 Q  D uring the  years you  w orked  for Johnson &

16 Johnson and  w ith  all the in teraction you’ve  had w ith

17 their scientists and the outside experts, w hat w as the

18 consensus o f  the scientists, both  a t Johnson &  Johnson

19 and  on the outside consultants, concerning health  risk

20  for users o f  Johnson 's cosm etic body pow ders?

21 A  A ssum ing and presum ing that consum ers use the

22 product as d irected and  in a  norm al consum er fashion,

23 there w as zero health  risk.
24 Q  W hen you  talk  about "consum ers", w e talk  about

25 them  in  sort o f  a  hypothetical way.
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1 B ut as an  em ployee o f  Johnson &  Johnson, w ere 1 A  It does, yes. T hat's been the case since the

2 you  a  user o r consum er o f  those products yourself? 2 1940s w hen the com pany se t up  w hat they  call a  "company

3 A  A bsolutely, yes. I m ean, I've had th re e - - w e 3 credo".

4 have had three -  m y w ife  and  I have three children. 4 Q  W hat's that?

5 W e certainly used  baby pow der. 5 A  It's an interesting little  one page docum ent,

6 A ll three o f  m y children are m arried  and  have 6 and  it's g o t about four paragraphs.

7 fam ilies. B etw een them  there is an additional eight 7 It w as in itiated  by  the then  C hairm an o f  the

8 grandchildren and I know  that I can  go into any  o f 8 com pany, G eneral Johnson, and he set out the guiding

9 their hom es and  they use  talc pow ders, m ostly  Johnson 's 9 princip les that all em ployees have to  follow  to  ensure

10 B aby  Pow der. 10 that the com pany perform s well.

11 M y m um , w ho passed  aw ay a  few  m onths ago, 11 Q  A nd how  does that relate to  this?

12 alm ost 99, she used  Johnson 's B aby Pow der pretty  w ell 12 A  W ell, the first principle says that w e have a

13 all her life. 13 responsibility  to the users o f  our products, nurses,

14 So from  a  personal view , I have never had any 14 doctors, m um s, babies, e t cetera, and  the products

15 concern fo r m y se lf o r m y fam ily  in  using  baby pow der. 15 should  be safe.

16 Q  In connection  w ith  the com pany view  o f  the 16 That's the first principle.

17 efficacy and  the safety o f  Johnson 's B aby Pow der, you 17 Q  O ver the years, has Johnson &  Johnson kept

18 are here as the corporate representative. 18 abreast o f  the developm ent o f  the  scientific and

19 So w hat is Johnson &  Johnson 's position, as 19 m edical literature as it re lates to  talc?

20 w e sit here  today, concerning the status o f  its 20 A  I believe so, yes.

21 cosm etic talc products and  the potential fo r the 21 C ertainly, i f  you  look through the com pany

22 existence o f  asbestos in  those products? 22 files, you  w ill f ind  a  lot o f  correspondence, a  lo t o f

23 A  The com pany is very clear. T here is no t and 23 im portant inform ation on  the safety o f  talc, published

24 never has been  any  asbestos in the talc  products, and 24 in the  m edical literature from  sym posia, m eetings.

25 the  products are safe to  use. 25 There is a  great deal o f  talc safety
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1 Q  E ven though they th ink  that, w hy  not ju s t 1 inform ation in the  public dom ain, and the com pany has

2 include a  w arning? 2 ensured  that it  keeps up  to  date w ith  that.

3 M r Panatier talked to you  for a  very  long 3 Q  I f  you  had  to tell som eone w hat you  th ink  on

4 tim e about w arnings. 4 b e h a lf o f  the com pany about the safety o f  the baby

5 Y ou have to ld  us you don 't have any concerns 5 pow der o r the o ther cosm etic pow ders, w hat w ould  you

6 about (he product, the com pany doesn 't have any 6 tell them ?

7 concerns about the product. W hy no t ju s t th row  on  a 7 A  I w ould  tell them  that there 's no hazard  in

8 w arning fo r the fun o f  it? 8 using  those products, that they 're quite safe to  use,

9 A  I th ink  the best answ er to that is to recognize 9 and have been since the 1890s.

10 that a  w arning should  m ean there is an issues. There 10 There 's never been any proven  issue w ith

11 is a  concern to  be avoided. 11 products w hen used as intended. The product is safe.

12 W e seem  to  pu t w arnings in  m any cases w here 12 M S FR O S T : Let's go o f f  the record.

13 you 've go t to  question  w as that right. I get a  cup o f 13 (O ff the record  a t 3:22 pm )

14 coffee from  a  w ell know n store, it says, "Caution, 14 (O n the record  at 3:29 pm )

15 product m ay be  hot". I know  that. 15 M S FRO ST: D r H opkins, those are all the

16 B ut in  the case o f  talc  products, there is 16 questions I’m  going to  have for you  this afternoon.

17 never a va lid  reason to say there is a  safety issue 17 I am  now  going to  pass the w itness and I

18 w ith  th is product. So a  w arning becom es in a  sense 18 believe som e o f  the o ther law yers w ill have som e

19 irrelevant. 19 questions for you.

20 It can  actually  devalue the nature o f 20 T H E  W ITN ESS: T hank  you.

21 w arnings b y  hav ing  unnecessary warnings. 21 EX A M IN A TIO N :

22 So I believe that there is no valid  reason to 22 B Y  M R  G A FFR EY :

23 have a  w arning on  th is product re la ting  to  asbestos. 23 Q  H ello, D r H opkins.

24 Q  D oes Johnson &  Johnson take seriously its 24 A  H ello.

25 responsib ility  to  its custom ers and  users? 25 Q  M y nam e is M arc Gafffey. I represent W hittaker
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1 Clark & Daniels. 1 A  It is correct, yes.

2 You and I have met a number o f  times over the 2 Q  A nd in m y rev iew  o f  those docum ents, I have no t

3 past few days, have we not? 3 seen a  docum ent w hich  referenced W hittaker C lark &

4 A We have, yes. 4 D aniels as a  source o f  talc  used  either in Johnson &

5 Q And you understand I represent Whittaker Clark 5 Johnson B aby Pow der o r Johnson &  Johnson Show er to

6 & Daniels in this case? 6 Show er; is that correct?

7 A Ido,yes. 7 A  That's correct. I 've  no t seen it used in

8 Q Just from my own understanding, Johnson & 8 m anufacturing operations fo r e ither o f  those products.

9 Johnson's Baby Powder was manufactured through the Baby 9 Q  Okay.

10 Products division of Johnson & Johnson? 10 Just to  conclude that area o f  questioning,

11 A Yes. Historically, it was termed Baby Products 11 w ould  it be  true to  the b est o f  your know ledge that

12 division. It became Consumer Products division back in 12 W hittaker C lark  &  D aniels w as never a  source o f  talc

13 the 1990s, but historically the terminology on 13 used  in the production  o f  either Johnson &  Johnson B aby

14 letterhead is Baby Products Company. 14 Pow der o r Johnson &  Johnson Show er to Shower; is that

15 Q Okay. 15 correct?

16 And, likewise, Shower to Shower, which 16 A  That’s correct. A s far as I'm  aw are having

17 I understand became — came into production some time 17 read  as m any docum ents — not quite 170,000 — b u t I've

18 later; is that correct? 18 n o t seen W hittaker C lark D aniels supply as a  source o f

19 A It did, yes. 19 product used  for sale to  the consum er.

20 Q And I think we established the date some time 20 Q  A nd that w ould  be  fo r production?

21 during the course of this deposition, but it was a 21 A  For production, yes.

22 later period? 22 Q  A nd y o u  had m ade reference — I forget i f  it

23 A It was much later, yes. 23 w as D ay 1 o r D ay 2 o f  your testim ony — to  certain  m ine

24 Q And was that also produced through the Baby 24 strikes?

25 Product division and later the Consumer Products 25 A  T here w as a  m ine strike in the V erm ont m ine in

Page 1244 Page 1246

1 division? 1 the 1980s, as I recollect, yes.

2 A  That's correct, yes. 2 Q  W as that the only  m ine strike, to  your

3 Q  A nd yo u  are, as you 've testified  here in the 3 know ledge?

4 past few  days, fam iliar w ith  the suppliers o r the 4 A  O n the V erm ont m ine, yes, yes.

5 sources o f  talc  for use in the B aby Product division, 5 Q  A nd during that m ine strike, w as it necessary

6 an d  later the  C onsum er Product division, throughout 6 fo r Johnson &  Johnson to  obtain talc for use in baby

7 yo u r tenure and  subsequently  in your tim e as a 7 pow der and Show er to  Show er from  som e other source?

8 consultant; is that correct? 8 A  It was. In  fact, fo r a  very short period  o f

9 A  Y es, I read  the correspondence that I — has 9 tim e, I th ink  ju s t a  few  m onths, they  reverted to the

10 b een  available to  m e to  see w ho the suppliers were. 10 historic Italian  00000 talc from  the Fontana m ine in

11 Q  D uring the past four days o f  your testim ony, I 11 Italy.

12 have no t heard  you  reference W hittaker C lark &  D aniels 12 Q  Okay.

13 as a  supplier o r a  source o f  talc to  Johnson &  Johnson 13 W as there a  particular com pany that sourced

14 for use either in  baby  pow der o r Show er to  Show er; is 14 th at talc for use in baby pow der and Show er to Show er

15 that correct? 15 to  Johnson &  Johnson fo r production  during the m ine

16 A  It's correct. I've no t seen W hittaker C lark 16 strike?

17 D aniels' letterhead o r  correspondence in products that 17 A  Yeah, the records that I've seen  indicate it

18 w e used  fo r sale to  m anufacture Show er to  Show er or 18 w as supplied b y  C yprus M inerals a t that tim e.

19 Johnson 's B aby  Pow der. 19 Q  I'm  going to ask  you  to assum e for the m om ent

20 Q  A nd, in  fact, Johnson &  Johnson tu rned  over a 20 th at W hittaker C lark &  D aniels on  M arch 19 ,1977 , sold

21 num ber o f  docum ents in th is litigation; is  that 21 five 50 pound containers o f  141 talc  to  Johnson &

22 correct? 22 Johnson B aby Products division.

23 A Yes. 23 W ould  you  have know ledge o r  an  idea o f  w hat

24 Q A nd from  w hat I've seen, it’s an estim ated 24 that w ould have been used for?

25 170,000 pages o f  docum ents; is that correct? 25 A  W ith a  hundred per cent certainty I w ouldn 't be
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1 sure w hat it w as used  for, bu t that is a  very  sm all — 1 A  N o, it's the sam e — sam e thing. It's too

2 sm all am ount. 2 sm all.

3 It w ould  be too sm all to  be  used  in a 3 It w ouldn 't — w ouldn 't barely  go in  the pipe

4 m anufacturing operation, bu t it's the  k ind  o f  am ount 4 w ork  o f  the production  operation. So it's too sm all an

5 that w ould be  used  in  an  R & D  operation i f  R & D  w ere 5 am ount.

6 evaluating a  talc  sam ple fo r a  product. 6 Q  A nd  w hat i f  W hittaker C lark &  D aniels sold 12

7 It could  well have gone to  the research 7 fifty  pound  containers o f  5251 talc  to  Johnson &

8 laboratory to  see i f  it's o f  value in the com pany. 8 Johnson? W ould  that have been used  in  production?

9 (R eporter clarification) 9 A  Again, that's too sm all.

10 A  research  sam ple. 10 The production  operation  m ns by m any tons

11 Q  A nd R & D  stands for R esearch and  Developm ent? 11 p er operation. H a lf  a  ton o f  talc w ould  not -  w ould

12 A  R esearch and D evelopm ent, yes. 12 barely  go  into the m achinery. It's too sm all to be

13 Q  A nd i f  Johnson &  Johnson had  to , o r w anted  to 13 used.

14 use  talc 141 from  W hittaker C lark, w hat w ould  they  have 14 It's the k ind  o f  am ounts that the research

15 h ad  to do in o rder to b e  able to  produce that talc from 15 group  w ould  use i f  they  w ere evaluating a  sam ple o f

16 th at m aterial? 16 talc.

17 A  T hat w ould  have needed to  have gone through a 17 Q  W hat about, ju s t using  odd num bers, 50 pound

18 fairly  detailed  validation  process. 18 bags o r 50 pound  containers o f  3440 talc, w ould that

19 Part o f  that w ould  have been to  ensure that 19 have been used  in  production?

20 it m et, as w e 've  talked about earlier, the 20 A  A gain, the sam e -  the  sam e applies. A  50

21 specification. 21 pound sack is ju s t too sm all to  even get through — you

22 B ut also  that it m atched the fragrance that 22 know , it w ould  never be used  in  the equipm ent.

23 w as currently  being used  and th a t it  processed 23 The equipm ent w orks b y  tons, no t a  few

24 according to  the  w ay  the factory w ould  require it. 24 pounds. So those k ind  o f  num bers, 50 pounds, 100

25 It w ould  need  to -- the  p roduct w ould  need to 25 pounds, that's the  kind  o f  th ing  that the research and

Page 1248 Page 1250

1 be pu t on  stability. The product w ould  need to have 1 developm ent group could w ell be evaluating.

2 been  evaluated by  consum ers. 2 Q  So you  can  state w ith  reasonable certainty that

3 So they  cou ld  w ell have — they w ould  use 3 i f  W hittaker C lark  &  D aniels delivered  a  50 pound -

4 those k ind  o f  four 50 pound  sacks -  could  w ell have 4 50 -  50 -  50 pound  containers o f  talc to  Johnson &

5 been done fo r a  prelim inary  evaluation. 5 Johnson, it w ould  n o t be  used  in  production  for either

6 Q  B ut it  w ould  n o t have been  feasible to  Johnson 6 Johnson & Johnson B aby Pow der o r Show er to Show er?

7 &  Johnson to  use  the five 50 pound containers o f  141 7 A  Y es, I can. W ith  reasonable certainty, that is

8 talc  in the production? 8 the case, yes.

9 A  No. N o, the production  uses am ounts in  the 9 Q  Thank you.

10 tonnages, no t a  few  hundred pounds. 10 A  T hank  you.

11 Y ou w ould  no t have -- you  w ould  no t have used 11 M R  G A FFR EY : A nd I appreciate your endurance.

12 the  equipm ent for that. 12 M R  PA N A TIER : A ll right. Let's go o f f  the

13 It's m ore likely  -- and, again, I'm  only 13 record.

14 guessing -- it sounds m ore like an R & D  project. 14 (O ff the record  a t 3:39 pm )

15 R esearch and  developm ent project. 15 (O n the record  a t 3:44 pm )

16 Q  A nd yo u  can state w ith  reasonable certainty, 16 EX A M IN A TIO N :

17 then, that the  141 talc  -- the five 50 pound  containers 17 B Y  M R  PA N A T IE R

18 from  W hittaker C lark  &  D aniels w as no t used  in 18 Q  W e’re  going to  proceed w ith  m y questions i f

19 production? 19 no  one else on the  phone has questions.

20 A  W ith  reasonable certainty, it's too sm all an 20 The nex t exhibit is 252.

21 am ount to  ship to production. 21 (Exhibit 252 m arked for identification)

22 Q  A nd, likew ise, i f  W hittaker C lark &  D aniels 22 H ere you go, sir.

23 shipped to Johnson &  Johnson B aby Products division 23 A  Thank you.

24 three 50 pound  containers on January  19 ,1 9 7 9 , that 24 Q  Sir, can  you  see that th is is a  letter dated

25 w ould  no t have been  used in  production? 25 February  16 ,1970; it's from  D onald  Ferry a t Chas
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1 M athieu to R obert G  Sm ith a t W hittaker C lark & D aniels? 1 Q  A nd W hittaker C lark &  D aniels is saying they're

2 A  That's w h a t it says on the letter, yes. 2 prepared  supply m ore; right?

3 Q  D o y o u  understand the  questions that you  w ere 3 A  Yes.

4 ju s t  given w ere  from  the law yer from  W hittaker C lark & 4 Q  O kay. Y ou can set that aside, sir.

5 D aniels; right? 5 W hat I w ant to  do is I k ind  o f  - - 1 w ant to

6 A  Yes. 6 start near the end, because you recall that you  w ere

7 Q  Okay. 7 asked to  look a t the R ubino paper and the

8 So D on Ferry  says here to  the President o f 8 prepublication  version; right?

9 W hittaker C lark  &  D aniels: 9 A  Yes.

10 "D ear B o b ..." 10 Q  R ight. O kay. I'm  going to leave this Post-it

11 A nd then he  says: 11 on  there.

12 "W e have been review ing the situation o f 12 A nd you  w ere show n -- rem em ber yesterday we

13 M etropolitan  T alc  C o and  its future operations here in 13 established R ubino w rote  tw o papers in the '70s; right?

14 th is office and  believe that because o f  the recent 14 A  H e w rote a  paper that w as published in the

15 developm ents, that serious consideration should  be 15 A m erican  Journal o f  H ygiene.

16 given  to the raising  o f  price on  all grades o f  C anadian 16 Q  W ell, no, he published one that w as published

17 T alc currently  sold. W hile our initial estim ate o f  the 17 in  the Journal o f  O ccupational M edicine?

18 situation seem ed to  indicate a  m ore gradual approach to 18 A  O ccupational M edicine, yes.

19 the problem , several th ings have occurred w hich we 19 Q  A nd then he  w rote  a  second one published in the

20 believe m ake it reasonable to increase p rices alm ost 20 Society for O ccupational and Environm ental H ealth;

21 im m ediately". 21 correct?

22 That's ju s t ou r context; okay. 22 A  O kay. I've no t seen  that. W as that the one we

23 "The large loss sustained last year by 23 discussed  yesterday?

24 M etropolitan  w as caused by  failure o f  prices to m eet 24 Q  It indeed is.

25 the  costs o f  producing a t South Plain-field. A s you 25 A  A nd w hat w as reference for the publication?
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1 are w ell aw are, w e have received the  initial order from 1 Q  So the reference o f  the publication w as the

2 Johnson &  Johnson  o f  N ew  B runsw ick fo r 1100 tons o f ... 2 exhibit w hich  I can  show  you.

3 1615 talc  to  cover the  period  o f  February  23rd  through 3 B ut here's the first one; okay. R em em ber

4 June 15th." 4 there w as a  m ortality  study?

5 N ow , 1,100 tons is a  lo t m ore than  a  couple 5 A  Yes.

6 o f  50 pound bags; right? 6 Q  A nd  a  m orbidity  study, rem em ber?

7 A  It is, yes. 7 A  Y es, yes.

8 Q  A nd 1615 is Italian talc; correct? 8 Q  A nd I asked you  the question. I said:

9 A  It is, yes. That's m y understanding, yes. 9 m ortality  m eans death; m orbidity  m eans illness?

10 Q  Right. 10 A  Correct.

11 "They have indicated  great concern  to  us that 11 Q  R ight.

12 i f  Show er to  Show er should m eet w ith  good m arket 12 So you  w ere looking at the m ortality  study.

13 approval, they  m ight have to  increase th is tonnage and 13 T hat w as the first study; right?

14 w onder about our abilities to  supply. W e have assured 14 A  Yes.

15 them  that w ith  the existing business w e have in hand, 15 Q  1976 is w hen it actually  ended up in the

16 w e could  take care o f  betw een 2000 and  2500 tons on an 16 Journal o f  O ccupational M edicine?

17 annual basis." 17 A  Y es, and  o f  course it also discusses o ther

18 D id I read  that right? 18 diseases.

19 A  Y ou did, yes. 19 Q  Right.

20 Q  A ll right. 20 I f  you  w ant to fin ish  today, you ju s t got to

21 So on  the basis o f  an  actual docum ent, w e 21 answ er the questions; okay?

22 know  that Johnson &  Johnson actually  ordered 1,100 tons 22 A  Yes.

23 o f  Italian  from  W hittaker C lark &  D aniels a t som e point 23 Q  O kay. A ll right.

24 before February  16 ,1970; correct? 24 N ow , w hat you  w ere show n by  M s Frost w as the

25 A  T hat's w hat it w ould  im ply, yes. 25 prepublication copy w hich  you and I asked about
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1 yesterday. 1 ju s t broken dow n by  m iners and m illers; right?

2 A  Yes. 2 A  Correct.

3 Q  N ow , the prepublication  copy, that entire 3 Q  Okay.

4 packet is dated  M arch 2 0 ,1 9 7 8 ? 4 B ecause then  he has o ther tables broken dow n

5 A  Yes. 5 by  am ounts o f  exposure; right?

6 Q  N ow , unless Johnson & Johnson bought D r R ubino 6 A  Correct.

7 a  tim e m achine, he could no t have g iven them  a 7 Q  So let's ju s t look a t -- the easiest one to

8 prepublication copy o f  the second article, the 8 look at is m iners and m illers there?

9 m orbidity  article, before that article cam e out; 9 A  Yes.

10 correct? 10 Q  O n that page?

11 A  A nd w h at w as the date o f  the m orbidity  article? 11 A  Yes.

12 Q  M arch 2 0 ,1 9 7 8 . 12 Q  A nd you  can see there 's different cancers that

13 A  Okay. 13 are reported; correct?

14 Q  Okay. 14 A  Correct.

15 So w hen  you  w ere com paring the 15 Q  There are a  few  elevated cancers, bu t not by

16 prepublication, and M s Frost w rote it up there. She 16 m uch in  th a t publication; is that right?

17 w rote: prepublication? 17 A  T hat is right, yes.

18 A  Yes. 18 Q  Okay.

19 Q  A nd publication? 19 N ow , it sounded to  m e like w hat you  guys w ere

20 A  Yes. 20 try ing  to do w as to suggest that the data that I said

21 Q  The prepublication copy w as for the article 21 didn 't m ake it in to  the m orbidity  study w as actually in

22 published in  1979. W e do no t have a  prepublication 22 the m orbidity  study; right?

23 copy o f  the one published in '76. 23 A  W ell, that's w hat you 're saying.

24 D o you  have that straight now ? 24 Q  W ell, that's w hat you  guys w ere doing; right?

25 A  M ay I look a t the exhibit? 25 A  That's w hat you 're  saying.

Page 1256 Page 1258

1 Q  O f  c o u rse . T h e re  i t  is , a n d  y o u  c a n  se e  in  th e 1 Q  That's w hat I'm  saying you w ere doing; am  I

2 to p  c o m e r  th e  R u b in o  m o rb id ity  s tu d y ; r ig h t? 2 right?

3 A n d  th e  d a te  o n  th a t  is  1 978? 3 A  I'm  no t sure how  you 're  interpreting it. S o -

4 A  Y e s . 4 Q  Okay.

5 Q  O k a y ? 5 A  — let's pass on that one.

6 A  Y e a h . 6 Q  Sure. Okay. W e'll pass. W e'll com e back to

7 Q  A n d  th e n  y o u  c a n  se e  th is  is  th e  p re p u b lic a tio r 7 that; okay?

8 c o p y  fo r  th e  m o rb id ity  s tu d y ; r ig h t? 8 A  Yes.

9 A  T h a t  is  th e  d a te , y e s . 9 Q  So th is is the data  from  the second study that

10 Q  O k a y . 10 I'm  putting  in front o f  you, all right, and it reports

11 N o w , th e  m o r ta l ity  s tu d y  a lso  h a d  d a ta  o n J 1 on  cancers o f  larynx, oesophagus, stom ach; okay?

12 c a n c e rs ;  r ig h t? 12 A  It does, yes.

13 A  Y e s . 13 Q  A nd you  have the data  from  the previous study

14 Q  O k a y . 14 there.

15 N o w  g o  a h e a d  a n d  tu rn  to  th e  p a g e  th a t 15 A  Yes.

16 M s  F ro s t  f la g g e d  fo r  y o u ; o k a y ? 16 Q  Right.

17 S o  th e  f ir s t  s tu d y  h a d  d a ta  o n  c a n c e rs? 17 N ow , i f  you  look at the observed and expected

18 A  Y e s . 18 and  you com pare it w ith  the second study, it is a

19 Q  T h e  s e c o n d  s tu d y , w h ic h  y o u  h a v e  s e e n  th e 19 different data  set; correct?

2 0 a c tu a l  p u b l ic a tio n , d id  n o t  e x c e p t  f o r  lu n g  c a n c e r ; 20 A  It is, and  I believe I said  h a lf  an hour ago

21 c o rre c t? 21 th at the reports w ere essentially  sim ilar.

22 A  Y e s . 22 Q  Except that the raw  data  from  the second paper

23 Q  A ll  r ig h t. 23 never m ade it  into the paper; right?

2 4 S o  y o u  a re  lo o k in g  a t  th e  f i r s t  p u b lic a tio n 24 A  That’s an interpretation, yes.

25 a n d  i t  h a s  — w h a t  y o u 're  lo o k in g  a t  o n  th a t  p a g e  is 25 Q  W ell, that's a  fact, isn 't it?
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1 A  Y e s . I t  is , y e s . 1 A  T hat w as their proposal, yes.

2 Q  A ll  r ig h t,  s ir . Y o u  c a n  s e t  th a t  a s id e . 2 Q  Okay.

3 O k a y . S o  n o w  w e 're  g o in g  to  ju m p  a ro u n d 3 "The conclusion  is based  on the hum an

4 a g a in . W e 're  g o in g  to  g o  to  th e  y e a r  2 0 0 0 . 4 epidem iology studies that purportedly  link  Talc use in

5 (B r ie f ly  o f f  th e  re c o rd ) 5 the  perineal area w ith  ovarian cancer. The w eb address

6 T h is  w il l  b e  25 3 . 6 ... [is yada  yada] The N T P B oard  o f  Scientific

7 (E x h ib it  2 5 3  m a rk e d  fo r  id e n tif ic a tio n ) 7 C ounselors is scheduled to  m eet D ecem ber 13 or 14 to

8 H e re  y o u  g o , sir. 8 review  the conclusion. A ttention from  the press m ay be

9 E x h ib it  2 5 3  is  a  m e m o  b y  th e  C T F A , d a te d 9 expected  before then, how ever, since the report is

10 O c to b e r  1 0 ,2 0 0 0 ;  d o  y o u  se e  th a t? 10 publicly  available.

11 A  I  d o , y e s . 11 C TFA  has contacted  a  consultant in

12 Q  A n d  i t 's  f ro m  L in d a  L o re tz , w h o  w e  h a v e 12 epidem iology to  determ ine i f  sufficiently  high  pow ered

13 d is c u s s e d  b e fo re ;  r ig h t? 13 epidem iologists w ill be  available to  question the

14 A  Y e s. 14 studies being  used  to support the ovarian cancer

15 Q  A n d  sh e 's  w i th  th e  C T F A ; tru e ? 15 concern, a long w ith  a  cost estim ate. A  crisis

16 A  S h e  is ,  y e s . 16 m anagem ent firm  has also been  contacted to  determ ine

17 Q  Y o u  h a v e  ta lk e d  so m e  a b o u t th e  N T P , th e 17 the  cost o f  preparing  for the  expected public  interest.

18 N a tio n a l  T o x ic o lo g ic a l  P ro g ra m ; r ig h t? 18 W hen th is inform ation is received, it  w ill be forw arded

19 A  Y e s . 19 to the T ask  Force fo r review  and support."

2 0 Q  A n d  j u s t  to  m a k e  i t  c le a r ,  u l tim a te ly  th e  N T P 20 So the industry w as k ind  o f  scram bling to

21 w a s  c o n s id e r in g  ta lc  w ith  n o  a sb e s to s  in  it; r ig h t? 21 reply  to  this; right?

2 2 A  T h a t  is  c o r re c t,  y e s . 22 A  Y es, the industry w as putting  together their

23 Q  R ig h t. 23 position  to defend the safety o f  talc.

2 4 S o  w h e n  M s  F ro s t  w ro te  o n  h e r  b o a rd , "N T P , 24 Q  A nd  ultim ately  they  p u t forth  their position;

25 n o t  a  c a rc in o g e n  -  ta lc  n o t  a  c a rc in o g e n " , th e y  w e re 25 right?
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1 only  considering talc  that had  no  asbestos in  it; 1 A  T hey did, yes.

2 correct? 2 Q  A nd they persuaded the N T P no t to find  that

3 A  T hey w ere considering the w ord  "asbestiform 3 non-asbestos talc w as a  carcinogen; right?

4 free talc". 4 A  T hat w as the outcom e o f  the dialogue, yes.

5 Q  R ight, w hich i f  it's asbestiform  free, it's 5 Q  A ll right.

6 asbestos free; correct? 6 This nex t one w ill be  som ething -  254. That

7 A  Correct. 7 w ill be  quicker.

8 Q  A ll right. 8 (Exhibit 254 m arked for identification)

9 A nd you 're  aw are that bo th  the N T P and IA RC 9 So this is an  email, and, sir, you can  see

10 consider talc  containing asbestos to  be  a  carcinogen; 10 that this is  from  R ichard  Zazenski and he  is at

11 correct? 11 Luzenac; correct?

12 A  T hey do. 12 A  Correct.

13 Q  A nd Johnson &  Johnson w ould  agree w ith  that; 13 Q  Okay.

14 correct? 14 A nd this is dated  January  2 ,2 0 0 1 , so this is

15 A  Correct. 15 ju s t a  couple o f  m onths after the  N T P announced their

16 Q  A ll right. 16 proposal; right?

17 So for background, here 's w hat she said: 17 A  Yes.

18 "The N T P  background docum ent addressing the 18 Q  A nd num ber 1 says:

19 listing  o f  Talc in the R eport on  C arcinogens w as posted 19 "Jim  congratu lated  us fo r a  fine victory, but

20 on  the N T P  w ebpage today, w ith  the conclusion that 20 suggested w e n o t ge t too confident ju s t yet. He

21 N on-asbestiform  T a lc ..." 21 confirm ed that the talc  session w as quite an

22 So non-asbestos talc: 22 em barrassm ent fo r N T P b u t that m ight also m otivate them

23 "... is 'reasonably anticipated  to be  a  hum an 23 to  address the talc  definition issue w ith  greater

24 carcinogen'". 24 resolve".

25 So that w as w hat w as proposed by  NTP; right? 25 N ow , before w e m ove on into the rest o f  this
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1 thing, w e've been  talk ing  a  lot about definitions in 1 A  Again, I repeat w hat I said. Johnson &  Johnson

2 this case; right? 2 ow n the com pany, babycenter.com . It w as a  com pany the)

3 A  Yes. 3 purchased.

4 Q  W hat is  asbestos? W hat is asbestiform ? The 4 P art o f  that rem it is that they  have zero

5 difference betw een  m assive trem olite and asbestiform 5 control over w hat is w ritten  on the w ebsite.

6 trem olite, and  so forth; right? 6 So the idea o f  influence is — it ju s t does

7 A  Yes. 7 n o t exist, e ither for o r against any com m ent on  the

8 Q  N ow , the  industry w as using  sort o f  a 8 w ebsite.

9 definition defense w ith  the N TP; correct? 9 Q  Johnson &  Johnson ow ns babycenter.com ?

10 A  That's -- that is possible, yes. 10 A  T hey ow n the com pany.

11 Q  A ll right. 11 Q  H as no control over them ?

12 W ell, i f  you  go dow n to  the second to  last 12 A  B ut has no control over the editorial content.

13 paragraph, M r Zazenski, w ho is at Luzenac, now  Im erys, 13 Q  A ll right.

14 says: 14 A nd we're no t to  read  it one w ay  or another

15 "W e, the talc  industry, dodged a bullet in 15 i f  Johnson &  Johnson links to  babycenter.com  on the

16 D ecem ber based  entirely  on the confusion over the 16 Johnson &  Johnson.com  w ebsite?

17 defin ition  issue". 17 A  W e can in terpret any w ay  w e w ish, bu t the

18 D o you  see that? 18 reality  is  that Johnson &  Johnson has zero control over

19 A  That's w hat he has w ritten. 19 the content o f  the w ebsite, the w ay it’s written.

20 Q  A ll right, sir. Y ou can  set that aside. 20 Q  That's no t the question I asked.

21 O kay. Let's go back  tow ards the beginning o f 21 The question I asked is: w e 're  no t to  take it

22 the questions asked by  M s Frost. 22 as any type o f  endorsem ent that Johnson &  Johnson

23 N ow , you  said a t the beginning o f  your 23 offers babycenter.com  as a  resource to people on their

24 exam ination and at the  end, you  said  talc  is safe for 24 ow n w ebsite; correct?

25 use, including baby talc; right? 25 A  A gain, Johnson &  Johnson ow ns the com pany, but
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1 A  Yes. 1 no t the content. So w hat is w ritten  on the w ebsite is

2 Q  N ow , I show ed you a  w ebsite  controlled by 2 not endorsed by  Johnson &  Johnson.

3 Johnson &  Johnson yesterday w here Johnson &  Johnson 3 Q  O ther than  linking to it and saying: you can  go

4 says skip the pow der because it can  be harm ful to 4 here for inform ation; right?

5 baby 's lungs; right? 5 A  Y eah, absolutely.

6 A  W ell, the  w ebsite  is not contro lled  by  Johnson 6 Q  So, as you  sit here  today, people should

7 & Johnson. T hey have zero influence on  editorial 7 continue to  pow der their babies w ith  Johnson &

8 content. 8 Johnson 's talc; right?

9 Q  Okay. 9 A  Yes.

10 W ell, it  is called babycenter.com ; right? 10 Q  Okay.

11 A  Y eah, it's a  that com pany Johnson &  Johnson 11 N ow , you  also serve as a  consultant in some

12 purchased som e tim e ago. 12 litigation; right?

13 Q  Okay. 13 A  I have done, yes.

14 A  B ut they  have zero  control over the  content. 14 Q  I never asked you the question: about how  often

15 Q  Okay. 15 do you w ork  as a  consultant in  litigation in  term s o f

16 Johnson &  Johnson endorses w hat they say; 16 either hours o r your to tal tim e?

17 right? 17 A  Probably once — typically , once every six,

18 A  It depends how  you define "endorses". 18 nine, ten  m onths.

19 A s I say, they  have zero  control over the 19 Q  Okay.

20 content. So i f  you  have zero  control over w hat is 20 N ow , w e w ent through a  num ber o f  studies

21 w ritten, you  cannot have the grounds to endorse it. 21 yesterday, o r tw o days ago, from  the '50s and '60s that

22 Q  W ell, le t m e give you  a  hypothesis. 22 B attelle  d id  w here they  w ere looking in the actual

23 W ould  Johnson &  Johnson be  endorsing it i f 23 proportion  o f  the talc  process that w ould u ltim ately  go

24 they  had  num erous links to  B abyC enter on  the Johnson & 24 into  the end product, and  they  w ere finding trem olite;

25 Johnson.com  w ebsite? 25 do you  recall that?
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1 A  T hey claim  to find a  type o f  trem olite, yes. 1 Internally, the non-talc needles, those are
2 Q  N ow , that's m y follow  up. Y ou kept saying they 2 trem olite. T hat w as w ritten  by  Johnson &  Johnson; do

3 found trem olite and  w e don 't know  w hether it w as 3 you  recall that?
4 fibrous o r m assive; right? 4 A  T hat w as an  analysis done in 1971 o f  344L talc,

5 A  Correct. 5 and  I'm  absolutely certain  that that w as re-evaluated

6 Q  Johnson &  Johnson, in  response to  those 6 and  show n to  be  no t asbestos. 344L is not a  talc

7 B attelle  studies, never w ent back  and said: le t us know 7 product.

8 w h at proportion, i f  any, is fibrous as opposed to 8 Q  R ight. T here w as a  longer story to  this;

9 m assive; correct? 9 right.

10 A  I've no t seen that in the literature, although, 10 A  Sorry, no t a  needle talc product w ith

11 historically , w e know  the answ er to that because we 11 trem olite.

12 know  that there w as no  asbestos trem olite in the m ines 12 (R eporter clarification)

13 that w ere being  the source o f  supply. 13 O kay. T hat 344L grade talc  w as show n to be

14 Q  Can w e go to the board. Thanks. 14 free from  asbestos.

15 So these w ere the studies w e w ent through, 15 Q  W hat w as show n, let's be very  clear, is that

16 and from  the '50s, and in '48 you  w ere asked about that 16 C olorado School o f  M ines w ent to a  m eeting w ith

17 docum ent. T hat w as ju s t a  governm ental docum ent that 17 everybody, including Johnson & Johnson, on 3 A ugust and

18 said  there w as serpentine and asbestos in V erm ont talc 18 on  6 A ugust they  w rote  back and said: now  that w e w ent

19 generally; right? 19 to  that m eeting, w e rem em ber that w e contam inated all

20 A  Yes. C ertain ly  back in the '40s, as I've read, 20 the sam ples; right?

21 there w ere som ething like 50 talc  m ines in Verm ont. 21 A  W hat they  said  in a  follow  up: w e've evaluated

22 Q  O kay. W ell - 22 the product again  and  w e do no t find  any asbestos or

23 A  N ot necessarily  the one that J& J w ere using. 23 trem olitic talc that's asbestosform  in your product.

24 Q  W ell, the B attelle studies w ere Johnson & 24 A nd that pretty  w ell reflects dozens upon

25 Johnson 's tests o f  the  Italian talc  that it w as using; 25 dozens o f  different analyses conducted on the sam e talc

Page 1268 Page 1270

1 correct? 1 source over m any decades. N o  asbestos.

2 A  That is correct, yes. 2 Q  R ight. So he go t back, rem em bered he had

3 Q  Okay. 3 contam inated  everything and to ld  Johnson & Johnson;

4 A nd yo u  don 't dispute the conclusions o f 4 right?

5 Battelle; right? 5 A  I can  only  hypothesize, I can  speculate, and

6 A  No. 6 you  can  hypothesize o r  speculate, bu t it could well

7 Q  N ow , fo r instance, you 've said none o f  it w as 7 have been that they  w ent back  and said: hey, w e better

8 fibrous, o r none o f  it w as asbestos, and  you have 8 check that again. T hey checked it again and they cam e

9 continued to  say  that. 9 ou t w ith  a  conclusion that there w as no asbestos in the

10 But, fo r instance, th is is ju s t one m em o that 10 product.

11 y o u  and I looked  a t in 1967 w here they  w ere looking at 11 Q  The precise  opposite conclusion they had

12 som ebody else 's product, and they  said: 12 reached tw o m onths earlier; right?

13 "B aby-m ate is greater than  o r  less than  - - 1 13 A  Tw o m onths? Tw o days?

14 can 't read  anym ore — .5 pe r cent fibrous trem olite". 14 Q  O ne m onth  earlier?

15 R ight? 15 A  O ne m onth  earlier.

16 A  T hat relates to  Baby-M ate. 16 Q  R ight?

17 Q  That's right, and then they  said: this com pares 17 A  Y eah, because they  probably re-evaluated ale

18 to  ou r Italian  num ber 1 talc. 18 found out that they  had  m isinterpreted their results.

19 A  The defin ition  o f  "com pares" is n o t given 19 Q  N ow , w e also  w ent over the fact that D r Langer

20 there. C om pares could m ean in term s o f  w hiteness or 20 edited  his estim ate o f  the am ount o f  asbestos in

21 feel. There 's no  necessarily  m ineralogical 21 Johnson &  Johnson 's B aby Pow der dow n; correct?

22 relationship. 22 A  Yes, correct.

23 Q  O kay. W ell, i f  you w ant to dispute that one, 23 Q  Correct. B ut he never said it w as asbestos

24 let’s look a t som e others. 24 free, d id  he?

25 Let's do  -- let's do th is one. 25 A  I don 't th ink  that w as the in tent o f  his
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1 article, h is study. 1 T his has reference to  our discussion in N ew

2 Q  In fact, he to ld  J& J internally  a t a  m eeting: I 2 Y ork  regarding the  proposed FD A  regulations for talc

3 still th ink  yo u r s tu ff has chrysotile in it; correct? 3 for food and  food packaging m aterials w herein it is
4 A  H e did, and  the reason for that is that D r 4 stated  th a t '... since talc  can  be  processed  to rem ove

5 L anger d id  n o t have the  ability  to d istinguish betw een 5 asbestos-form  particles, it is prudent to  require that

6 chrysotile an d  chlorite talc. 6 talc  w hich  is to b e  used  in the m anufacture o f  food or

7 T hey give the sam e reading on  the x-ray 7 food packaging be free o f  asbestos-form  particles’. I

8 diffraction m achine. 8 recall the resu lt o f  that study concluded that the talc

9 Q  Y ou recall from  the m em orandum , and I don 't 9 could  no t be processed  to com pletely rem ove trem olite,

10 w ant to  have to  d ig it out, bu t he  d id  it by  x -ray  — 10 even b y  your m ost technologically  advanced m ethods o f

11 h e  d id it  b y  TEM ? 11 beneficiation".

12 A  H e did, yes. 12 I f  you 'll ju s t verify  that I read  that

13 Q  Yes. O kay. A ll right. 13 correctly?

14 TEM , you  can 't confuse chlorite and 14 A  Y ou did.

15 chrysotile, can  you? 15 Q  A ll right.

16 A  Y ou need  to  be  an  expert to  look a t that, and 16 So Johnson &  Johnson has to ld  these folks: we

17 certainly those findings w ere never confirm ed by  any 17 can 't ge t rid  o f  elongate particles, including

18 other research. 18 trem olite; correct?

19 Q  O kay. So one o f  the exhibits that you  w ere 19 A  The reference is to a  discussion in  N ew  Y ork

20 show n w as E xhib it 41, M s F rost brought up  the fact that 20 regarding the proposed  FD A  regulation, and  the

21 the  talc u sed  b y  Johnson & Johnson undergoes a  36-step 21 regulation  states that talc can  be  processed to rem ove

22 w ashing process; right? 22 asbestiform  particles. It's prudent to require that it

23 A  Yes. 23 n o t be  used. So the FD A  are stating that, yes.

24 Q  Okay. 24 Q  R ight. The FD A  had  proposed a  regulation to --

25 N ow , Johnson &  Johnson understands, and o f 25 and in that they  had  said  it is possible to  rem ove
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1 course yo u  and  I talked yesterday about it, the fact 1 elongate m inerals, including trem olite; correct?

2 that, regardless o f  how  m any tim es they  w ashed  the 2 A  W ell, th a t w as the FD A 's opinion.

3 talc , elongate m inerals still got through into the 3 Q  That’s right, and w hat Johnson & Johnson's

4 final product; correct? 4 opinion w as w as no, you  can’t; right?

5 A  Y ou could  certainly get talc  shards com ing 5 A  Correct, yes.

6 through and  sm all granular talc com ing through in the 6 Q  Okay.

7 fines, yes. 7 A ll right, sir. So you  can hand  that back.

8 Q  Including trem olite; correct? 8 In  fact, I'll ju s t  give you the second page

9 A  T here m ay w ell be  non-fibrous trem olite. 9 and you  can  verify  that C olorado School o f  M ines w as

10 Q  This w ill b e  Exhib it 255. 10 echoing the sam e sentim ent?

11 (E xhibit 255 m arked for identification) 11 A  Yes.

12 A ll right, sir. B ecause I'm  ju s t  responding 12 Q  Okay.

13 to  s tu ff on  cross, I don 't have copies, so I'll ju s t 13 N ow , i f  there w as no elongated trem olite

14 g ive  you  a  copy. 14 presen t in the talc , they  could have sim ply ju s t said

15 M S FR O ST: Okay. 15 that, b u t they  d id not; right?

16 M R P A N A T IE R : A ll right, sir. I'm  going to 16 A  W ell, the sentence states w hat it states.

17 read  th is to  you  and  then I'm  going to  give it  to you; 17 Q  In  neither letter d id  they  say: there is no

18 okay. 18 elongated  trem olite in  our talc, d id  they?

19 A  O kay. 19 A  W ell, from  D esert M inerals, Johnson &  Johnson

20 Q  B ecause I only have the one copy; okay? 20 has never used  D esert M inerals talc.

21 A  Okay. 21 So I’m  no t sure they  w ould go to that level

22 Q  This is a  letter from  February  8 ,1 9 7 3 . It's 22 o f  m inute detail.

23 from  D esert M inerals -- it says an  A m erican  m ineral 23 Q  I f  they  w eren 't using -  i f  they w eren 't using

24 com pany, a  Johns M anville affiliate -  to  B ill Ashton: 24 D esert M inerals talc, then  they  w ould  say: w e don't

25 "D ear Bill: 25 know  w hat can b e  rem oved from  your talc; right?
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1 A  Again, that's a  hypothesis. I f  you 're  given a 1 Q  B ut they  never said  they  m isread  this, did

2 quick  one paragraph, tw o sentence reply, you  give a  tw o 2 they?

3 sentence reply. Y ou don 't necessarily  go to  the 3 A  T hey d id  not.

4 m inutiae an d  w hat can  and cannot be  done. 4 Q  Okay.

5 So I'm  no t going to  specify o r hypothesize 5 Let's look a t — by thickness, I 'm  going to

6 w hat m ight o r  m igh t no t have been stated. 6 pass on  this one.

7 Q  Y ou know , a  lo t o f  tim es w hen I ask you  a 7 A  Thank you.

8 question, and  you  say that's a  hypothesis. 8 Q  I'm  going to  skip som e o f  this stuff. Okay.

9 H ow  m any tim es d id  you  tell M s Frost that her 9 O kay. T his is E xhib it 56, dated

10 questions w ere hypotheses? 10 Septem ber 25, '72, and  this is a  m eeting about Show er

11 A  W ell, I 'm  no t sure I go t questions so m uch as 11 to Show er w ith  the FD A ; okay?

12 com m ent on  the  data. 12 A  Thank you.

13 Q  Okay. 13 Q  A nd you  w ere asked som e questions about that.

14 A  I th ink  you 're  providing m e w ith  a  hypothesis 14 A nd throughout that docum ent, Johnson &

15 and, as a  scientist as w ell, I 'll actually  p ick  up  a 15 Johnson is reiterating, they  are telling  the FD A

16 hypothesis and  say: that's a  good idea, o r that's w orth 16 there 's no  asbestos in Show er to Shower; correct?

17 testing. 17 A  Yes.

18 Q  N um ber 44  is M cC rone Show er to  Show er. Y ou 18 Q  Okay.

19 w ere  asked about that docum ent; correct? 19 A nd w e know , how ever, that as o f  Septem ber 3,

20 A  Yes. 20 1971 — w hat's the date o f  that?

21 Q  Okay? 21 A  Septem ber 25, '72.

22 A  Yes. 22 Q  O kay, so a  year earlier M cC rone had identified

23 Q  A ll right. 23 chrysotile in  an additive that w as going into Show er to

24 Y ou said: w ell, the final says there’s no 24 Show er; correct?

25 asbestos, there's no chrysotile. 25 A  T hey reported on  a  G -l 1 sam ple that they  claim

Page 1276 Page 1278

1 W ill y o u  look a t the flagged portion  o f  the 1 to  have found chrysotile, bu t —

2 final report from  M cC rone? I h ighlighted a  little b it 2 Q  A nd d id  that — w as that reported to the FD A ?

3 up  there. W hat does that say? 3 A  B ut m y recollection, and I don 't have the paper

4 A  "W e have, how ever, found traces o f  chrysotile 4 in  front o f  m e, is th a t a  re-evaluation w as done on

5 in  G -l 1 ..." 5 G -l 1 w hich  d id  no t confirm  chrysotile.

6 It says: 6 That's probably  som ething w e could look in

7 "... one o f  the additives to  Show er to 7 the docum entation.

8 Shower". 8 Q  W ell, their po in t is there 's no asbestos in

9 Q  R ight, so i f  som ething is an  additive to  Show er 9 Show er to Show er. That's w hat they 're telling the FDA;

10 to  Show er, that m eans it's added to it; right? 10 right?

11 A  Yes. 11 A  T hey are.

12 Q  A nd M cC rone found chrysotile in it; right? 12 Q  W e know  that, w hat, a  year later the FD A  found

13 A  A t that point, they  claim  to have found 13 107,000 fibers o f  trem olite per gram  in Show er to

14 chrysotile, b u t i f  I m ay respond? 14 Show er; correct?

15 Q  It w as ju s t a  hypothesis? 15 A  B y the FD A  m ethod a t that tim e.

16 A  It w as a  finding o f  a  confusion betw een sodium 16 Q  M m m h m m . O kay. So they  d id find  it, right?

17 sesqui citrate, w hich  looks like chrysotile, and that's 17 Y ou alw ays say: w ell, by  that m ethod they

18 m isidentified. 18 found it; right?

19 Q  D id  they  say  that there? 19 A  I 'd  like to  — before I com m ent on that, I'd

20 A  N ot in  this one, no. It's on  a  later one I 20 like to see that FD A  report.

21 found that chrysotile can look like sodium  sesqui 21 Q  I am  no t going to  d ig every paper out o f  here.

22 citrate in  a  M cC rone report. 22 A  Okay.

23 Q  In general -  in  general, chrysotile can  look 23 Q  I f  you  w ant to  w e can  do it, o r I w ill try  to

24 like  sodium  sesqui citrate; correct? 24 rem em ber to  do it a t the  very  end; okay?

25 A  Correct. 25 A  T hank you.
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1 Q  It w as an  optical m ethod? 1 Q  Okay.
2 A  It w as an optical m ethod, yes. 2 A  N ot fo r asbestos, no.
3 Q  Yes. It w as optical m icroscopy, so it w asn 't 3 Q  Y ou ever run  a  TEM ?

4 X R D ? 4 A  N o. I said  earlier I'm  no t a  transm ission

5 A  Yeah. 5 electron m icroscopist.

6 Q  A ll right? 6 People w ho do that are experts in their

7 A  B ut by  fibers, you cannot tell w hether 7 field.

8 trem olite is a  fiber o f  trem olite o r  a  sim ple talc 8 Q  M m m hm m .

9 fiber. 9 H ave you  ever done X RD ?

10 A nd one o f  the issues around talc is that you 10 A  N o, I've not.

11 get fibrous talc  w hich, as I have said  before, talc is 11 Q  AH right.

12 norm ally a  plate, and  w hen you  roll it up it looks like 12 A  I said  earlier that's an expert jo b  that people

13 that, and you  get a  m isinterpretation that it's a 13 do  that ju s t as their job.

14 fiber. 14 Q  O kay. I'm  going to read  to you from  the cover

15 So I ju s t question the w ord  "fiber" and 15 o f  E xhibit 67, w hich is the FD A  test that w e looked at

16 trem olite together. 16 tw o days ago, and  then I'll le t you  look at it.

17 Q  Y ou've done that now  for four days. 17 D escription o f  the work:

18 So w hat you 're  doing now  is you 're  now  saying 18 "The 200  com m ercial cosm etic talc sam ples

19 m aybe the FD A  screw ed up  and they m isidentified talc  as 19 evaluated  by  D r L ew in w ill be tested for asbestos by

20 trem olite? 20 refractory  optical m icroscopy. A fter installation o f

21 A  I'm  saying that, w ith a  m icroscope, you cannot 21 the  autom ated x-ray  pow der diffractom eter and the

22 identify  trem olite w ith  an optical m icroscope. 22 high-tem perature differential therm al analyzer,

23 Y ou can identify  fiber, w hich  under a 23 instrum ent analytical m ethodology w ill be perfected to

24 m icroscope cou ld  be  a  fiber o f  trem olite, could  be a 24 a degree that asbestos can be  determ ined reliably and

25 fiber o f  any chem ical, any o ther ingredient that com es 25 speedily  a t concentrations o f  less than one per cent".
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1 in  a  fibrous form . 1 Okay?

2 B ut com m only  you  w ill find fibrous talc w hen 2 A  Yes.

3 you  look under a  m icroscope because talc  on edge looks 3 Q  So you 're  aw are o f  the  d ifferent techniques

4 like a  fiber. Talc w hen it's ro lled  looks like a 4 he 's using; right?

5 fiber. 5 A  Yes, yes.

6 So w ithout seeing the detailed  report again, 6 Q  H e is using  techniques that can identify the

7 w e ju s t have it there w ere 107,000 fibers. 7 m ineral, isn 't he?

8 B ut trem olite -- to identify  trem olite, you 8 A  I f  he 's u sing  x-ray d iffraction as an initial

9 need to go dow n to the nex t level o f — 9 screen.

10 Q  I'm  going to object to all o f  th is as 10 Q  A nd  that’s w hat he 's saying. H e 's saying he's

11 non-responsive. 11 using that, refractory  optical m icroscopy, w hich also

12 Let's take a  break. I'm  going to pull out 12 can identify  the m ineral, can 't it?

13 that study. 13 A  It can, yes.

14 (O ff  the record  a t 4:17 pm ) 14 Q  Okay.

15 (O n  the  record  a t 4:18 pm ) 15 A nd high-tem perature differential therm al

16 B Y  M R  PA N A TIER: 16 analysis; right?

17 Q  A re a  m icroscopist? 17 A  Yes.

18 A  I'm  no t a  m icroscopist. I have certainly used 18 Q  W hich you  guys actually  had  a  spec for for

19 optical m icroscopes in m y w orking life. 19 looking for chrysotile; correct?

20 Q  Okay. 20 A  Yes.

21 H ave y o u  ever looked at talc for asbestos? 21 Q  A nd  then he says, fo r num ber 84 — w e saw  this:

22 A  N ot under a  m icroscope, no. 22 "Sam ple #  84 contained 107 fibers o f

23 Q  H ave yo u  ever looked at -- have you  ever looked 23 trem olite/actinolite pe r m g".

24 a t — in any substance for asbestos particles? 24 A nd a  m illigram  is one one thousandth o f  a

25 A  No. 25 gram ; right?
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1 A  Yes. 1 A  W e review ed that th is week.

2 Q  In fact, w ith  M s Frost, you  looked at the FD A 2 Q  W e certainly did.

3 re-evaluation  o f  the L ew in results; right? 3 N ow , y o u  said: I th ink  they  m ust have spiked

4 A  Yes. 4 it, right, to  pu t chrysotile in  it?

5 Q  A nd w hen they d id  the FD A  re-evaluation o f  his 5 A  Y ou w ould  -  to show  a  decen t reduction, you

6 results, they  actually  found som e trem olite -  they 6 w ould  need  to spike it.

7 found  trace trem olite in the m edicated  pow der as w ell, 7 Q  D o you know  w hether they actually say in their

8 didn 't they? 8 m ethods that they  actually  spiked it?

9 A  T hey found trace trem olite, yes. Trace. 9 A  That's a  -  looks like a  30 o r 40 page report.

10 Q  Yeah, I don 't even th ink  I have that on  the 10 Q  M m m hm m .

11 board, bu t I assum e Johnson &  Johnson takes issue w ith 11 A  B ut, from  m em ory, I th ink  they  put in

12 th at finding, too? 12 2 p e r cent to  see i f  they  cou ld  reduce it.

13 A  T here 's no  record  on  the L ew in finding that it 13 Q  C an you  find  that for m e?

14 w as fibrous trem olite. 14 A  It's a  m em ory. I can 't rem em ber.

15 Q  Okay. 15 Q  Yeah.

16 A  B ut m y understanding is they  found trem olite, 16 (Pause).

17 and  that w as no t unusual to  find  traces o f  non-asbestos 17 A  O kay. O n  that report I cannot find that they

18 trem olite. 18 spiked it.

19 Q  N ow , you  have been  very  clear about this 19 T here w as certain ly  a  report that I have read

20 distinction from  your perspective betw een non-asbestos 20 w here they  did spike w ith either 1 o r 2 p e r cen t to

21 trem olite o r m assive form  trem olite  and asbestiform 21 show  a  reduction.

22 trem olite; right? 22 B ut in  th is particular report it  doesn't

23 A  Yes. 23 quote that they 've deliberately added or spiked it w ith

24 Q  Okay. 24 chrysotile.

25 A nd regardless o f  w hat they  w ere finding 25 Q  O kay, and  let's speak specifically, because we

Page 1284 Page 1286

1 there in the  V erm ont m ine and  w hen they w ere using  the 1 should  do that -  m e, as a  pseudo-scientist and you as

2 Italian, Johnson &  Johnson expended funds to  ask  D r 2 an  actual scientist; right?

3 Pooley  to  find  tw o different w ays to  get rid  o f 3 A  Yes.

4 chrysotile and  trem olite in  V erm ont talc; correct? 4 Q  A nd so w hen you  say that you’re aw are o f  a

5 A  A s a  hypothetical question, they  did. 5 reference to  som ebody spiking a  sam ple, you can 't even

6 So i f  there w ere — trem olite w ere present, 6 say it's w ith  regard  to  w hat they  w ere doing here.

7 they  asked him  to find ou t how  to  reduce it, yes. 7 T here are discussions o f  spiking sam ples in

8 Q  R ight, and  they  sent h im  sam ples o f  the V erm ont 8 order to  determ ine a  lim it o f  detection w ith certain

9 talc; correct? 9 tests; right?

10 A  Correct, yes. 10 A  Yes.

11 Q  A n d  they  also asked h im  to  find  ou t a  w ay  how 11 Q  A nd there are, for instance, w e saw  that

12 to  destroy chrysotile trem olite in it; right? 12 yesterday in  the  C TFA  round  robin, they had spiked som e

13 A  In talc, yes, and I've been to  D r Pooley 's lab. 13 sam ples to see i f  people could detect it  using  J4;

14 H e w ould — he w ould  have the trem olite as well. 14 right?

15 Q  O kay. 15 A  C orrect, yes.

16 N ow , E xhib it 69 is the reagent system  that 16 Q  O kay, b u t you don 't have — there 's nothing you

17 they  w ere try ing  to  se t up , and  in the docum ent it says 17 can  po in t to here.

18 th at there w ere conclusions: 18 Y ou've had  four days w ith  the Johnson &

19 "C hrysotile fiber suppression w as indicated 19 Johnson law yers to find  som ething that says those

20 w hile  u s in g ... n-butanol-citric acid  system ". 20 sam ples w ere spiked, and you  haven 't, have you?

21 A nd  they actually  have the results show ing 21 A  No.

22 the  reduction  o f  chrysotile through use  o f  each 22 Q  O kay.

23 reagent; correct? 23 A  B ut, as you  say, there are 170,000 docum ents,

24 A  C orrect, yes. 24 and  I've n o t found the m atching one.

25 Q  O kay. 25 B ut i f  I w ere running a  study, I w ould be
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1 looking to spike it, and I w ould also be looking to 1 respectively.

2 ensure that i f  it did claim  to be chrysotile, it really 2 D r E strin  stated that these products w hich

3 was, because they describe it as probably chrysotile, 3 w ere analyzed by  D r L ew in  and the C TFA  com m ittee were

4 probably chrysotile, chrysotile, chrysotile. 4 obtained by  D r L ew in p rio r to  1973 and are  no longer

5 So it kind o f  implies that it wasn't 5 representative o f  com m ercially  available cosm etic talc

6 confirmed. 6 products".

7 B ut that's m y opinion. 7 M eaning th a t w e 're  still talking about the

8 Q W ell, two say chrysotile and two say probably 8 original Lew in sam ples; correct?

9 chrysotile, w hich would mean, sir, that tw o were 9 C O U R T REPO R TER : Sorry, could I ju s t have a

10 confirm ed as chrysotile and two were probably 10 m inute?

11 chrysotile; right? 11 M R  PA N A TIER : Yes.

12 A  That's w hat it  states. 12 (O ff the record  a t 4:29  pm )

13 Q A nd you know  w ho did that test? 13 (O n the record  at 4:31 pm )
14 A W as it M cCrone? 14 B Y  M R  PA N A TIER :

15 Q It's M cCrone. 15 Q  So the only  po in t there is, first o f  all,

16 A  Yes. 16 Lew in, all he d id  w as X R D ; right?

17 Q Good guess. 17 A  Correct.

18 Okay. Y ou can set that aside, sir. 18 Q  O kay, and  they're saying fo r X R D  the C TFA

19 The next docum ent is 256. 19 agreed w ith  L ew in 's read  on  those early  sam ples on  14

2 0 (Exhibit 256 marked for identification) 20 o f  15 o f  them ; right?

21 This is regarding M r Lewin. Y ou spent some 21 A  Yes.

22 tim e talking about M r Lewin. 22 Q  O kay. Y ou can se t that aside, sir.

23 A nd they're talking here about him  -  I'm 23 O kay. So there w as an exhibit w hich w as the

2 4 going to hand it to you again, I didn’t m ake copies 24 '73 report fo r - 1 th ink  it w as Exhibit 239, the

25 because these were sort o f  unanticipated. 25 second L ew in report, the final report.

Page 1288 Page 1290

1 B ut it says: 1 B ut you 're  saying the cover page w asn 't on

2 "D r E strin  requested  th is m eeting  ..." 2 it?

3 N ow , E strin  is C TFA ; right? 3 M S K A G A N : Correct.

4 A  Yes. 4 B Y  M R  PA N A TIER:

5 Q  "... fo r the  purpose o f  discussing the results 5 Q  So apparently  it d idn 't have a  cover page. So

6 obtained from  the analysis o f  15 coded sam ples o f 6 w e'll m ake that 257.

7 cosm etic talcs that had  been  sent to the  C TFA  by  the 7 (Exhibit 257 m arked fo r identification)

8 D ivision o f  Cosm etics T echnology on N ovem ber 4 ,1 9 7 5 " . 8 Okay.

9 So that's from  the FD A ; right? 9 A ll I w ant to do here, because a  lo t o f  tim e

10 A  Yes. 10 w as spent on  D r L ew in and his results.

11 Q  O kay. 11 So A lfred  W eissler, w ho 's the A cting D irector

12 A nd it  ju s t says here: 12 for the FD A  in 1973, in  th is letter he says under

13 "The results o f  the C T FA  analyses by  x-ray 13 num ber 2:

14 d iffrac to m etry ..." 14 "I chose D r L ew in fo r th is w ork  because he is

15 A nd that's X R D ? 15 an  internationally-recognized expert on m ineralogical

16 A  Yes. 16 chem istry  and because he is a  m em ber o f  the academ ic

17 Q  "... w ere, w ith  the exception  o f  one sam ple 17 com m unity and therefore likely to be  im partial in a

18 it 18 confrontation betw een industry and g o v e rn m en t...

19 So 14 o f  15: 19 [Therefore], h is com petence had previously been

20 "... in  general agreem ent w ith  those obtained 20 recognized by  industry (by virtue o f  their ow n use o f

21 b y  D r SZ Lew in. H ow ever, the  results o f  the optical 21 him  as a  consultant) w hich  appeared to  confer a

22 m icroscopic exam inations o f  these sam ples b y  C TFA  and 22 desirable im m unity against possible industry attacks on

23 D C ST  could  not be  com pared due to  the usage o f 23 the valid ity  o f  the results".

24 differing definitions as to  w hat constitutes a  fiber; 24 T hat prediction turned out to  be w rong. His

25 i.e. length to  d iam eter ratios o f  5 to  1 and 3 to  1 25 results are pretty  w ell attacked, w eren 't they, sir?
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1 A  T hey w ere, and  w ith  good reason. 1 chrysotile", sir?

2 Q  W ell, as w e saw  from  the previous m em orandum , 2 A  I don't. It's no t a  norm al scientific term.

3 the results that w ere looked a t betw een the C TFA  and 3 Q  This is E xhibit 258.

4 L ew in w ere in agreem ent 14 o f  15 tim es; correct? 4 (Exhibit 258 m arked  fo r identification)

5 A  O n second review , although w e read  this 5 W hat is the date o f  that m em o?

6 sentence an  hour ago: how ever, D r Lew in points out on 6 A  It's A u g u s t ...

7 page 2 paragraph 1 o f  h is table that chrysotile he has 7 Q  H ere, le t m e hand  it  to  Sharia first.

8 identified in com m ercial products show s several 8 T here y o u  go, sir. A ugust 10 -  is that '80

9 significant differences from  classical chrysotile in a 9 o r '83?

10 location o f  x -ray  diffraction, e t cetera. 10 A  E ighty-three. A ugust 10 ,1983.

11 So even D r L ew in is saying that he 's having 11 Q  A ll right, and  w hat is that docum ent talking

12 difficulty  identifying chrysotile. 12 about?

13 Q  H e's saying it doesn 't look  like com m ercial 13 A  It's called Q uality  A ssurance Testing o f

14 chrysotile; right? 14 W indsor G rade 66 Talc and B aby Pow der, Form ula 499.

15 A  It doesn 't look like chrysotile, yeah. 15 Q  Right.

16 Q  No. 16 So th is is in  the '80s, and then  I

17 A  Classical chrysotile, sorry. 17 h ighlighted  a phrase there, bu t w hat does the w hole

18 Q  R ight. 18 sentence o f  that phrase say?

19 A nd com m ercial chrysotile, som ething th a t is 19 A  "D ue to the excellent analytical

20 intentionally  added to  a  product such as an asbestos 20 Sorry, I'll start again:

21 product, is going to  look a  lo t d ifferent than 21 "D ue to the excellent analytical quality

22 naturally  occurring  chrysotile; correct? 22 history  w ith  talc  w e have accepted W indsor's

23 A  A ctually  used  the w o rd  "classical chrysotile". 23 C[ertificate] o f  A [nalysis] on  m ost o f  the

24 Q  O kay. That's fine. C lassic chrysotile; right? 24 specification param eters, w ith  only an infrequent audit

25 A  H e said  the sam ples, the chrysotile he 25 conducted  a t R oyston".

Page 1292 Page 1294

1 identified  doesn 't look like chrysotile, basically. 1 Q  O k a y .

2 Q  A nd w hat I'm  asking you is: you don 't expect 2 I f  y o u  tu rn  th e  p a g e , so  th is  w o u ld  b e  th e

3 chrysotile as it crops up  as a  naturally  occurring 3 a u d it  p ro g ra m  fo r  w h e n  th e y  a c tu a lly  g e t  th e  ta lc  to

4 m ineral as a  contam inant o f  som ething like talc to  look 4 th e  p la c e  w h e re  i t 's  b o ttle d ;  r ig h t?

5 like it looks w hen it com es out o f  a  chrysotile m ine; 5 A  N o t  n e c e s sa r i ly , n o .

6 correct? 6 Q  W e ll, i t  s a id  — o n  th e  f ro n t  i t  sa id , "w h e n  w e

7 A  I w ould  expect so. 7 g e t  i t  to  R o y s to n " ?

8 W e've seen those photom icrographs earlier 8 A  O k a y .

9 th is afternoon o f  w hat chrysotile looks like under a 9 Q  Is  th a t  w h e re  th e y  b o ttle  it?

10 m icroscope, and  it should still look the sam e w hether 10 A  I t ’s b o t t le d  in  R o y s to n .

11 it's in  a  sam ple o f  pow der o r  a  sam ple o f  flour, o r 11 Y o u  c a n  d o  a n  a u d it  o f  th e  ta lc  a f te r  i t 's

12 w hatever it m ay  be contam inated  by. 12 b o t tle d  o r  b e fo re  w h e n  i t 's  re c e iv e d  in  b u lk  sh ip m en t

13 Q  S o - 13 o n  th e  -  o n  th e  r a il  c a rs .

14 A  C hrysotile is chrysotile. 14 Y o u  c a n  s till  d o  f in is h e d  p ro d u c t  a u d it  in

15 Q  So i f  w e have a  giant p ile  o f  chrysotile, like 15 th e  p o ts  th a t  a re  l it t le  h a l f  p o u n d  p o ts .

16 you  w ere show n in the photo b y  M s Frost, that's w hat w e 16 Q  O k a y .

17 should  see i f  w e find  it  in  talc? 17 A  I  m e a n , th a t 's  n o t  c le a r  f ro m  h e re .

18 A  The photographs w e w ere show ed about 50 o r 100 18 Q  O k a y .

19 fibers o f  chrysotile. T hey have a  definition, they 19 W h a t  d o e s  th a t  s e c o n d  p a g e  s a y  a t  th e  to p ?

20 look  like chrysotile, and they  have an x-ray 2 0 A  S p e c if ic a tio n  R e q u ire m e n t.  F ir s t  i te m  is

21 diffraction pattern  and a  scanning or transm ission 21 a sb e s to s .

22 electron m icroscopic picture that enables a  real 22 Q  A n d  w h a t  is  th e  f re q u e n c y  o f  th e  a u d it?

23 expert, and  obviously  that's im portant, to  identify  i f 23 A  T e s te d  b y  f re q u e n c y . I t  sa y s  re s e a rc h  a n d

24 it's chrysotile o r no t chrysotile. 2 4 a u d it.

25 Q  D o you  know  w hat he m eant by  "classic 25 Q  O k a y .
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1 So the  only  tim e that w ould  be  tested  for 1 level o f  assurance.

2 asbestos is b y  an  audit that som eone decides to do so, 2 Q  A nd  as w e sit here today on  D ay 4, you  can't

3 o r fo r research; correct? 3 ever having recalled  th a t Johnson &  Johnson ever

4 A  W ell, it  im plies bo th  research and by  audit. 4 rejected  a  lo t o f  asbestos fo r — a  lot o f  talc for

5 Q  Right. 5 asbestos content; correct?

6 A  T ested  by  frequency -  sorry, tested by 6 A  I've never seen that in  any docum entation or

7 research. F requency is audit. 7 literature.

8 Q  A ll right. 8 Q  Okay.

9 A  That's clear. 9 A ll right, sir. T his is dated M arch 18,

10 Q  A ll right. 10 1976. The subject is The M t. Sinai Sam ples are Old.

11 A nd how  often w ould  an audit occur? 11 (Exhibit 259 m arked  for identification)

12 A  A n audit is som ething that you’d  do on  the 12 Okay.

13 m ine. It's — the  intention, I believe, is quarterly 13 So take a  peek  a t that, and i f  you'll go dow n

14 fo r the m ine audit. 14 to  the one that is highlighted, can you  read  that out

15 A n audit on  finished product, once it's been 15 loud fo r us?

16 bottled, that's after it's been audited  o f f  the rail 16 A  W ell, th is talks about Colgate.

17 car, that is n o t specified on here. 17 "C olgate has identified  a  sam ple o f  Cashm ere

18 Q  W ell, the  w ord  they  used  to  describe the audit 18 B ouquet as being  pre-1971. C olgate [has] changed talc

19 is "infrequent"; right? 19 sources in 1970 a n d ... reported  the new  talc does not

20 A  Yes. 20 contain  asbestos."

21 Q  C an you  hand that back  to m e, please? 21 Q  D o you know  w hat talc C ashm ere B ouquet or

22 A  Yes. 22 C olgate used  before 1970?

23 Q  The o ther item s outside o f  asbestos, they  are 23 A  I do not.

24 p e r rail car o r a  daily  com posite; right? 24 Q  It w as Italian 1615.

25 A  Yes. 25 T hat's the  sam e stu ff you guys used; right?

Page 1296 Page 1298

1 Q  N ow , the  second Langer paper from  1976, o r the 1 A  Italian  00000.

2 second Langer research on  consum er talcum s from  1976, 2 Q  W hich w e have agreed is the exact sam e thing as

3 you  talked about that; do you  recall? 3 1615 A G IT; correct?

4 A  Yes. 4 A  W ell, you 're  telling  m e that. I've not seen

5 Q  A nd y o u  read  som e docum ents w here they  had 5 the specification for 1615, bu t I'll take your w ord  for

6 found asbestos in d ifferent brands, including C ashm ere 6 it.

7 B ouquet; right? 7 Q  W e saw  three docum ents yesterday, and this

8 A  That's w ha t it read, yes. 8 perhaps -  you 've seen a  lo t o f  docum ents, in fairness;

9 Q  A nd you  pointed  ou t that they  hadn 't found it 9 okay.

10 in  Johnson 's B aby Pow der during that test; correct? 10 A  Yes. T hank  you.

11 A  I believe so. 11 Q  W e saw  one that said  00000 is the exact same

12 Q  Okay. 12 thing as 1615 A G IT, w hich then  becom es the exact sam e

13 So m y question is: you  have taken issue w ith 13 thing as Supra.

14 D r Langer's abilities, m ethodology, you 've already done 14 D o you  recall that?

15 it w ith  m e today. 15 A  Yes, that's right, yeah.

16 So w hen  he finds the asbestos in  your product 16 Q  O kay. A ll right.

17 and  says there is asbestos there, I take it you're 17 So 00000 is 1615; correct?

18 saying w e shouldn 't trust him , you  disagree w ith  him; 18 A  Yes.

19 b u t w hen he  doesn 't find it, w e should  agree w ith  him ? 19 Q  A nd i f  C ashm ere B ouquet w as using 1615 during

20 A  N o, I don 't say  that a t all. 20 those years, w hich I w ill ask you to  assum e, then  that

21 W e m ay  be com paring tw o different sources o f 21 w as the pow der that w as found to  be containing asbestos

22 talc. It cou ld  w ell be  that the  Johnson &  Johnson 22 b y  Langer at that tim e, i f  w hat I'm  saying is correct?

23 product, having audited the  m ine, having taken sam ples 23 A  Yes.

24 o f  the m ine, taken sam ples from  the factory, taken 24 Q  O kay. A ll right, sir. Y ou can set that aside.

25 sam ples o f  the finished product, you  develop a  high 25 This w ill be  E xhibit 260.
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1 (Exhibit 260 marked for identification) 1 am ount o f  asbestos in  the cosm etic versus the
2 This is a memo from March 30,1976, telephone 2 industrial.
3 conversation with FD Pooley, and for context, and then 3 Is that correct?
4 I'll show it to you, it says: 4 A  A s fines, yes.
5 "Langer has spent two days in Pooley's 5 Q  Okay.
6 Laboratory in Wales re-examining the OTC products 6 A  Yes.
7 reported in the Washington Post. According to Pooley, 7 Q  N ow , d id Johnson &  Johnson ever ask  M cC rone to
8 Langer agrees now that the level o f amphibole reported 8 re-evaluate those reports?
9 were too high. For example, Langer now feels that the 9 A  No.

10 Cashmere Bouquet Body Powder has 4% amphibole (in line 10 Q  Okay.

11 with McCrone and Pooley) and not 20% amphibole". 11 A  B ut w e've described them  as fibers is rather
12 Can you take a look at that? 12 high. W hat w e 've  not stated that's com ing out o f  that
13 A Yes, and, in fact, the sentence goes on: 13 report, a t least it's not on the board, is w hether
14 "There ... [was] evidently still disagreement 14 those fibers w ere asbestos fibers o r  talc fibers.
15 between Langer and Pooley as far as the products that 15 Q  H ere. L et m e help orient you  back to  this,
16 Langer reports low levels of amphibole and Pooley finds 16 because I know  it's been a  long w eek, b u t this is w hat
17 none detectable levels". 17 they  said.
18 Q Okay. All right. Sir, I want to get you done 18 Fibers o f  asbestos and  confirm ed asbestos.
19 today; okay? So you got to just answer the questions I 19 Y ou can 't get m ore clear than that, can  you?

20 ask, please. 20 A  A nd that's in the industrial talc.
21 A I'll answer the question. 21 Q  N o, it's not.

22 Q Okay. Thank you. 22 W e can break those out again.

23 A I agree with what you've highlighted. 23 I f  you 're  going to decide to  change —
24 Q Okay. Thank you. 24 A  N o, I'm  ju s t - - 1 m ean, it w as three days ago,

25 And so whatever was in Cashmere Bouquet at 25 so w e're  looking a t that.

Page 1300 Page 1302
1 that tim e, in that early  production  p re -7 1 , Langer, 1 Q  O kay. Sir, do w e — can you agree that in

2 Pooley  and  M cC rone all agree it's 4  per cent am phibole; 2 these tw o reports it said  th a t there w as confirm ed

3 correct? 3 asbestos bo th  in the fines and in  the sedim ent?

4 A  Yes. A m phibole. Yes. 4 C an w e agree to that, o r  do I have to  get the
5 Q  A ll right. 5 paper out?

6 In E xhib it 220 and 221, you  said that you 6 A  N o, w e can  agree to  that.

7 believed that those w ere — those designations there, 7 Q  Okay.
8 the W M I, w ere industrial talcs? 8 A nd can w e agree that in the nex t report it
9 A  T hat w as m y — that w as m y feeling, yes. Yes, 9 said  there w ere fibers o f  asbestos in the fines and in

10 G rade 76, yes. 10 the sedim ent? C an w e agree to  that?
11 Q  O kay, because it w asn 't G rade 66; right? 11 A  W e can agree to w hat w as w ritten  in  that
12 A  Yes. 12 report, yes.

13 Q  Okay. 13 Q  A ll right.

14 N ow , w e actually  have a  com parison M cC rone 14 So w hat w e know  w hen w e had a  direct

15 d id  betw een som e industrial talcs and som e cosm etic 15 com parison o f  cosm etic talc  and  industrial talc by

16 talcs; correct? 16 M cC rone, w as that there w as m ore asbestos in the
17 A  Yes. 17 cosm etic talc than  there w as in the industrial;

18 Q  R ight. H ere I'll go back  up to the board. 18 correct?
19 So that w as these tw o m em os in m iddle and 19 A  T hat is w hat's reported.

20 late  1975. 20 Q  O kay. W e can set that aside.

21 A ny tim e they looked a t the  fines, w hich we 21 T his dead a ir is m e skipping stuff, so  that's

22 ta lked  about the fines versus the sedim ent, w hen we 22 good news.
23 looked at the fines, there w ere m ore than  tw o tim es the 23 A ll right. Y ou w ere asked by  M s Frost about
24 fines for asbestos, e ither confirm ed asbestos o r fibers 24 som ething called G R A S, w hich is G enerally  R egarded As
25 o f  asbestos -- there  w ere m ore than  tw o tim es the 25 Safe th a t is a  designation the FD A  uses; right?
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1 A  Correct. 1 Q  A nd  a t that tim e, the specification doesn't
2 Q  T hey have never designated talc for use in 2 specify  any type o f  regu lar testing  fo r asbestos,
3 cosm etics as G R A S, have they? 3 obviously, since it doesn 't even m ention asbestos?
4 A  T hey have designated  talc  for use in 4 A  N o. It specifies regu lar testing for absence
5 pharm aceutical applications and  food applications as 5 o f  acicular needles.
6 GRA S. 6 Q  In fact, the testing  — w ell, you tell m e w hat
7 Q  R ight. T hey have never done so in cosm etics; 7 type o f  testing  does it say  they should do regularly
8 correct? 8 for testing  for acicular needles?
9 A  N o. 9 A  I f s  a  m icroscopic test. Y ou  look under the

10 Q  In fact, in their assessm ent o f  w hether o r not 10 m icroscope for a  sam ple o f  the product and look for the
11 to  say  that talc  is generally  recognized and  safe and 11 absence o f  acicular needles.

12 som ething you  m ight ingest, they  d id no t conduct an 12 Q  W ell, here is w hat it says:

13 inhalation assessm ent, d id  they? 13 "A cicular needle-like crystals. The latter
14 A  T hey d id  not. 14 tw o are undesirable in the talc. The presence o f  large

15 Q  Okay. 15 acicular crystals o f  heavy cross section in any am ount

16 W hen you  said  that early  on Johnson &  Johnson 16 are sufficient grounds fo r rejection o f  the talc. The

17 had  a  general specification, w hich w e've seen, that 17 presence o f  sm all am ounts o f  poin ted  crystals w hich  are

18 says you  don 't w ant any particulate  really , b u t they 18 still p latelets is no t too serious, and distinction

19 said  you don 't w ant any  needle-like particulate in it; 19 should  be m ade betw een the tw o conditions".

20 right? 20 So that's w hat it says; right?

21 A  C orrect, yes. 21 A  Yes.

22 Q  B ecause w hen you 're m aking a  body pow der, you 22 Q  I'm  ju s t looking here, I m ean, how  often w ere

23 don 't w ant anything like that you can  feel; right? 23 they supposed to test it, do you  know ?

24 A  Correct. 24 A  I think, from  m em ory, it does specify how

25 Q  B ut yo u  agree, sir, that fibers o f  asbestos, 25 m any — they used  fifty  pound sacks, and I'm  speaking

Page 1304 Page 1306
1 okay, i f  they  w ere hypothetically  present, as you 've - 1 from  m em ory, bu t I'm  sure it does state how  m any 50

2 w e w ill p u t that caveat on it so  w e can  ta lk  about 2 pound sacks w ere evaluated and  w hen, but it w as part o f

3 it -  i f  those fibers are p resen t and they're there at 3 the process, yes.

4 5 ,1 0 , 20 m icrons long, no one is going to feel that, 4 Q  I'm  ju s t looking a t their exam ples o f  the

5 are they? 5 photom icrographs.

6 A  I don 't know . It's an interesting question 6 A  M m m hm m .

7 because the hum an skin can  basically  p ick  up the 7 Q  A nd they 're all a t 330 tim es.

8 trigger for one nerve, and a  nerve ending in  the hum an 8 A  Yes.

9 skin is incredib ly  fine. 9 Q  Okay.

10 So it's a  physio logical question. Y ou 'd  need 10 Is th a t w h a t they  w ere supposed to  be  doing

11 to  ask  a  physiologist. 11 w hen they d id  any  sort o f  the  periodic testing?

12 Q  O kay. So you  don 't know  the  answer? 12 A  W ell, th a t w ould  b e  a  m inim um .

13 A  I do n o t know  the answ er. 13 I m ean, I've u sed  regular m icroscopes m any,

14 Q  O kay. 14 m any, m any years and 3 5 0 ,1 ,0 0 0 , those are typical

15 A  A  physio logist m ay w ell know  the answer. 15 levels a t w hich yo u  look under a  m icroscope.

16 Q  A ll right. 16 Q  I 'm  not asking w hat yo u  look at, sir.

17 The 1946 specification, w hich w as I th ink 17 A  W ell, 350 w ould  be w hat is on that

18 224 — E xhib it 224, it doesn 't have any — it doesn't 18 specification.

19 m ention  asbestos a t all; correct? 19 Q  I am  looking — I am  asking a  question about

20 A  No. 20 w hat they  did, no t w hat you m ight have done.

21 Q  A nd it doesn 't m ention asbestiform ; correct? 21 A  Okay.

22 A  N o? 22 Q  So the exam ple they  have here is 330 tim es.

23 It m entions acicular. 23 A  Yes.

24 Q  R ight, w hich is needle? 24 Q  T here w as no  specification to look any closer

25 A  A  general description for those structures. 25 than that; correct?
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1 A  W ell, the specification g ives the exam ples, as 1 the sensitiv ity  o f  the tool is key; correct?

2 published  in  a  journal, w here they  use 350 tim es as 2 A  It is, yes.

3 be in g  the ideal that w ould  p ick  up  needle-like 3 Q  A nd i f  w e had said, look, let's look a t the ~

4 crystals. 4 let's look a t the last 35 years, going back  to  1975 for

5 Q  H ere's all I found, okay. The exam ples they 5 Johnson &  Johnson talcs, generally, w e have a  bi-w eekly

6 gave are a t 330 tim es. 6 J4  test and a  quarterly  TE M  test, generally; is that

7 N ow , w e can  agree i f  there 's asbestos 7 right?

8 presen t, y o u  could  look  a t som ething a t 330 tim es under 8 A  Yes.

9 a  m icroscope and  you could very  w ell m iss it; correct? 9 Q  Okay.

10 A  The v iew  that I've spoken to m icroscopists is 10 T here are som e caveats. There are --

11 th at i f  you  look  a t enough fields o f  v iew , enough 11 som etim es it m ight change up  a  little bit.

12 vision, you  spend enough tim e looking a t the m icroscope 12 A  Yeah.

13 slide, you should  p ick  it up. 13 Q  B ut that's basically  w hat w e have; right?

14 Q  W hat's the m inim um  w idth  o f  a  chrysotile fiber 14 A  Yes.

15 th at you can  see w ith  optical m icroscopy? 15 Q  Okay.

16 A  It's in — it's in  fractions o f  a  — fractions 16 A nd  the T EM  m ethod has alw ays been the 7024

17 o f  a  m illim eter. 17 TEM ; correct?

18 I can 't answ er that question. 18 A  Yes.

19 Q  So w hat it says here is under 6 .4  it says 19 Q  A nd the o ther m ethod has alw ays been J4-1?

20 M icroscopic Structure: 20 A  Yes.

21 "Take a  sm all quantity  o f  talc  on the tip  o f 21 Q  N ow , another — another thing you brought up

22 a  spatu la  and  p lace on  a  glass m icroscope slide. 22 w as this th ing  w as U SP, U S Pharm acopeia; right?

23 D istribute in  a  very  th in  layer by  rubbing and sm earing 23 A  Yes, w e discussed  that.

24 it  gently  using  the fla t side o f  another slide. Insert 24 Q  A nd you  said that U SP w as another w ay that your

25 slide under m icroscope, and  exam ine talc crystals a t a 25 talc  go t tested? I w asn 't sure?

Page 1308 Page 1310

1 m agnification  o f  150 ..." 1 A  N o. The U nited  States Pharm acopeia offers a

2 So that's  the  spec? 2 tes t system  for the analysis o f  talc  for asbestos.

3 A  T hat's the  spec. 3 Q  A ll right. So w hat does that have to  do w ith

4 Q  R ight? 4 Johnson &  Johnson?

5 A  Yes. 5 A  W ell, the tw o are v irtually  identical, in the

6 Q  So h o w  m uch asbestos can you  see a t 150 tim es? 6 sense that the U SP has a  stage one using x-ray

7 A  Y ou w ould  see large fibers o f  asbestos. 7 diffraction, and i f  there 's cause, you can  m ove to a

8 Q  Y ou w ouldn 't see the sm all ones, w ould  you? 8 stage two, w hich  is transm ission electron m icroscopy.

9 A  N o t by  that m ethod, no. 9 Q  Okay.

10 Q  O kay. 10 A  A nd that's — th at m eets the U SP requirem ents.

11 The nex t tim e there is any specification o r 11 Q  So U SP requires transm ission electron

12 any tim e th a t is m odified  is w hen they start to  develop 12 m icroscopy?

13 J4; correct? 13 A  A s a  second stage.

14 A  Y es, that specific, although, as w e've 14 Q  I th ink  I have it.

15 discussed, retrospective review s o f  sam ples from  the 15 I th ink  it's in your pile. I th ink  I w asn 't

16 late 1940s b y  the best m ethods d id  no t indicate any 16 planning to use it.

17 asbestos. 17 H ere it is. O kay. Great.

18 Q  W ell, d id  Pooley  lis t w hat m ethods w hen he  used 18 So th is is E xhib it 229, w hich you 've spoken

19 w hen  he  sa id  he  w ent back  to '49? 19 about, and  on the second page is the procedure for

20 A  Y es, he used  exactly  the  sam e m ethods as he 20 absence o f  asbestos, w h ich  you say  is a  tw o-step

21 used  in  the  m ain  review  o f  the m ines. 21 process o f  X R D  and TEM ?

22 Q  W hat w ere those? 22 A  Yes.

23 A  From  m em ory, differential -  sorry, x-ray 23 Q  Take a  look a t that.

24 diffraction and  electron m icroscopy. 24 A  Yes.

25 Q  W hen you 're  looking fo r som ething very  sm all, 25 Q  A ll right.
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Page 1311 Page 1313
1 N ow , the first step is a  choice betw een 1 A  N o, I've never seen the name.

2 infrared  absorption  and XR D ; right? 2 Q  D id you  know  that Johnson &  Johnson pu t h im  up

3 A  Correct, yes. 3 o r nom inated h im  for th is panel?

4 Q  I f  it's non-detect, then  you  can  pass it; 4 A  No.

5 right? 5 Q  O kay. A ll right.

6 A  U nder U SP system , yes. 6 The abstract says:

7 Q  A nd C TFA  is sim ilar because under C TFA  i f  you 7 "In response to a  request from  the U S ...

8 don 't see it w ith  X R D , you get to pass it and  say no 8 [FDA] through the  FD A  M onograph M odernization Task

9 asbestos; right? 9 G roup, the U SP Talc m onograph is being  m odernized to

10 A  U nder that system , yes. 10 ensure that the tests for asbestos have adequate

11 Q  Okay. 11 specificity".

12 A  U nder the C T FA  protocol, yes. 12 D id I read  that right?

13 Q  Right. 13 A  Y ou did.

14 A nd sam e w ith  this one. I f  you  pass step one 14 Q  Okay.

15 b y  X R D  or infrared  absorption, you  get to  say  pass, no 15 A t the end  o f  there it says:

16 asbestos; right? 16 "The U SP Talc ... [Experts'] recom m endation

17 A  Yes. 17 fo r revision o f  the test fo r A bsence o f  A sbestos will

18 Q  It doesn 't m ean there 's no asbestos, though; 18 include om ission o f  the infrared spectroscopy test and

19 right? 19 inclusion  o f  a  revised  x-ray d iffraction procedure, in

20 A  N o. That's w hy  it's a  good idea  to m ove onto 20 com bination w ith  one o r m ore m icroscopic evaluations

21 step three. 21 (polarized-light m ic ro sc o p y ,... [TEM ] o r ... [SEM])".

22 Q  Right. 22 Right?

23 A  W hich is optical m icroscopy. 23 A  Yes.

24 Q  R ight, because the problem  w ith  infrared 24 Q  A ll right.

25 absorption  is, w ell, infrared absoip tion  and  X R D , is 25 G o ahead and  go to the  nex t page.

Page 1312 Page 1314

1 you 've got a  relatively  high detection lim it, m eaning 1 It says:

2 not as sensitive as som ething like optical o r TEM ; 2 "The infrared spectroscopy (IR) and ... [XRD]

3 right? 3 m ethods, as currently  w ritten, can  lead to

4 A  N o, y o u  m ight well p ick  up o ther m aterials like 4 false-negative results, w hich  could allow  talc sam ples

5 chlorite that they 're  no concern, bu t they  confuse the 5 w ith  asbestos contam ination to  pass the A bsence o f

6 issue. 6 A sbestos test in the  U SP Talc M onograph".

7 Q  R ight, b u t you  can  m iss asbestos; correct? 7 A  false negative m eans som ething is there,

8 A  Y ou m ight do , yes. 8 b u t y o u  say it isn't; right?

9 Q  A ll right. 9 A  That's w hat it states, yes.

10 D oes U S P  require TEM , as you  said, sir? 10 Q  L ikew ise, it says — dow n below  that it says:

11 A  N o. O ptical m icroscopy. 11 "Even after applying the current U SP

12 Q  A ll right. O kay. Y ou can set that aside. 12 m icroscopy m ethod, the analyst cannot ru le  ou t the

13 So th is w ill be E xhibit 261. 13 presence o f  hazardous fibers in a  sam ple o f  talc. In

14 (E xhibit 261 m arked fo r identification) 14 addition, the lack  o f  identification procedures in the

15 Sir, can  you  see that th is is a  — w hat's 15 optical m icroscopy section o f  the m ethod could lead  to

16 called  a  Stim uli to  the  R evision Process, the 16 false-positive results".

17 M odernization o f  A sbestos Testing  in  U SP Talc? 17 Right.

18 A  Yes. 18 A  Correct.

19 Q  D o you  see that there's tw o individuals there, 19 Q  "This underscores the need  to  m odernize the

20 Julie  Pier; do you know  w ho she is? 20 curren t m onograph for tw o  reasons: 1) both the IR  and

21 A  N o, I've never heard  the  name. 21 X R D  m ethods have relatively  high detection lim its for

22 Q  She w orks fo r a  com pany called Im erys. Y ou 22 a sb e s to s ..."

23 know  w ho that is; right? 23 A nd Johnson &  Johnson agrees w ith  that;

24 A  Yes. 24 right?

25 Q  A nd D rew  V an O rden; do  you  know  w ho that is? 25 A  Correct.
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Page 1315 Page 1317
1 Q  "... a n d ... there is no know n 'safe' level o f 1 Q  Okay.

2 asbestos exposure". 2 L et's turn, p lease, to  page 16 o f  21 at the

3 A nd you  agree w ith  that; right? 3 top. The m iddle paragraph:
4 A  That's w h a t it states. 4 "There are currently  no established safe

5 Q  D o you  agree w ith  it? 5 levels o f  asbestos exposure. T his underscores the

6 A  I th ink  that's based  on current know ledge. 6 efforts o f  the Talc  E P to identify  strategies and
7 Q  Okay. 7 m ethods for reducing the potential fo r asbestos

8 N ow , go ahead and tu rn  to page 9 o f  21, okay, 8 contam ination o f  talc  to the low est feasible levels.

9 and  you can  see that they  have advantages and 9 M ore effective analytical approaches are needed to

10 disadvantages o f  each m ethod; right? 10 achieve m uch low er levels o f  detection than those

11 A  T hey do. T hey review  each o f  the test 11 traditionally  used  to evaluate asbestos contam ination

12 processes and  describe the value o r w here they 've got 12 o f  bulk  m aterials. The existing m ethods are not

13 w eaknesses and  failings. 13 necessarily  adequate for assessing the potential health

14 Q  Right. So under IR  it says: 14 risks o f  these m aterials. R esearch b y  the U S EPA  and

15 "C annot distinguish asbestos from 15 others has show n that disturbance o f  m atrices (e.g.,

16 non-asbestos form s o f  the sam e m in e ra l... [and] 16 soil, verm iculite insulation) containing asbestos

17 detection lim it is unknow n". 17 concentrations identified by  the low er detection lim its

18 R ight? 18 o f  PLM  -- w ell below  1% asbestos by  weight, the lim it

19 A  Yes. 19 historically  u sed  by  the U S EPA  to define an  A sbestos

20 Q  F o rX R D : 20 C ontaining M aterial — can generate potentially

21 "L im it o f  detection m ay be too high  for 21 hazardous exposures (30-32). This issues, w hile not

22 public health  and  regulatory  purposes". 22 currently  evaluated, m ay be particularly  relevant for

23 R ight? 23 the talc  used  in pow ders and cosm etics".

24 A  Yes. 24 O kay. H ave you  read  this before, sir?

25 Q  A nd then: 25 A  I've not, no.

Page 1316 Page 1318

1 "M ay give false-negative result i f  used  as a 1 Q  Okay.

2 screening m ethod". 2 A  No.

3 W hich they m ention  earlier; true? 3 Q  N ext page:

4 A  Yes. 4 "A lso, exposures to  certain nonregulated

5 Q  Okay. 5 m ineral such as fibrous form s o f  w inchite, richterite,

6 U nder O ptical M icroscopy: 6 and antigorite are o f  concern. R ecent studies have

7 "Particles o f  m illed  m aterial m ay be 7 found  that such exposures are associated w ith  increased

8 disaggregated and inconsistent w ith  typical asbestos 8 risks o f  m esotheliom a and  o ther asbestos-related

9 m orphology". 9 diseases ... The U SP Talc E xpert Panel agrees that

10 N ow , that m eans, right, sir, that you  m ight 10 exposure risks can and should be  m itigated b y  revising

11 see som ething that doesn 't look like asbestos, b u t it's 11 U SP m ethods, w hich  w ill then  allow  for m uch low er

12 been  disaggregated; right? So you  m ay no t recognize it 12 detection  lim its for asbestos, and i f  w arranted, other

13 as asbestos; true? 13 m inerals".

14 A  It's possible. I t depends on the skill o f  the 14 N ow , you  haven 't seen this before, but those

15 operator. 15 general com m ents, do you  agree w ith  those?

16 Q  Okay. 16 A  They're a  general sum m ary o f  current opinion.

17 "Particles o f  m illed  m aterial m ay be  below 17 Q  A ll right, sir. Y ou can  set that aside.

18 the  resolu tion  limit." 18 Y ou discussed  the FD A  2009 analysis o f

19 M eaning the detection lim it; right? 19 various talcs. D o you  recall that?

20 A  Correct. 20 A  W e d id  discuss that, yes.

21 Q  A nd then, lastly: 21 Q  N ow , a  few  questions about that.

22 "L im it o f  detection m ay be  too high  for 22 First, w hat do you  know  about the lab that

23 public  health  and regulatory purposes". 23 did the  w ork  on b e h a lf o f  the FD A ?

24 Right? 24 A  The FD A  report said  - - 1 believe it w as A M A , a

25 A  That's w hat it states. 25 laboratory.
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Page 1319 Page 1321

1 Q  Okay. 1 looked a t ten  grid  openings per sam ple, that w ould  be

2 D o you  know  w hether o r n o t the actual 2 less sensitive than  looking a t a  hundred?

3 m icroscopist that d id  that w ork  is now  a  paid 3 A  Yes. In general, the  m ore g rid  openings you

4 consultant fo r cosm etic talc m anufacturers? 4 look at, the greater the sensitivity.

5 A  I don 't know  the answ er to th a t question, no. 5 Q  Okay.

6 Q  A ll r ig h t 6 E xhib it 235 w as the m aterial analysis report

7 D o you  know , generally  speaking — I th ink  we 7 from  C yprus, I th ink  in the early  '90s -- '92; is that

8 talked about it on D ay 1 — that, in order to  increase 8 right?

9 yo u r sensitivity w hen doing TEM , you  take a  fixed 9 A  Yes. Y es, I've seen this.

10 am ount o f  m aterial, you  d isperse it and  then  yo u  pu t it 10 Q  O kay, and  it ju s t says that it passes the

11 on  TEM  grids? 11 asbestos test; right?

12 A  Yes. 12 A  Yes.

13 Q  R ight? 13 Q  N ow , that w ould  be  one that is done by  the

14 A  Yes. 14 supplier; correct?

15 Q  A nd each o f  those grids has tiny  g rid  openings 15 A  Y es, it's the rail car evaluation.

16 th at you scan; right? 16 Q  A nd  they 're required  to do J4-1 on  that; right?

17 A  Yes. 17 A  Yes.

18 Q  And, as w ith  anything, the m ore  o f  those grid 18 Q  Okay.

19 openings you  scan, the greater your sensitivity; 19 B ecause that's no t a  quarterly  test. That's

20 correct? 20 ju s t  yo u r regular test; right?

21 A  Correct. 21 A  Yes.

22 Q  R ight. 22 Q  A ll right.

23 I th ink  w e saw  that B lount said  she d id 23 A nd so you  said  a  "rail car tes t”.

24 several hundred grid  openings w hen she d id  her paper; 24 N ow , I asked you earlier, generally, you  had

25 correct? 25 a test — com posite test every tw o w eeks and then a

Page 1320 Page 1322

1 A  S u re , y e a h . 1 quarterly  TEM . Y ou m entioned a  rail car test.

2 Q  T h a t  w o u ld  g iv e  y o u  a  h ig h e r  se n s it iv i ty  th a n 2 A re you  now  saying that all the rail cars

3 j u s t  d o in g  a  fe w  g r id  o p e n in g s ;  r ig h t? 3 w ere also tested  b y  J4?

4 A  Y e s . 4 A  N o, I ju s t u sed  the w ord  "rail car test" as

5 Q  O k a y . 5 being the fin ished product that's shipped in bulk  from

6 O r, b e c a u s e  p e o p le  s o m e tim e s  s a y  lo w e r 6 the  ho ld ing  silos.

7 s e n s it iv i ty  is  b e tte r ,  r ig h t,  h ig h e r  w o u ld  b e  le s s 7 Q  A ll right. So w e w ould  expect those to have

8 se n s it iv i ty ;  r ig h t? 8 been  subject to the  bi-w eekly  test?

9 A  Y e s . 9 A  That's, yes, correct.

10 Q  O k a y . 10 Q  O kay. So w hen it checks that it passes the

11 S o  th e  m o re  g r id  o p e n in g s  y o u  lo o k  a t, th e 11 analysis, that is  the bi-w eekly test per J4; correct?

12 g re a te r  th e  se n s it iv i ty ? 12 A  Yes.

13 A  Y es. 13 Q  A ll right, sir. Y ou can set that aside.

14 Q  A ll  r ig h t. 14 N ow , J4-1 is the tes t that bo th  the Johnson &

15 D o  y o u  k n o w  h o w  m a n y  g r id  o p e n in g s  th a t  th< : 15 Johnson and  the  FD A  know  got an  F  m inus on  its round

16 c o n tra c to r  lo o k e d  a t  fo r  th e  F D A  te s t  in  2 0 0 9 ? 16 robin  in  1977; correct?

17 A  I  d o n 't  r e c o lle c t  re a d in g  th a t  in  th a t  re p o rt. 17 A  I f  u sed  alone, yes.

18 Q  O k a y . 18 Q  Okay.

19 In  fa irn e s s , i t 's  n o t  in  th a t  re p o r t .  S o  I 'm 19 A  Y es, w ithout TEM , yes.

2 0 j u s t  a sk in g  i f  y o u  k n o w  f ro m  a n y th in g  e lse? 20 Q  That's right. Okay.

21 A  G o o d . N o ,  I 'm  g la d  m y  m e m o ry  isn 't  g o in g . 21 E xhibit 240 w as a  statem ent that M s Frost

2 2 Q  N o . 22 show ed you  regarding — b y  E ierm ann regarding Seym our

23 A  N o , I  d o n 't  re c o l le c t  re a d in g  th a t. 23 Lew in; correct?

24 Q  O k a y . 24 A  Yes.

2 5 I f  -  c a n  w e  g e n e ra lly  a g re e  th a t, i f  h e  o n ly 25 Q  A nd E ierm ann, o f  course, w e've established w as
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Page 1323 Page 1325
1 a form er Johnson &  Johnson em ployee; correct? 1 H ere you  go, sir.
2 A  Y eah, you  stated that. I w asn 't aw are o f  it. 2 A  T hank  you.

3 Q  W ell, I poin ted  it out to  you  on a  Johnson & 3 Q  Sure.
4 Johnson m em o; right? 4 O kay. So from  tim e to tim e, citizens, in

5 A  Y ou did, yes. 5 groups o r alone, they  w rite  to the  FD A  and  they  ask
6 Q  O kay. A ll right, sir. Y ou can  se t that aside. 6 them  to  do things, such as m aybe take som ething o f f  the
7 E xhibit 244 w as a  m eeting betw een FD A  and 7 m arket o r pu t a  w arning on  a  product; right?

8 R ohl and Langer that you  w ere show n by  M s Frost. 8 A  T hey do.

9 (B riefly  o f f  the record) 9 Q  Okay.

10 A nd D r Langer dem onstrates his -- one o f  his 10 So i f  you 'll look a t that page, a t the bottom

11 m ethodologies here, and  I highlighted  a  section. 11 it's go t a  PD N 1, b u t it's the th ird  page overall.

12 C an yo u  go ahead and  read  that ou t loud for 12 A  Yes.

13 us? 13 Q  A ll right.

14 A  O kay. This is -- let's ju s t check the date  on 14 So the FD A  responds to  th is individual,

15 w hich report it is. It is the report o f  a  m eeting 15 Philip  D ouillet; right?

16 betw een D r L anger and D r R ohl and  tw o people from  the 16 A  T hey do.

17 FD A , M arch 2 2 ,1 9 7 6 . 17 Q  A nd they say:

18 W hat y o u  have underlined  under the heading o f 18 "FD A  recognizes that asbestos inhalation over
19 Trem olite, it states that: 19 extended periods is hazardous to hum ans. The agency

20 "D r Langer dem onstrated by  preparing  a  slide 20 II

21 o f  C ashm ere B ouquet talc. U nder the m icroscope 21 L et m e ask  you  this: is 40 years an  extended

22 trem olite w as observed as short particles w ith  90 22 period?

23 degree cleavage. A nthophyllite had  the sam e cleavage 23 A  Yes.

24 b u t w as defin itely  fibrous, having aspect ratios 24 Q  Okay.

25 typically  30 o r  40 to 1". 25 "The agency is also aw are that som e cosm etic

Page 1324 Page 1326
1 Q  A ll right. 1 talc produced in  the 1960s and  early  1970s d id contain

2 So Langer is show ing the FD A  -  by  w ay  o f 2 asbestiform  m inerals. H ow ever, your petition has not

3 exam ple, he 's using  C ashm ere B ouquet, b u t he 's found 3 persuaded us that the  cosm etic talc  that is presently

4 trem olite in it and  fibrous anthophyllite; correct? 4 being produced contains significant am ounts o f

5 A  H e's c laim ing to have found, yes, trem olite and 5 asbestiform  m inerals".

6 am phibole. Yes, he 's claim ing that. 6 R ight?

7 Q  R ight, and the w ord  "claim ing" is yours; right? 7 A  That's w hat it states.

8 A  It is, yes. 8 Q  N ow , the FD A  know s that w hen the C TFA  did their

9 Q  O kay. A ll right. 9 round  robin  in 1977, they  w ere using  1976 production

10 A  Certainly, as w e know  at th is tim e, there w as 10 pow ders; correct?

11 debate as to  w hat people w ere identifying, and  w e've 11 A  Yes.

12 seen that before. 12 Q  A nd that a t least three o f  those w ere positive

13 Q  W ell, th a t doesn 't say there 's a  debate o r he's 13 under J4; correct?

14 claim ing. I t  says th is is w hat he found; right? 14 A  Yes.

15 A  That's w hat he 's — yes, that’s w hat he's 15 Q  Okay.

16 reporting. 16 G o to the nex t page, please. In  the second

17 Q  O kay, sir. 17 paragraph about halfw ay in:

18 O ne o f  the o ther th ings you  w ere asked to 18 "B y 1976 asbestos analytical m ethodology w as

19 look  a t w as a  C itizen's Petition from  1986. 19 sufficiently  developed that the Cosm etic T oiletry  and

20 I th ink  there should be  a  - - 1 have the copy 20 Fragrance A ssociation (C TFA ) could issue a

21 that w as handed  to  m e. 21 specification (copy enclosed) for cosm etic talc. This

22 D o you  have your copy over there? It's 22 specification  required th a t such talc  be free o f

23 E xhib it 245. 23 fibrous am phibole (e.g., asbestos in  the form  o f
24 L et m e com e beh ind  you. 24 asbestiform  trem olite) using  a  C TFA  m ethod o f  analysis

25 (B riefly  o f f  the record) 25 that is capable o f  detecting 0.5 p e r cent o f  am phibole
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Page 1327 Page 1329
1 asbestos. T his specification contributed to  the 1 A  Yes.

2 continuing im provem ent o f  cosm etic talc  quality". 2 Q  O r, "B eing redone"?

3 So he's c iting J4; correct? 3 A  B eing redone, yes.

4 A  Correct. 4 Q  A nd then w e have the new  one w here all the

5 Q  A ll right, sir. 5 percentages are rem oved?

6 A nd th at w as -- that w as one o f  the things 6 A  Correct.

7 th at the FD A  w rote to  th is m an and then, o f  course, i f 7 Q  R ight. Okay.

8 you  turn  a  few  pages, you can  see C TFA  J4  -- sorry, you 8 L et m e show  you  som ething. T his w as in the

9 can see their spec for cosm etic talc; right? 9 docum ents you guys gave us.

10 A  Yes. 10 T his w ould  be  262.

11 Q  A nd then for fibrous am phibole, i f  you go 11 (Exhibit 262 m arked fo r identification)

12 across, they  specify  C TFA  J4-1; right? 12 N ow , you  can  see th is is a  N ovem ber 2 6 ,1 9 9 0 ,

13 A  That's w hat is stated, yes. 13 letter from  M cC rone to Cyprus; right?

14 Q  R ight, sir. Y ou can se t that aside. 14 A  Yes.

15 So even though there w ere tw o  guys from  the 15 Q  A nd it discusses three sam ples that were sent

16 FD A  at that m eeting  w here J4  failed m iserably, the FD A 16 to  M cC rone fo r asbestos analysis; right?

17 is now  telling  som eone in 1986 that they 're actually 17 A  Yes.

18 citing  J4 as one o f  the reasons for im proved talc; is 18 Q  A nd it says:

19 th at true? 19 "Exam ination found no  quantifiable am ounts o f

20 A  It's true  to  say th a t J4 has contributed to 20 asbestiform  m inerals".

21 im proved talc, yes. 21 R ight?

22 Q  A nd w e know  that later in 1977 M r Schelz from 22 A  Yes.

23 Johnson &  Johnson actually  recom m ended increasing the 23 Q  A nd there 's three sam ples: CW M 90-28; 90-29; and

24 am ount o f  a llow ed  fibrous trem olite and  anthophyllite; 24 90-30.

25 correct? 25 So the ultim ate report that C yprus gets back
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1 A  I believe w e m ay  have seen that as a  com m ent in 1 is no  asbestos; right?

2 a  note, yes. 2 A  That's the cover page, yes.

3 Q  A llow ing anthophyllite up  to 2 to  4  pe r cent; 3 Q  O kay.

4 rem em ber that? 4 T hen you  see the letter from  C yprus to

5 A  Yes. 5 M cC rone w here they  say: here's the sam ples; right?

6 Q  Okay. 6 A  Yes.

7 N ow , M cC rone — Johnson &  Johnson asked them 7 Q  The nex t page lists the three sam ples: 90-28;

8 to  revise a t least one report w e pu t u p  on  the board, 8 90-29; and  90-30; right?

9 the  one that gave the percentages o f  trem olite in the 9 A  It does, yes.

10 baby  pow der that they  looked at; right? 10 Q  T hen — you're looking a t the correct page, I

11 A  I don 't know  w hether they  w ere asked to  revise 11 th ink  -- a t the top it  says EPA  L evel I IT E M  Analysis;

12 or asked to  com m ent, bu t there w as a  -- there w as a 12 right?

13 second variance, yes. 13 A  Yes.

14 Q  Yes. 14 Q  It says the client ID  is CW M 90-28; right?

15 So rem em ber the chain o f  events w as the 15 A  Yes.

16 report com es to  Johnson &  Johnson, it  g ives the 16 Q  A nd w e know  from  the cover that they say  it

17 percentages o f  trem olite, and  they  describe them  as 17 contains no  asbestiform  m inerals; right?

18 "rods" in tw o sam ples o f  Johnson 's B aby Pow der; 18 A  Yes.

19 correct? 19 Q  N ow , look  dow n a t the count sheet and look at

20 A  Correct. 20 the space for grid  56.

21 Q  T hen there 's a  note on it that says, "D o not 21 D o you see that?

22 use  th is report"; right? 22 A  Yes.

23 A  Yes. 23 Q  It says the structure is F, w hich is fiber;

24 Q  T hen w e have another handw ritten note that 24 type, A  fo r asbestos; length, 20 — that's m icrons;

25 says, "M cC rone report being  revised"? 25 right?
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1 A Yes. 1 A  Yes.

2 Q W idth, 1.5; right? 2 Q  Okay.

3 A  Y e s . 3 So the first one, 20  and  1.5 is  far m ore than

4 Q A nd then under SAED and EDS, it says check 4 3 to  1; right?

5 m ark, check mark, anthophyllite; right? 5 A  It is, yes, yes.

6 A  Yes. 6 Q  A nd here it  is actually  identified  -  the

7 Q Twenty to 1 is a fiber; right? 7 structure is identified  as a  fiber; correct? F? See

8 A Yes. 8 that?

9 Q B y anybody's definition; right? 9 A  Y es, yes.

10 A Yes. 10 Q  Okay.

11 Q O kay, and that is a fiber o f  anthophyllite; 11 A nd under O SH A , it's a  m inim um  o f  5 microns;

12 right? 12 right?

13 A B y -- on a 20 to 1 ratio, yes. 13 A  Yes.

14 Q Yeah. 14 Q  So th is w ould  be  a  fiber under OSH A ?

15 A  Yes. 15 A  Yes.

16 Q O kay, and i f  you turn to  the next count sheet, 16 Q  Okay.

17 there’s a  couple o f  EDS readouts there. 17 The last one w as shorter. It w as 1 m icron

18 The next count sheet is for Cyprus 90-29; 18 long; right?

19 right? 19 A  Yes.

2 0 A Yes. 20 Q  Okay.

21 Q Okay, and you don't see any structures 21 So that's no t a  countable fiber under O SH A ?

2 2 identified on that count sheet; true? 22 A  N o, it is not, no.

23 A  No. 23 Q  Okay.

24 Q Okay. 24 So let's ju s t  ta lk  about the first one you

25 G o to the last one, w hich should be for 25 brought up. That's a  countable fiber under O SH A  and
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1 90-30. 1 according to  Johnson &  Johnson; correct?

2 Y ou see structure, F  fiber, type  C 2 A  It is, yes.

3 chrysotile, length, 1, w idth .15, m eaning that's about 3 Q  Okay.

4 8 to  1. Som ething like that; right? 4 A nd ye t som ehow  the report from  M cC rone back

5 A  Yes. 5 to W indsor says, "N o quantifiable am ounts o f

6 Q  O kay. 6 asbestiform  m inerals"; right?

7 A nd it says SA ED , check m ark, ED S, check 7 A  Yes.

8 m ark. 8 Q  O kay. Y ou can set that aside, sir.

9 So that's a  fiber o f  asbestos; correct? 9 Y ou said th is - - 1 w rote th is dow n -  you

10 A  I'm  n o t a  m ineralogist. Y ou know , I'm  no t 10 should  report on  w hat you  find?

11 going to  com m ent on that. Y ou need  to ask  a 11 A  Yes.

12 m ineralogist. 12 Q  A s a  scientist; right?

13 There have been - 1 ju s t tell you w here I'm 13 A  Yes, absolutely.

14 com ing from . O SH A  have defined the m inim um  w idth, th ; 14 Q  I f  you find  som ething, you need to  report it;

15 m inim um  leng th  for a  fiber to be  defined as asbestos. 15 right?

16 That's - 1 can 't rem em ber w hat the  O SH A 16 A  Yes.

17 defin ition  is a t th is point, so it's probably a 17 Q  T hat goes for any scientist, y o u rse lf included;

18 question to  check w ith  a  m ineralogist. 18 right?

19 Q  W ell, let's do that, then. Let's take -- let's 19 A  Yes.

20 actually  take  Johnson &  Johnson 's definition, w hich 20 Q  It goes fo r M cC rone?

21 happens to  be the O SH A  definition. 21 A  Yes.

22 R em em ber on the  first day  I show ed you under 22 Q  It goes fo r Rubino?

23 test m ethod 7024, fiber b y  J& J w as defined as 3 to  1 23 A  Yes.

24 parallel sides. 24 Q  Okay.

25 D o you rem em ber that? 25 D o you  agree that the act o f  supplying
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1 inform ation to  the FD A  can be  ju s t  as deceptive as 1 th ings in duplicate o r  -

2 providing none i f  you  provide incom plete inform ation? 2 Q  H ow  m any  -- fo r any studies that w ere done for

3 A  I'm  going to  use the w ord  again, 3 Johnson &  Johnson that show ed no  asbestos, how  m any dii i

4 "hypothetical". 4 Johnson &  Johnson go back  to  the  researcher and  say:

5 The act o f  providing inform ation to  the FD A 5 you  had better redo this?

6 is — depends on  w hat k ind  o f  inform ation. 6 A  I don 't know  i f  anyone has ever u sed  those

7 M y understanding o f  the records that w e 've 7 w ords, "B etter redo this".

8 gone through in the last four days is that Johnson & 8 It w ould  no t be unusual in  any analytical

9 Johnson have provided a  very  large am ount o f 9 study, w hether it's m icrobiology o r  w hatever it m ay be,

10 inform ation to  FD A  w hich Johnson &  Johnson considered 10 to  question the study you 've got, and say: does this

11 to  be  valid  and  relevant to the product. 11 sound right? Is this really  the reality? Is this

12 I'm  no t aw are that any inform ation has been 12 reflecting  the p ictu re  w e've h ad  fo r the last ten

13 deliberately w ithheld  that the  com pany has felt should 13 years?

14 have been seen by  FD A. 14 So you  m ay w ell go back  to the lab and  say:

15 B ut, again, I'm  talking hypothetically. 15 w ould  you  check this, please?

16 Q  W ell, let's go back to  m y question in  which, 16 Q  I'm  no t asking a  general question. Iw a s

17 w hich w as a  general question. 17 asking a  very  specific question about Johnson &

18 A  O kay. 18 Johnson.

19 Q  W hich  is: the act o f  supplying partial 19 A re you aw are o f  any  tim e w here Johnson &

20 inform ation can  be ju s t  as bad  or w orse than supplying 20 Johnson asked any o f  its consultants to  redo a  negative

21 none; correct? 21 study?

22 A  O kay. 22 A  I'm  no t aw are they've asked them  to  do a

23 Q  G enerally  speaking? 23 negative — redo a  negative study.

24 A  W ell, partial inform ation, you should supply 24 Q  Okay.

25 inform ation, partial or full, w hen you 're  sure o f  its 25 W e saw  a  few  tim es w here they  asked them  to
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1 veracity, its correctness. 1 redo a  positive study; correct?

2 Q  W ell, let's say  -  let's say  you have both 2 A  T hey w ere asked to check the veracity  o f  the

3 positive and  negative results, right, and the  FD A  w ants 3 results.

4 to  know  is there any -- for instance, in  th is case, is 4 Q  R ight.

5 there any  asbestos in the  talc? 5 H ow  m any tim es w ere they  asked to check the

6 W e know  they w anted  to know  that; right? 6 veracity  o f  a  negative result? Ever?

7 A  T hey did. 7 A  I've no t see that, no.

8 Q  O kay. 8 Q  A ll right.

9 A  T hey do, yes. 9 Y ou're no t an  epidem iologist, are you?

10 Q  A nd so i f  som eone had  bo th  positive and 10 A  No.

11 negative tests and only supplied the  negative, that 11 Q  D o you know  how  big  o f  a  population o f  m iners

12 w ould  b e  m isleading to  the FD A; correct? 12 you w ould  have to  have to  be  able  to have sufficient

13 A  It w ou ld  be supplying insufficient inform ation. 13 pow er to  actually  determ ine w hether or no t there is a

14 Y ou w ou ld  no t be supplying the full picture. 14 relationship  betw een inhalation o f  talc in  a  m ine

15 Q  R ight. 15 setting  and  m esotheliom a?

16 A  Yes. 16 A  I've no t review ed -- you  know , that's an

17 Q  A nd it w ould b e  b iased  inform ation; correct? 17 epidem iological question.

18 A  That's an interpretation, yes. 18 W hat w e do  know  is w e've got over 2 ,000 talc

19 Q  A nd  y o u  w ould  agree w ith  th a t interpretation? 19 m iners and  m illers w ho  have had  a  — often a  lifetim e

20 A  I f  the inform ation th a t was being w ithheld  was 20 exposure, 25, 3 5 ,4 0  years in  som e cases.

21 show n to  be true, as opposed to  here's a  partial 21 Q  I f  I ask  y o u  that question, you  can  give m e

22 experim ent, w e haven 't finalized it. 22 that answ er, bu t that's no t the question I asked you.

23 it's one o f  the tilings in science. People 23 A  O kay. A sk the question again.

24 often do a  study and th ey  say: I'd  better confirm  that, 24 Q The question I asked you was: do you know

25 and so y o u  do it again. That's good practice, doing 25 w hether o r no t any o f  the studies you  referenced had
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1 sufficient pow er to determ ine w hether o r no t inhaling 1 This w ill b e  E xhibit 263.

2 talc  in a  m ine environm ent w as sufficient to increase 2 (Exhibit 263 m arked  fo r identification)

3 the risk  for m esotheliom a? 3 N ow , som etim es in  m edia statem ents, som etim es

4 D o you know  the answ er to  that question? 4 in  advertisem ents we see Johnson & Johnson talking

5 A  ¡d o n 't . A ll I read  is w h a t you  read, is that 5 about how  their talc  is extrem ely pure; right?

6 none o f  the m iners developed m esotheliom a after a 6 A  Yes.

7 lifetim e exposure to  talc dust. 7 Q  V ery  pure.

8 Q  Right. 8 A nd under the C T FA  standard that was se t they

9 A nd, sir, have you  -- are you  aw are o f  any 9 said  that the overall -  w hatever goes into the bottle

10 studies com paring the quality  o f  the dust betw een a 10 has to  be  a t least 90 per cent talc; right?

11 m ine setting, w hat is actually  in the air, and a 11 A  I can 't rem em ber, bu t I'll take your w ord  for

12 consum er use  setting, w here they 're using  the refined, 12 it, yes.

13 finely pulverized  pow der? 13 Q  That's fine.

14 Are y o u  aw are o f  any  studies com paring those 14 A  A nd the C TFA  statem ent.

15 tw o things? 15 Q  W ell, okay.

16 A  I've no t looked a t those studies, no, no. 16 So the  extent that Johnson & Johnson's

17 T here are studies w hich  show  the quantity  o f 17 standard is any  different than that, w hat is their

18 dust in  the m ine. 18 standard on how  m uch o f  the  dust that goes in the

19 Q Sure. 19 bottle  is actually  talc?

20 B ut you  can  have — for instance, you  could 20 A  It should  be  over 90 p e r cent, yes.

21 have the  sam e quantity  in term s o f  particles o f  tw o 21 Q  O kay.

22 to tally  d ifferen t dusts; right? 22 A  O r thereabouts, yes.

23 A  Yes. 23 Q  A ll right.

24 Q  B ut those dusts m igh t b e  com pletely different 24 O ther s tu ff  m igh t be  — o f  course, w e're

25 in  their character as far as how  fine they  are, w hat 25 talk ing  about asbestos, b u t it m ight also  be  the
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1 they actually  are m ade of; right? 1 chlorite you m entioned.

2 A  Y es. 2 A  Yes.

3 Q  O kay. 3 Q  It m ight be  little  b its  o f  o ther accessory

4 M S FR A ZIER : T hey 've been disconnected. 4 m inerals; right?

5 M R  PA N A TIER : A ll right. W ell, that's a  good 5 A  Y es, yes.

6 tim e fo r a  b reak  anyw ay, and I'm  nearing  the  end. 6 Q  Okay.

7 (O ff  the  record  a t 5:30  pm ) 7 So th is here is — th is is one o f  those

8 (O n the  record  a t 5:41 pm ) 8 docum ents that w as provided to us. It's from  som eone

9 B Y  M S FR O ST: 9 at — it looks like IITR I R esearch Institute, and it's

10 Q  Sir, E xhib it 85 w as the one w here there was a 10 to  the FD A , D ecem ber 2 0 ,1 9 7 3 .

11 survey done o f  som e com petitors, including Johnson 's 11 Take look  at that.

12 B aby Pow der, bu t four o ther com petitors from  Ekeral, 12 A  Okay.

13 R ichw ay, R evco Stork-A id and K-M art. 13 Q  H ave you seen that before?

14 A  M m m . 14 A  N o, I'm  no t fam iliar w ith  this one.

15 Q  A s w ell as an  evaluation  o f  international talcs 15 Q  Okay.

16 and the  W indsor float and stock. 16 H e is calculating how  m any chrysotile fibers

17 I f  you 'll take a  look  a t the evaluation, this 17 o r how  m any am phibole fibers you could have in  talc

18 w as an  evaluation  o f  ju s t am phiboles per slide, okay, 18 that is 99.9 per cent pure; right?

19 and i f  you take a  look at the  baby pow ders, there's 19 A  Yes.

20 five to tal baby pow ders evaluated  there; right? 20 Q  Okay.

21 A  Yes. 21 I f  you 'll turn the page, right, and he's got

22 Q  O ut o f  those five, w hich  one had the m ost 22 a  big, long m ath  equation there?

23 am phiboles? 23 A  H e certainly has.

24 A  Johnson 's B aby Pow der, L o t PR 6139. 24 Q  G o ahead and  go to the last page. I think he

25 Q  A ll right. Y ou can  se t that aside. 25 has h is results, and he  calculates results both  for
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1 chrysotile and  am phiboles; right? 1 Y ou talked w ith  M s F rost about sort o f  the

2 A  Yes. 2 w orldw ide talc contro l program ; right?

3 Q  A ccording to  h is calculations, i f  you  have a 3 A  Yes.

4 99.9  — and  is it  ju s t .9 o r 99? 4 Q  W hen d id  that start?

5 A  O n th is one it  says .9. 5 A  1975 w as the  first one I can  find.

6 Q  Okay. 6 Q  Okay.

7 A  99.9. 7 N ow , I have an undated  docum ent here, but i f

8 Q  99.9 p e r cent pure talc. 8 it started  in  '75, th is w ould  have to  be  p o st-7 5  —

9 W hat is his calculation as to  how  m any 9 A  Yeah.

10 chrysotile fibers can  still be p resen t in  th a t talc? 10 Q  — because it's en titled  A sbestos Occurrence in

11 A  H e's c laim ing it m ay  contain — sorry, it can 11 Talc, C ontrol W orldw ide.

12 contain  as m any as 3 ,500 chrysotile fibers per 12 It's E xhib it 264.

13 m illigram . 13 (Exhibit 264 m arked fo r identification)

14 Q  Per m illigram . 14 N ow , in  the second paragraph here, and I'll

15 A nd fo r am phibole asbestos, how  m any fibers 15 let you  see it in ju s t a  second —

16 per m illigram ? 16 A  Thank you.

17 A  W ell, fo r am phibole fibers, he 's c laim ing it 17 Q  -  they  say:

18 m ight contain as m any  as 20,000 am phibole fibers per 18 "In the U S -  and  Italian-sourced talc, we

19 m illigram . 19 have excellent long-term  audit inform ation, control o f

20 Q  Okay. 20 specific ore veins, and an  ongoing system  o f

21 I f  w e w ant to  know  w hat that is per gram , we 21 m easurem ent th a t w ill tell us i f  w e had  processed

22 ju s t  m ultiply each by  a  thousand; right? 22 asbestos-containing ta lc”.

23 A  Yes. 23 A nd you  and  I have talked about all o f

24 Q  So fo r chrysotile, you w ould  have 3.5 m illion 24 th at — betw een m y se lf and you and M s Frost, w e've

25 fibers per gram ; right? 25 ta lked  about that quite a  b it; right?

Page 1344 Page 1346

1 A  Yes. 1 A  W e have, yes.

2 Q  A nd fo r am phibole asbestos, you  w ould  have 2 Q  "In o ther sources, h istory  is scant, control o f

3 20  m illion fibers per gram ; right? 3 exact source is less reliable, and ongoing m easurem ents

4 A  Yes. 4 are so  m odest that they  gave us little confidence".

5 Q  O kay, and  that's hypothetical. I f  you  had  — 5 B ut look  a t w hat it  says a t the very top. It

6 A  The w hole — yeah, die w hole thing is a 6 says Present Position, and w hat is their introductory

7 hypothetical. 7 paragraph?

8 Q  Sure. 8 A  This says:

9 A  W hat if, w hat if. 9 "... a t p resen t [we] have no control system

10 Q  R ight. 10 to  preven t a sb e s to s ..."

11 A  M ay contain. Yeah. 11 In — w orldw ide.

12 Q  N ow , in  fairness, w e see a  lo t o f  w hat ifs 12 Q  Okay.

13 about how  m uch asbestos can  be  in  a  talc product; 13 T hat's no t ideal, is it?

14 right? 14 A  W ell, obviously, in  — th is could have been

15 A  W e have. In the last tw o or three days, we've 15 pre-'75, o f  course, bu t a t that tim e, there w as no US

16 seen a  num ber o f  hypothetical w hat ifs, yes. 16 control over the talcs in o ther non-U S countries.

17 Q  Sure. Sure. 17 Q  Tell m e w hat the  title o f  the —

18 N ow , w hat he 's saying is, i f  h is m ath  is 18 A  The title is A sbestos O ccurrence in Talc

19 correct, that you  cou ld  claim  som ething to  be 19 C ontrol W orldw ide.

20 99.9 per cent pure, bu t that w ould  allow  for 20 Q  W orldw ide, and you  said  that program  started in

21 3.5 m illion  fibers p e r  gram  o f  chrysotile o r 20 m illion 21 7 5 ?

22 fibers per gram  o f  am phibole asbestos; right? 22 A  It started in  7 5  as an  official program , yes.

23 A  Yes. H ypothetically , i f  it contains that 23 Q  O kay. A ll right, sir. Y ou can  hand that over.

24 num ber in  the first place. 24 W hat they  say here, w hether this w as 7 5  or a

25 Q  O kay. Y ou can set that aside. 25 little before o r after, it says:

73 (Pages 1343 - 1346)
Priority-One Court Reporting Services Inc. -  A Veritext Company

718-983-1234



Page 1347 Page 1349

1 "W e a t p resen t have no control system  to 1 So th is is A pril 1, '77; right?

2 preven t asbestos contam ination a t levels detectable by 2 A  Yes.

3 T E M  in  our fin ished p roduct'1. 3 Q  A nd it's done by  EM V . W e haven 't talked about

4 R ight? 4 them  yet, have w e?

5 A  T hat's w h a t it states, yes. 5 A  No.

6 Q  A nd Johnson &  Johnson w as selling Johnson 's 6 Q  I f  y o u  look at the photom icrographs near the

7 B aby Pow der w orldw ide a t th a t point; right? 7 back, you can see that they  have ED S. This is electron

8 A  Yes. The reference doesn 't, o f  course, state, 8 m icroscopy; correct?

9 b u t responsibility  w as left to  the individual countries 9 A  Yes.

10 to  ensure quality. 10 Q  A ll right.

11 Q  W ell, the u ltim ate responsibility  is the 11 A nd  w hat they  say  is they 're try ing  some

12 com pany th at puts it on the shelf, and  that w as Johnson 12 different sam ple preparation. T hey  say;

13 &  Johnson; right? 13 "It becam e evident during the last set o f

14 A  From  a  legal perspective, i f  Johnson &  Johnson 14 analyses that som e particles o f  the largest talc

15 France o r  Johnson &  Johnson G erm any p u t a  product on 15 fraction w ere being b iased  against during norm al sam ple

16 the  m arket, they  have the legal responsibility. 16 preparation. B ecause trem olite is often  present in

17 Q  A  Johnson & Johnson entity; correct? 17 this size fraction and is apparently  less susceptible

18 A  A  Johnson &  Johnson entity, yes. 18 to  com m inution than  talc ..."

19 Q  A ll right. 19 W hat does "com m inution" m ean?

20 This w ill be E xhibit 265. 20 A  B reakdow n .

21 (E xhibit 265 m arked fo r identification) 21 Q  Okay.

22 N ow , you  said that a t som e po in t it becam e 22 A  Yeah.

23 fairly  regular to  do quarterly  m onitoring? 23 Q  R ight, because, o f  course, talc is softer, as

24 A  M m m hm m . 24 you  say?

25 Q  I th ink  w e have one o f  those here. 25 A  It is, yes.
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1 N ow , th is is — i f  you  look on the very  first 1 Q  S o  i t 's  e a s ie r  to  b re a k  d o w n  ta lc  th a n

2 page, o r actually  the  second page, right, do you  see 2 tre m o lite ;  r ig h t?

3 that's h ighlighted  there? 3 A  Y e s , y e s .

4 A  Yes. 4 Q  " ... tw o  p re p a ra tio n s  a re  n o w  b e in g  e x am in ed :

5 Q  A nd it says C onsultant R eport to  Johnson & 5 o n e  is  a s  b e fo re , a n o th e r  is  a  s lu r ry  o f  th e  b o tto m

6 Johnson, 9 Talc Sam ples, A pril 1, '77; right? 6 f ra c tio n  o f  ta lc  d is p e rs e d  a n d  d e c a n te d  w ith  e th y l

7 A  Yes. 7 a l c o h o l ..."  e t  c e te ra ; o k a y ?

8 Q  T hat w ould  be  the first day  o f  the second 8 T h e y  h a v e  se v e ra l  d i f fe re n t  te s ts . T h e y  h a v e

9 quarter? 9 D  g ro u n d , a n d  th a t 's  th e ir  d e s ig n a tio n .

10 A  Yes. 10 I  ta k e  i t  th a t  m e a n s  " d o m e s tic  g ro u n d " ?

11 Q  R ight. 11 A  I d o n 't  k n o w .

12 A nd it's to  Johnson &  Johnson, and W indsor 12 Q  O k a y .

13 m ills; right? 13 A  I  d o n 't  k n o w . I  w o u ld n 't  c o m m e n t.

14 A  Yes. 14 Q  T h e y  h a v e  n o  -  n o th in g  d e te c te d  th e re ;

15 Q  Okay. 15 c o rre c t?

16 So on  the nex t page it says; 16 A  N o .

17 "This report gives the  results o f  analysis 17 Q  T h a t 's  o n  th e  p a g e  a t  th e  b o tto m , 8 9 8 3 ?

18 fo r nine talc  and  rock sam ples and d iscusses new 18 A  Y e a h .

19 preparation and exam ination techniques that have been 19 Q  Is  th a t  c o rre c t?

20 im plem ented  to supplem ent previous techniques. O ther 2 0 A  Y e s.

21 than  this, exam ination is as described in previous 21 Q  O k a y .

22 reports". 2 2 F o r  A  c o m p o s ite ,  a n d  y o u  g u y s  w e re  d o in g

23 I'm  going to go to the board, because we 23 c o m p o s ite  q u a r te r ly  T E M ; c o rre c t?

24 haven 't talked about th is report ye t, and  w e started 2 4 A  Y e s .

25 to. I pu t the  date dow n and then  I forgot. 2 5 Q  T h e y  sa y  b o th  -- I 'm  j u s t  g o in g  to  w rite  th is
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1 in green so it's easier — they say: 1 num bers o f  large trem olite particles. This sam ple was

2 "B oth large and sm all fibrous trem olite 2 prepared  as described in  the second paragraph o f  the

3 particles fo u n d ..." 3 report. F igures 18 and 19 show  the tw o types o f

4 R ight? 4 sam ples that w ould  be  prepared  for each sam ple. One

5 A  That's w hat they  state, yes. 5 fibrous trem olite particle  w as found in the larger

6 Q  Okay. 6 fraction, Figure 20".

7 For O ld  Stock C om posite, does that m ean they 7 So one trem olite particle; right?

8 w ere ju s t testing  for a  past quarter there? 8 A  Yes.

9 A  I don 't know . I t 's - - y o u  know , I'm  going to 9 Q  O ne non-fibrous?

10 use  the w ord "speculate", bu t I w ouldn 't w ant to 10 A  Yes.

11 speculate. 11 Q  Okay.

12 Q  O kay. D on 't speculate then. 12 A nd then there 's a  lo t o f  p ictures, and

13 A  Thank you. 13 they 've go t som e a t 1,500 tim es, 15,000 tim es. So this

14 Q  T hey say: 14 is e lectron m icroscopy; correct?

15 "O ne sm all, fibrous trem olite particle". 15 A  Yes.

16 Right? 16 Q  Right.

17 A  That's w hat they  say, yes. 17 E ven i f  you look a t the bottom  o f  8988, so go

18 Q  T hen in  Sam ples -- they  have som ething labeled 18 to  that page, 8988, they  have som e pictures.

19 Sam ples 14 and 15: 19 N ow , m ost o f  these o ld photocopied  pictures

20 "Trem olite particles here w ere found  in 20 don’t  com e ou t too w ell; right?

21 several experim ental types o f  p reparations ..." 21 A  T hey don't.

22 B ecause they 're talk ing  about how  they're 22 Q  B ut these tw o on the left, you can actually  see

23 changing up  — how  they 're preparing  the slides for 23 there 's a  b ig  bundle o f  trem olite there in the top

24 m icroscopy; right? 24 left; right?

25 A  Yeah. 25 A  Y ou can, yes.

Page 1352 Page 1354

1 Q  " . . .h o w e v e r .  F ib ro u s  a n d  n o n -f ib ro u s 1 Q  A nd then there 's a  very  long fiber a t 5,000 X

2 tre m o lite  a re  sh o w n  in  F ig u re s  8 , 9  a n d  10". 2 o f  trem olite there on the bottom  left; right?

3 S o  th e y  s a y  --  th e y  j u s t  s a y  so m e  tre m o lite 3 A  Yes.

4 fo r  14 a n d  15; c o rre c t? 4 Q  Okay.

5 A  T h e y  d o  sa y  th a t ,  y e s . 5 That's a  fiber o f  asbestos sir; correct?

6 Q  A n d  fo r  8 , 9  a n d  10, a g a in , n o n -f ib ro u s  -  I 'm 6 A  I w ould  say so, looking a t that picture, yes.

7 so rry , f ib ro u s  a n d  n o n -f ib ro u s  tre m o lite . 7 Q  A ll right, sir.

8 Is  th a t  c o rre c t? 8 A  B ut can  I m ake a  com m ent?

9 A  T h a t 's  w h a t 's  w ritte n , y es. 9 Q  O ne second.

10 Q  S a m p le  16 w a s  -  I 'm  ju s t  g o in g  to  l is t  i t  so 10 G o ahead and  turn  to 8993, please. Sorry, I

11 w e 're  a ll  o n  th e  sa m e  p a g e  h e re . 11 h ad  one m ore I w anted  to show  you.

12 S a m p le  16 w a s  n o n -f ib ro u s  tre m o lite . 12 Y ou can see there on the top left there's

13 S o  th e y 're  g e tt in g  a  m ix tu re ; c o rre c t? 13 another large bundle o f  trem olite fibers; right?

14 A  Y e s . 14 A  Yes.

15 Q  T h e y 'r e  g e tt in g  s o m e  f ib ro u s  a n d  so m e 15 Q  A nd  those — they  label those as "fibrous

16 n o n -f ib ro u s ;  r ig h t? 16 trem olite particles"; correct?

17 A  C o rre c t. 17 A  T hey do, yes.

18 Q  N o  a sb e s to s  in  17 th ro u g h  2 1 , a n d  I  g u e s s  th a t 18 Q  R ight, sir. Y ou can  set that aside.

19 is  a t  2111? 19 N ow , w hat d id  you  w ant to say —

2 0 A  Y e s . 20 A  Yes.

21 Q  S o  17 th ro u g h  2 1 - 1  w ill  p u t  a  II  b y  it: 21 Q  — and  I'm  ju s t allow ing you  to say it. I

22 n o th in g . 22 didn 't ask a  question. B ut you  can  say w hat you  w ant

23 A n d  th e n  B  c o m p o s ite . T h e y  say : 23 to  say.

2 4 "T h e  s a m p le  re p re se n ts  w h a t  is  h o p e d  to  b e  a 24 A  Thank you. T hank you.

2 5 su c c e ss fu l  p r e p a ra tio n  te c h n iq u e  fo r  d e te c tin g  sm a ll 25 It relates to  this, because I have seen this

75 (Pages 1351 - 1354)
Priority-One Court Reporting Services Inc. -  A  Veritext Company

718-983-1234



Page 1355 Page 1357

1 before and it is addressed  to  Johnson &  Johnson. 1 T alcum  Products; do you  see that?

2 A t the  tim e A pril, '77, Johnson &  Johnson 2 A  Yes.

3 also  ow ned  the industrial m ine and they w ould  also have 3 Q  D o you  see that the authors are Pooley Rohl,

4 been  sending sam ples o f  industrial talc. 4 Langer, B ow es and  Skinner; right?

5 This report, fo r w hatever reason, doesn 't 5 A  Yes.

6 state w hat — w hich m ine w as being evaluated. It's an 6 Q  So it looks like Pooley, R ohl and Langer, all

7 unknow n. 7 these guys actually  w rote a  paper together; right?

8 It's ju s t  a com m ent I w anted  to  m ake. 8 A  Yes. W as th is published?

9 Q  Y ou're saying you  don 't know  i f  that is an 9 Q  W ell, that's a  good question. W e're going to

10 industrial sam ple? 10 talk  about that.

11 A  T hat is correct. 11 A  Okay.

12 Q  Okay. 12 Q  So w e w ill ge t there.

13 W e do  know  a  few  things. It's the  start o f 13 So, as y o u  can  see, this w as a  evaluation o f

14 the second quarter; right? 14 it looks like both  m ine and consum er talc products;

15 A  Yes. 15 correct?

16 Q  Y ou w ere doing -- you  w ere sam pling the 16 A  Yes.

17 cosm etic quarterly; correct? 17 Q  Okay.

18 A  Y es, b u t w e haven 't d iscussed  the industrial 18 N ow , you  asked m e w hether or not th is w as

19 sam pling. 19 published. I take it, then, you 're no t aw are i f  it w as

20 Q  W ell, do w e have a  docum ent here that tells us 20 published?

21 w hat the industrial sam pling w as? 21 A  I'm  aw are o f  a  paper that Pooley authored w ith

22 A  N o, because I w as no t deposed  to ta lk  about 22 Langer, o r a  draft paper that w as presented o r not

23 industrial sam pling, and I don 't have that inform ation. 23 presented  a t a  sym posium .

24 Q  B ut w ho  brought it up, sir? 24 Q  M m m h m m ?

25 A  N o, I brought it up because th is does not state 25 A  A nd because Pooley  d id  no t agree w ith  the draft

Page 1356 Page 1358

1 it's cosm etic ta lc  from  the cosm etic m ine. It's a 1 th at it w as presented  at.

2 b land  report. 2 Q  Okay.

3 I ju s t w anted  to note for the  record  it 3 So i f  you turn  to the — we'll talk about

4 doesn 't state that it's cosm etic talc. 4 w hether it w as presented  or not, but i f  you  turn to  the

5 Q  W ell, it  also  doesn 't state that it’s 5 page — w ell, let's go to  the C onclusions, okay.

6 industrial talc, does it? 6 The C onclusion page is the one w ith  the B ates

7 A  N o, it doesn't. It's a  b land  report on talc. 7 stam p 4622.

8 Q  R ight. 8 A  Yes.

9 W hat w e do know  is it is addressed  to  Johnson 9 Q  Conclusions.

10 & Johnson; correct? 10 1. The analysis o f  tw enty-seven sam ples o f

11 A  Correct. 11 raw  talc  im ported into G reat B rita in  and eighteen

12 Q It is the  start o f  the second quarter o f  1977; 12 consum er talcum  products purchased a t retail stores in

13 correct? 13 G reat B rita in  has show n that these m aterials consist o f

14 A  Correct. 14 a  variable and  com plex m ixture o f  m inerals".

15 Q  It is e lectron m icroscopy; correct? 15 So we know  that it  w as 27  sam ples o f  raw  and

16 A  Correct. 16 18 consum er sam ples; right?

17 Q  Johnson  &  Johnson w as doing quarterly  testing 17 A  That's w hat's stated, yes.

18 o f  their talc  b y  electron m icroscopy; correct? 18 Q  It says:

19 A  Correct. 19 "Trem olite w as found in six  o f  the forty-five

20 Q  A ll right. 20 sam ples, in am ounts up  to  30%  b y  weight. Three o f

21 (R eporter clarification) 21 these six  sam ples w ere consum er talcs. A nthophyllite

22 T his w ill be  Exhibit 266. 22 w as found in  one consum er talcum . Serpentine phases,

23 (E xhibit 266 m arked for identification) 23 possib ly  including chrysotile, w ere found in  at least

24 Sir, do  you see that th is is a  paper entitled 24 tw o sam ples".

25 M ineralo logy and C hem istry o f  B ritish  Talc and  Consume] 25 D id  I read  that right?
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1 high grade p late le t talc  and a  sm all am ount o f 1 m entioned those going back  to  the  1950s, '60s, the

2 fragrance. T o  assure that w e obtain the purest talc 2 source o f  the talc  w as the Italian  00000 talc, w hich we

3 available, w e extract ore from  our ow n m ines in  V erm ont 3 know  m ay contain traces o f  trem olite.

4 w hich  w ere selected  because o f  the high quality  and 4 B ut based  on  thorough evaluation, that has

5 p urity  o f  the  talc. The talc  ore then  undergoes a 5 been  show n to  be non-asbestos trem olite.

6 cleansing  procedure know n as flotation that involves 6 So it w ill rem ove im purities. It m ay well

7 m any separate 'w ashing' operations to  rem ove any 7 leave som e trem olite present.

8 im purities w hich  m ight be present". 8 Q  So I'm  going to  ask  you the question again.

9 N ow , I'm  going to stop there. 9 W e know  that, first o f  all, I asked you  this

10 W e know  that statem ent is false; correct, 10 question already today — w e know  that Johnson &

11 sir? 11 Johnson never said to  B attelle o r anybody else: go back

12 A  The talc  undergoes several w ashing operations, 12 and decide w hat portion o f  the flotation w here you

13 yes. 13 found trem olite is fibrous versus non-fibrous; correct?

14 Q  R ight, and his sta tem ent that it rem oves any 14 A  T hat is correct.

15 im purities is  false; correct? 15 Q  Okay.

16 A  It depends how  w e define "any im purities". 16 A  Yes.

17 The w ashing involves rem oval o f  a  great deal 17 Q  This person  from  Johnson &  Johnson is telling

18 o f  im purities, you  know , the sm all fines, the 18 one o f  yo u r consum ers that the talc  is  washed; okay?

19 particles, hem atite, iron  m agnetic particles. 19 "... m any separate 'w ashing' operations to

20 T hey all get rem oved, as do  sm all, fragile 20 rem ove any  im purities w hich m ight be present".

21 fragm ents o f  talc. 21 T o a  person  that is receiving that letter, a

22 Q  M r - 22 lay  person, a  consum er, the w ay they take that is: they

23 A  T hose are im purities. 23 g it rid  o f  all the im purities, isn 't it, sir?

24 A m  I m issing som ething here? 24 A  T hat’s -  w ell, that's part o f  the — the next

25 Q  Yes, sir. It's righ t here on the  board. 25 sentence.

Page 1368 Page 1370

1 T hese are the results o f  the flotations o f 1 Q  H old  on. H old  on.

2 Italian talc , all starting back  in  the  '50s, w here they 2 W e're going to get there; okay?

3 w ere show ing that, even w ith  the  flotations, the 3 A  Okay.

4 flotation system , the w ashing, like they  call it; 4 Q  H ow  a  regu lar person  hears that is: hey, they

5 right? 5 get rid  o f  w hatever im purities m ight be  present,

6 A  Yes. 6 because that's w hat the guys says; right?

7 Q  T hey  w ere still getting trem olite in  the  end 7 A  H e does, and  then  he goes on in the next

8 result; correct, sir? 8 sentence.

9 A  In the  1950s? 9 Q  W hich w e're  going to get to , okay.

10 Q  In  the  1950s? 10 "Finally, the talc is checked by  com plex

11 A  Yes. 11 scientific m ethods including x-ray  diffraction,

12 Q  T hrough the 1960s, and, sir, w e have a t least 12 differential therm al analysis, and electron m icroscopy

13 tw o letters in  the 1970s, one from  C olorado School o f 13 w ith  electron differentiation to  confirm  the absence o f

14 M ines, one from  H ildick-Sm ith to  a  federal agency w here 14 asbestos".

15 they say: w e cannot guarantee rem oval o f  all elongate 15 R ight?

16 particles. 16 A  That's r ig h t

17 A nd, in fact, today I show ed yo u  the one 17 Q  Okay.

18 w here C olorado School o f  M ines said: w e can 't get rid 18 So this w as w ritten  in D ecem ber 30 ,1 9 7 4 .

19 o f  trem olite; right? 19 So w e have all o f  th is d ifferent testing.

20 A  Yes. 20 Johnson &  Johnson B aby  Pow der ore has trace fibrous

21 Q  So the statem ent that w e w ash it  and  w e get rid 21 trem olite/actinolite .001 per cent chrysotile in

22 o f  any im purities is a  false statem ent. 22 m edicated  pow er is the additive.

23 Y ou m ight ge t rid  o f  som e im purities, bu t you 23 .01 per cent chrysotile in Johnson 's B aby

24 don 't ge t rid  o f  any  im purities; correct? 24 Pow der.

25 A  W ell, y o u  m entioned trem olite and, as you 25 W e have — w e have 1 to  .5 p e r cent trem olite
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1 and  .2 to .3 per cent trem oiite in  108 and  109T. 1 A nd that Johnson & Johnson 's goal in  their

2 W e have trem oiite fibers that are suspected 2 ow n w ords w as to  "control the w ork"; right?

3 in Johnson &  Johnson B aby Pow ders. 3 A  Johnson &  Johnson 's goal is to actually  find

4 W e have confirm ed am phibole in  four sam ples 4 the truth.

5 a t betw een .001 p e r cent and  .01 p e r cent. 5 Q  I'm  no t asking for your words. I'm  asking to

6 The FD A  study, then. W e have a  — w ait a 6 agree w hether or no t Johnson & Johnson 's w ords w ere to

7 m inute, w hat's the date o f  that? 7 "control the w ork"?

8 A  D ecem ber, 1974. 8 A  It depends how  w e define "control".

9 Q  12 m onths earlier, w e started  a  chrysotile 9 I th ink  I've said  this before, the com m ents

10 suppression system  w here w e saw  chrysotile in the final 10 from  D r A shton m ade it also  clear that Rubino and his

11 float; correct? 11 colleagues w ere very  professional.

12 W e looked  a t that today; right? 12 T hey w ould  no t subject them selves to  any form

13 A  T hat w as — that w as claim ed to  be the  case. 13 o f  control. T hey w ere going to give an honest

14 Q  Okay. 14 appraisal o f  their results.

15 So despite  all o f  that, this is w hat he  tells 15 Q  D id  Johnson &  Johnson use the w ord "control" in

16 this person: that w e get rid  o f  any asbestos; right? 16 relation  to  R ubino 's w ork?

17 A  That's w h a t he 's w ritten , yes. 17 A  A n individual u sed  the w ord "control".

18 Q  Then in the second paragraph he  says: 18 Q  O kay. A ll right, sir. Y ou can  se t that aside.

19 "It is unfortunate that articles like this 19 Is Johnson & Johnson 's current philosophy,

20 appear from  tim e to tim e, as they  p resen t a  sensational 20 righ t now  today, that — o r let's ju s t say  w ithin the

21 and  scary perspective, ra ther than  a  balanced and 21 last ten  years, okay — in the last ten  years, is

22 scientific one. D ata associated  w ith  talc  that is 22 Johnson &  Johnson currently  still testing the final

23 heav ily  contam inated  w ith  asbestos o r o ther dusts o f 23 product, as opposed to  ju s t the raw  m aterial?

24 course has no  bearing  on the cosm etic use  o f  a  purified 24 A  I believe so.

25 talc  like ours". 25 Q  Okay.

Page 1372 Page 1374

1 N ow , w e know  that the very  next year their 1 It is Johnson &  Johnson 's po licy  that the

2 ow n study show ed that the cosm etic talc  had  m ore 2 final p roduct should  be  tested?

3 asbestos in it than the industrial talc; right? 3 A  I believe that is p art o f  the audit, yes.

4 A  T hat w as w hat w as w ritten  on  the  chart, yes. 4 Q  A ll right.

5 Q  Right. 5 N ow , w ho  is John Lem m o, L -E-M -M -O ?

6 D o you  know  w hether o r no t M r Infante w rote 6 A  I th ink  the nam e is in the Q uality  Assurance

7 M s Sorensen back  and  gave her those results? 7 D epartm ent.

8 A  I do n o t know. 8 Q  Okay.

9 Q  O kay. 9 W ho's M atthew  N oble?

10 In the m iddle o f  the paragraph it says: 10 A  H e's an ex-em ployee in the UK.

11 "The m ost recent inform ation in th is regard 11 Q  D id  you  know  him ?

12 w as presented  by  Professor G F R ubino at the 37th 12 A  Y es, I did, yes.

13 C ongress o f  the Italian  Society o f  O ccupational 13 Q  W hat w as his job?

14 D ise a se s ..." 14 A  H e w as a  senior scientist.

15 A nd  he  goes on to ta lk  about that; right? 15 Q  Senior scientist. Okay.

16 A  Yes. 16 Sorry fo r the little  b reak  there. This w ill

17 Q  D id  he  disclose that Johnson &  Johnson funded 17 b e  269.

18 that? 18 (Exhibit 269 m arked fo r identification)

19 A  Johnson &  Johnson m ade a  grant to  R ubino, not 19 I only  have the one copy, so take your time.

20 necessarily  full cost o f  the w ork, bu t they  m ade a 20 N o, I can  bring  it up here.

21 grant to  D r Rubino. 21 A ll right, sir. H ere you  go.

22 Q  R ight. W e saw  a t one poin t it w as I th ink  12 22 A  T hank  you.

23 o r 18,000. A t another po in t it w as 30,000? 23 Q  D o you see that's an em ail sen t D ecem ber 6,

24 A  Yes. 24 2009. The subject is G lobal Talc Specification; right?

25 Q R ight? 25 A  Yes.
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1 Q  A nd it  regards a  PC PC  m eeting  in DC. 1 responding to regulatory  stuff; right?

2 That's the CTFA ? 2 A  Y eah. H e’s been  a t PC PC  for a  few  years, yes.

3 A  Yes. 3 Q  O kay. D o you  know  him ?

4 Q  Right. 4 A  I d o .  I've m et him , yes.

5 It says -- th is is M r Lem m o — he says: 5 Q  Okay. A ll right.

6 "I d id  attend the  PC PC  m eeting in D C 6 D o you know  w hether o r no t Johnson &  Johnson

7 yesterday. I m ade it  a  poin t to  have  off-line 7 has retained h im  as an expert w itness in litigation?

8 discussions w ith  the attending talc  experts (D rew  V an 8 A  I don 't know  that, no. Y es o r  no, I've no

9 O rden from  R J Lee, Julie P ier from  R io T into and  G ary 9 idea. i

10 Tom aino from  Speciality  M inerals)". 10 Q  Okay.

11 D o you  know  him? 11 D o you  know  w hether anybody has retained him

12 A  N o, I don 't know  him , no. 12 as an expert in asbestos talc litigation?

13 Q  Okay. 13 A  I don 't, no.

14 W hat does "off-line discussion" m ean? 14 Q  Okay.

15 A  It's probably  ju s t face it face, like w e're 15 A  I m et him  but, you  know , beyond that I don't

16 having now . 16 know  w hat his day  to day  activities are.

17 W ell, no, actually it's not. W e're  being 17 Q  "This w as reinforced in a  com m ent from  the PCPC

18 recorded. B ut i f  the recording w as o f f  and w e had a 18 rep (John B ailey) w ho re-stated m y assertion that i f  we

19 chat, that's off-line. 19 contro l (elim inate) asbestos in the raw  m aterial there

20 Q  G ot you. 20 is no need to  test fo r it in finished products. There

21 "A ll w ere in agreem ent th a t current XR D 21 w as no acknow ledgm ent from  the FD A  on this view".

22 techniques are appropriate for testing  for free 22 N ow , do you agree w ith this proposition by

23 crystalline silica, and  that a lim it o f  less than  0.5% 23 M r L em m o that there is no need to test for it in the

24 w as reasonable from  the standpoint o f  analytical 24 fin ished products?

25 sensitivity  and  w hat w e can  practically  expect from  our 25 A  N o, I th ink  h e ’s ju s t m aking a  suggestion.

Page 1376 Page 1378

1 high grade talc RM s". 1 It's no t one that w ould , you  know , be accepted, I don't

2 That's raw  m aterials; right? 2 think, by  h is senior m anagem ent.

3 A  R aw  m aterials, yes. 3 Q  Okay.

4 Q  "The FD A  (John G asper) m ade a  b rie f 4 Because the tru th  is that the raw  m aterial

5 presentation a t the talc  portion  o f  the m eeting, and 5 testing  can  absolutely m iss som ething; correct?

6 m entioned that FD A  is soon to  com plete a  contracted 6 A  R aw  m aterial o r  m ine? R aw  m aterial o r  m ine?

7 analytical study o f  asbestos in  U S talc  raw  m aterials 7 Q  The m ine testing  can  m iss som ething; right?

8 and  fin ished products containing talc". 8 A  The m ine testing, yes.

9 A nd  w e've talked about that today? 9 Q  The raw  m aterial testing can  m iss som ething?

10 A  W e've discussed  that today, yes. 10 A  In theory.

11 Q  O kay. L ast paragraph: 11 Q  A nd even the final product testing  can  m iss

12 "D uring the Q & A  session I poin ted  out that 12 som ething; right?

13 the d ifficulties in testing  for asbestos i n ... raw 13 A  In theory, yes.

14 m aterial becom e even greater w hen  testing  a  w ide 14 Q  Okay.

15 variety o f  fin ished products that contain talc (unknow n 15 And, for instance, I think we can  point to an

16 potential in terferences, low er overall sensitivity, no 16 exam ple o f  th is i f  w e take it a t face value, w hich is

17 validated  m ethods, e tc .)”. 17 i f  w e look a t the report from  the independent

18 N ow , there are validated m ethods for testing 18 laboratory from  2004, he studied Johnson's B aby Pow der

19 finished products; correct, sir? 19 and  found .2 pe r cent anthophyllite asbestos; right?

20 A  Yes. 20 A  Yes.

21 Q  O kay. 21 Q  I f  w e take that a t face value, that m eans that

22 "This w as reinforced in a  com m ent from  the 22 the  m ine m issed  it, the raw  m aterials m issed it, and

23 PC PC  rep (John B ailey) ..." 23 the  final product testing  m issed  it; right?

24 N ow , John B ailey  is one o f  the guys w ho works 24 A  Yes.

25 a t PC PC  and  helps co-ordinate w ith  industry and 25 Q  B ut th a t also  assum es that all three o f  those
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Page 1379 Page 1381

1 tests happened; right? 1 docum ents I've seen, I haven 't seen a  single one w ith

2 A  Yes. 2 your nam e on it i f  you w ere involved?

3 Q  B ecause no t every pound or every ton  that 3 A  O kay. They w ould  probably  be in  the U K

4 leaves the m ine is tested; correct? 4 com pany’s records, then, in that case, that any

5 A  T hat w ould  be  impossible. 5 m eetings w e had  w ith  people like B ruce Sem ple and o ther

6 Q  R ight. O f  course. 6 colleagues. He w ould  v isit the U K  office o r the U K

7 A  Y ou w ould  never reach the m anufacturing plant. 7 facilities. W e'd  m eet and I'd  get an update.

8 Q  R ight, and  certainly no t every ton  o r  even 8 M inutes w ould  be  held  in  the U K , i f  anything.

9 every lo t is  tested  a t the p lant; right? 9 Q  So there should  be m inutes o f  those m eetings?

10 A  N ot every ton, no. 10 A  I f  the m inutes w ere taken o f  any  m eeting, yes,

11 Q  A nd certainly not every  bottle is  tested; 11 yes.

12 right? 12 Q  W ell, w e know  that Johnson &  Johnson is m inute

13 A  N ot every  bottle, no. 13 taking com pany; right?

14 Q  W e know  that a t the m ine, they  only test every 14 A  M aybe in the U S. In  the U K , things were,

15 650 tons — 15 certainly back  in the '70s, a  little b it m ore informal.

16 A  Yes. 16 Q  W ell, w e have inform ation certainly going back

17 Q  -- b y  J4; right? 17 betw een the  U K  branch and  the U S quite a  b it in these

18 A  Yes. 18 papers w e've looked at; right?

19 Q  So the  p rospect o f  m issing som ething is 19 A  Y es, possible. Yeah.

20 certainly a  reality  i f  w e take that report a t face 20 Q  A nd  w e've only  looked at — I m arked ju s t over

21 value; right? 21 200  exhibits, and w e have w ell over a  hundred thousand

22 A  A  theoretical possibility , yes. 22 o f  them , o f  total docum ents.

23 Q  O kay. 23 A  Yeah.

24 A ll right. N ow , you said that — you said 24 Q  So there should  be docum ents w ith  your nam e on

25 th a t your fam ily use Johnson &  Johnson 's B aby Pow der. 25 it  i f  you  w ere involved in talc back  then; right?

Page 1380 Page 1382

1 W hen w as the first tim e -- w ell, let m e ask  you, you 1 A  It depends i f  those m inutes that w ere taken in

2 said  your kids used  it? 2 the U K  or w hat have you  w ere transm itted back to the US

3 A  Yeah. 3 and  w hat have you.

4 Q  I don 't w ant to ge t personal, bu t w hen w ere 4 B ut B ruce Sem ple certainly visited  the U K

5 yo u r kids bom ? 5 office on  m any occasions in  the 1970s. W e m et, we

6 A  70 — that's right, they 'll never forgive m e i f 6 discussed  th is topic, and  I kep t up  to date w ith  the

7 I ge t it w rong — '74, '75, '81. 7 inform ation.

8 Q  O kay. A ll right. 8 Q  Y ou discussed  the asbestos topic?

9 W hen w as the first tim e that you  had 9 A  W e discussed  talc  safety. I t  w as topical a t

10 responsib ility  for talc a t Johnson  &  Johnson? 10 the tim e, as you  know . W e've discussed it in the last

11 A  Seventy-six. 11 four days.

12 Q  O kay, and were you responsib le  - 1 d idn 't see 12 Q  Sure. Yeah.

13 yo u r nam e on  any o f  th is early  s tu ff -  w ere you 13 B ut I ju s t w ant to  know  to  w hat extent you

14 dealing w ith  the asbestos issue? 14 w ere involved in asbestos?

15 A  I  w as dealing  w ith the safety  o f  talc in the U K 15 A  N o t asbestos, no. W e w ere involved in talc

16 and  the European perspective — 16 safety, and the inform ation w e've discussed in the last

17 Q M m m h m m ? 17 few  days, people like R ohl and L anger and w hat w as

18 A  -- as it pertained inform ation crossing the 18 happening w ith  the CTFA.

19 A tlantic. I w as involved in  dialogue w ith  people like 19 T hat w as part o f  the dialog, ju s t essentially

20 B ruce Sem ple, M D . He regularly  v isited  our offices in 20 not that I w ould m ake a  m ajor contribution, b u t that we

21 the UK. 21 w ould  b e  kep t up to  date w ith  w hat's happening, because

22 So, yes, certainly from  that tim e, I w as 22 it m igh t affect the European operations.

23 fam iliar w ith  the w hole topic and  issue from  — right 23 Q  It sounds like your involvem ent a t all in

24 from  the day  I started, essentially, w ith  J&J. 24 talc  -  w ell, in  asbestos w ould  be  in passing a t best.

25 Q O kay, b u t I'm  ju s t — in the  170,000 plus 25 A  The involvem ent w as in talc safety as it
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Page 1383 Page 1385
1 related to the publications we've been talking about 1 Q  O kay. A ll right.
2 today. Publications in the public domain, Rohl, 2 D oes Johnson &  Johnson know  the total num ber

3 Langer, Lewin, anything that was happening with CTFA. 3 o f  Johnson &  Johnson talc  p roduct users w ho have died
4 That was -- that was shared with myself and 4 o r are dying from  m esotheliom a?

5 our Medical Director. 5 A  I don't.

6 Q And when you arrived in 1975 — 6 Q  W hat is the to tal num ber o f  Johnson &  Johnson

7 A Seventy-six. 7 talc  users w ho have sued you  because they  are dying o f

8 Q -- when you arrived in '76, did you sit down 8 m esotheliom a?

9 and go through all of the historical testing of Italian 9 A  I don 't know  the answ er to that.

10 and Vermont talc for asbestos? 10 Q  O kay. Certainly, Johnson & Johnson has that

11 A No, no. 11 inform ation; right?

12 Q Okay. 12 A  I don't. Yes, it is possible that the Legal

13 A Not at that point in time, no. 13 D epartm ent m ay w ay. I can 't answ er that question.

14 Q When did you — when did you start to 14 Q  Y ou w ere asked about — you  w ere asked for this

15 appreciate that there was -- and I'll use the word 15 com m ent: about w arnings. D o you  recall talk ing  about

16 "controversy", because that's the word Johnson & 16 w arnings?

17 Johnson uses, but a controversy about asbestos in talc? 17 A  I do, yes.

18 A Well, controversy came about with Dr Rohl, Dr 18 Q  A nd M s Frost said  — she brought up  the concept

19 Langer, Dr Lewin in the early '70s, and then the 19 o f  w arning ju s t for the fun  o f  it; right?

20 ongoing dialogue between CTFA, between CTFA and FDA. 20 A  Yes.

21 That was a topic for discussion that we had 21 Q  Okay.

22 with Dr Semple back in the mid-'70s, late '70s, yes. 22 I f  there w as asbestos in anybody's talc, m uch

23 Q Okay. So you became aware of it some time in 23 less Johnson &  Johnson 's, and they  knew  about it, the

24 the mid to late '70s? 24 m anufacturer knew  about it, there should be  a  w arning

25 A From when I joined the company. 25 on  it; right?

Page 1384 Page 1386
1 Q  Okay. 1 A  I f  a  talc  p roduct w as deem ed unsafe by  m edical

2 A  I rem em ber it w as one o f  the first topics w e -- 2 experts, scientific experts, it w ould  be  reasonable to

3 as a  toxicologist, it w as a  case of: you need  to get up 3 w arn, o r even no t to  sell it.

4 to  speed w ith  w hat's happening ou t there. 4 Q  Correct, and in  fact i f  Johnson &  Johnson talc

5 So, yes, from  the m id-'70s onward. 5 pow ders had  asbestos in it, they  shouldn't have been

6 Q  Right. 6 so ld  a t all; correct?

7 A  So m id-'60s — '76 onw ards. 7 A  I f  they  had  asbestos that w as dangerous and the

8 Q  Okay. 8 product w asn 't safe, then  that's a  reasonable

9 N ow , you  said that your kids u sed  the baby 9 supposition.

10 pow der -- you  used  the baby pow der on your kids? 10 Q  O kay, and in the 1960s, Johnson &  Johnson was

11 A  Yeah. 11 aw are that doctors w ere already saying baby pow der

12 Q  T hey use it on the grandkids; right? 12 shouldn 't be  used  on babies; right?

13 A  Yeah. Still do. O r their parents do. 13 A  Y eah, doctors are entitled  to an  opinion.

14 Q  Okay. 14 W e've certainly seen in the last couple o f

15 N ow , m y question, then, is that's, w hat, 12 15 days that a  couple o f  doctors, o r certainly several

16 people? E igh t grandkids, three k id s ... 16 doctors, had  that opinion.

17 A  It's eleven. 17 Q  I'm  going to  re-ask  the question because you 're

18 Q  O kay, w ell, including you  said your 99 year old 18 answ ering a  question I didn 't ask.

19 m um ? 19 A  Okay.

20 A  Y eah, m y  m um , yeah. W ell, she passed  aw ay and 20 Q  Johnson &  Johnson knew , as o f  the 1960s and

21 w hen  w e w ere clearing out her cupboards recently  1 21 even before, that doctors w ere recom m ending against the

22 noticed  another tub o f  Johnson 's B aby Pow der. 22 use  o f  baby pow der, saying it should no t be used;

23 Q  Yeah. W hat d id  you do w ith  it? 23 correct?

24 A  W ell, like everything else  in the house, it 24 A  Som e doctors were.

25 w ent in the dum pster. 25 Q  Johnson &  Johnson still sells it; correct?
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Page 1387 Page 1389
1 A  Correct. 1 should be minimized; correct?
2 M R  PA N A TIER : Let's go o f f  the record  and see 2 A Yes.
3 i f  I have anything else. 3 MR PANATIER: Those are all the questions I
4 (O ff  the record  a t 6:32 pm ) 4 have for you at this time, sir. Thank you.
5 (O n the  record  at 6:34 pm ) 5 THE WITNESS: Thank you.
6 B Y  M R  PA N A TIER : 6 EXAMINATION:
7 Q  Just briefly , sir, E xhibit 22 — it w as one o f 7 BY MS FROST:

8 the first exhibits w e used  in the case, w as a  report o f 8 Q Dr Hopkins, I'm going to start close to the end
9 a v isit to Italy  in  1959, and I'll go ahead and  hand it 9 of where Mr Panatier ended.

10 to  you. I have a  copy o f  it. 10 In connection with the ongoing sale of

11 This is  ju s t on  the last th ing  w e talked 11 Johnson & Johnson Baby Powder, has the company had any

12 about. 1959. H ere's w hat it says: 12 reason historically to be concerned about the

13 "The V al C hisone ow ners w ere w orried lest we 13 development of mesothelioma in the users of its baby

14 had  found poisonous m inerals in the talc  o r had 14 powder or other cosmetic baby products?

15 otherw ise been  displeased. W hen to ld  w e m erely  had a 15 A No, none whatsoever.

16 schem e for im proving their excellent talc, they  w ere 16 Q You spoke with Mr Panatier about the Rubino

17 m ost anxious to  cooperate. M asci explained that our 17 study, and irrespective o f which of the years of

18 problem  w as not a  m atter o f  dissatisfaction, b u t that 18 publication we're talking about, can you tell us
19 about 1/3 o f  the doctors are presently  advising against 19 whether or not the data concerning the development of

20 the use  o f  baby  talc  inasm uch as starches and  oils have 20 neoplasms was made available to the medical community?

21 a greater pu rity  and there is no  dangerous dust to 21 A It was made available, yes, through symposia,

22 inhale". 22 publications, yes.

23 N ow , you  rem em ber reading that on  D ay 1 ,1 23 Q The data that is important as it relates to '

24 think? 24 these specific cases that we're here about, lung cancer

25 A  Yes, w e 've read  this before, yes, yes. 25 or mesothelioma, was that information included in the

Page 1388 Page 1390

1 Q  A nd yo u  have said  repeatedly everyone is 1 published version, o r  w as it excluded from  the

2 entitled  to their opinion, bu t this is one th ird  o f 2 published version?

3 doctors, according to them , in  1959; right? 3 A  There 's a  record  m entioning m esotheliom a and

4 A  That is w hat is w ritten, yes. 4 lung cancer that w as included as part o f  the analysis.

5 Q  Okay. 5 Q  A nd  is that true w hether w e’re talking about

6 H old  on, there 's one m ore thing apparently 6 1976 or 1979?

7 that I'm  supposed to ask about. 7 A  Yes.

8 A nd then the very  next sentence, sir. 8 Q  M r Panatier asked you  about a  docum ent num bered

9 M r M asci is som eone w ith  Johnson &  Johnson, 9 265, and  I'm  going to  hand you  m y copy o f  that.

10 N ick  M asci; right? 10 D o you  rem em ber that? That is the ENV

11 A  Yes, that's m y — m y read  o f  it, yes. 11 analysis?

12 Q  W ell, it actually  says he 's — 12 A  Y es, I do rem em ber this. I recollect reading

13 A  Yes, it does. It says Johnson &  Johnson, yes. 13 th is som e w hile back.

14 Q  The nex t th ing  he says is: 14 Q  In connection w ith  the EN V  analysis, is there

15 "M asci explained that J& J has no desire to 15 anything in  the tex t o f  that report that helps us

16 get into the m ining business ... its objective is to 16 identify  the source o f  the talc being  evaluated?

17 produce a  superior pow der ... to reverse the present 17 A  N o. It's ju s t described as nine talc samples.

18 m arket trend  w hich is aw ay from  talc". 18 Q  C an you tell u s w hether or no t the sam ples are

19 R ight? 19 industrial talc o r cosm etic talc?

20 A  That's w hat he states, yes. 20 A  This report does no t identify  w hether they're

21 Q  Right. 21 industrial o r cosm etic, o r  even i f  they  are Johnson &

22 A  That's w hat's w ritten, yes. 22 Johnson talc.

23 Q  Okay. 23 Q  In evaluating talc, and  w e talked about this

24 A nd in  1969, the com pany doctor said  that any 24 earlier today w hen w e w ere talk ing  about M r Bill

25 use  o f  asbestos -  any  use o f  talc i f  it had asbestos 25 A shton, w ould  there have been any reason for Johnson &
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Page 1391 Page 1393
1 Johnson to  have an outside source evaluate a  talc 1 A  I do, yes, yes.

2 sam ple a t the tim e period  o f  this repo rt in 1977 that 2 Q  W ould you look on  the page w here they  have the

3 w as not rela ted  to  a  specific m ine from  w hich Johnson & 3 sum m ary o f  the m ineralogic com position o f  the 18

4 Johnson w as sourcing its cosm etic talc? 4 B ritish  consum er talcum  products, and I'm  going to hand

5 A  W hat actually  happened, and I rem em ber Bill 5 y o u  m y copy o f  that so you  don’t  have to look for

6 A shton  w hen I m et w ith  h im  m any tim es, is that over the 6 yours.

7 years he received  talc sam ples from  prospective m ines 7 D o you  see that?

8 all over the w o r ld  from  A sia, India, China, Latin 8 A  Y es, I do, yeah.

9 A m erica, several in  Europe, w ho w ere saying: p lease 9 Q  C an you  tell us w hether or no t the indicated

10 evaluate our talc; can  w e offer you  as ou r talc as an 10 m ineral references say  fo r the am phiboles w hether those

11 alternative to  w hat you 're  doing. 11 are asbestos o r no t asbestos?

12 So in  fact his sh e lf in h is little  cubicle 12 A  N ow here does it actually  state they  are

13 h ad  lots and lo ts o f  different sam ples o f  talc  that had 13 asbestos. T here 's a  description o f  trem olite, bu t it

14 been  sent in, to tally  unsolicited, by  prospective m ine 14 doesn 't state w hether it's asbestos trem olite or not.

15 ow ners in m any  parts o f  the world. 15 A nd likew ise for anthophyllite. It doesn't

16 So it w as typical that he w ould  say: yeah, 16 state w hether o r  not it's asbestos trem olite.

17 let's look at it. It doesn 't cost a  great deal. Let's 17 Q  It is very  late in  the day. C an you tell us

18 ju s t  see w hat the quality  o f  this talc is. 18 does the use o f  the w ord  "trem olite" o r  "anthophyllite"

19 So he  w ould  invariably send o f f  -- i f  it 19 alone answ er the question fo r u s o f  w hether o r not that

20 looked w hite, then  he  w ould  say: yeah, let's check it 20 is asbestos?

21 out, it could be o f  use to  us. 21 A  It does not, no.

22 A nd they  w ere ju s t labeled  w ith  a  num ber, A , 22 The m ajority  o f  trem olite that w e find in the

23 B , C, 1 ,2 ,3 . 23 w orld, the vast m ajority  is not asbestos trem olite.

24 B ut that's all w e have. It's all I've seen 24 Q  In connection w ith  that report, and you  m ay set

25 a t th is point. It w as unknow n talc sam ples. 25 that dow n, sir, M r Panatier also asked you  about a  m em o

Page 1392 Page 1394

1 Q  N ow , in  fairness, that particular report does 1 from  D r Langer to D r C halm ers that purports to  explain

2 use the w o rd  "com posite" as it relates a t least to  som e 2 w hat w as done in connection w ith  that paper.

3 portion  o f  m aterials that w ere being evaluated. 3 D o you rem em ber those questions?

4 A  M m m hm m . 4 A  I d o ,y e s ,y e s .

5 Q  D oes the use o f  the term  "com posite" help  you 5 Q  A nd it m akes reference to pressure pu t on D r

6 in any w ay to  reach a  conclusion about the source o r 6 Pooley.

7 identity  o f  the m aterials th a t are being tested? 7 D o you recall those questions?

8 A  N ot really . Y ou cou ld  have a  com posite sam ple 8 A  Y es, I do, yes.

9 from  m ore than  one supplier. 9 Q  O ther than  D r Langer's m em o that talks about

10 For exam ple, i f  you 've got tw o  m anufacturers, 10 the  w ithdraw al o f  the paper, have you seen anything

11 tw o m ine ow ners in a  particular area, they  could w ell 11 from  D r Pooley  that says that D r Pooley  agrees or

12 send you  a  com posite from  w hat they  had  from  their 12 disagrees w ith  the representation by  D r Langer

13 m ine. 13 concerning the handling o f  the paper a t the sem inar?

14 It's -- the problem  w ith  th is report is it is 14 A  N o, I've no t seen any com m ent from  D r Pooley.

15 n o t specific. It doesn 't give you  that level o f 15 Q  A re you  fam iliar w ith  th is particular issue,

16 inform ation th a t would, in  m y view , give you  an 16 and  w ere you  fam iliar a t the tim e w ith  the discussion

17 assurance that you w ere looking a t a  Johnson 's cosm etic 17 about the presentation  o f  the paper and  the ultim ate

18 talc. It's n o t m entioned anyw here. 18 w ithdraw al o f  it by  D rs Pooley  and  Langer?

19 Q  M r Panatier also asked you  about a  docum ent 19 A  A t the tim e, I w as n o t em ployed by  Johnson &

20 num ber 266 w hich reflects to  b e  a  draft — it's poor 20 Johnson, bu t obviously I have since read  part o f  that

21 quality, b u t it says "Subject to being  revision  [sic] 21 100-odd thousand docum ents that there w as a  dialogue

22 not to  be quoted", and th is is the docum ent that w as 22 betw een  D r Pooley, o r P rofessor Pooley  and D r Langer

23 labeled  as a  draft article b y  both  D rs Pooley  and D r 23 related  to the w ithdraw al o f  that paper.

24 Langer. 24 Q  A nd based on  your review  o f  those docum ents,

25 D o you  rem em ber talk ing  about that? 25 w hat is your understanding o f  the reason w hy the paper
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Page 1395 Page 1397
1 w as w ithdraw n? 1 Q  M r Panatier also asked you  som e questions,
2 A  M y understanding, hav ing  read  that, is that 2 looking back  a t som e 1995 findings b y  M cC rone regarding
3 Professor P ooley  w asn 't happy w ith  the w ay  the paper 3 asbestos in  som e o f  the talc.
4 w as w ritten and  the conclusions that w ere being  draw n 4 D o you recall those questions?
5 from  it. H e d id  no t w ant to  be  associated  w ith  it. 5 A  I do, yes.
6 Q  M r Panatier asked you  som e questions about 6 (R eporter clarification)
7 testing  and  the  frequency o f  testing  and  the  ability  to 7 Q  I am  going to  hand  b ack  to  yo u  Exhibit num ber
8 test every p iece o f  talc  that cam e ou t o f  the m ine. 8 234.

9 D o you  rem em ber those questions? 9 Separate and apart from  w hat M r Panatier has
10 A  Yes, I do , yes. 10 on  the flip-chart, w hat d id M cC rone tell to  a  third
11 Q  Can you  tell u s w hether o r no t it is an 11 party  in  1987 about its historical findings related to

12 appropriate sta tistical m ethod to  do sam pling o f 12 asbestos in  the  ta lc  th a t w as be ing  m ined  from  W indsor

13 product -- w hether w e're  talk ing  about talc or 13 and  used  by  Johnson &  Johnson?
14 som ething else  — in order to determ ine the quality  o f 14 A  Yes, they  looked a t all their analyses o f
15 that product? 15 asbestos over the period  1971 onw ards to 1984, and they

16 A  W ell, the po in t o f  achieving w hat you 're  trying 16 sum m arized that by  saying that:
17 to find  is statistical relevance o r  significance. 17 "Throughout th is entire period  I can  only
18 Essentially, as w ith  anything, the m ore tim es 18 recall tw o o c ca s io n s ... [in] w hich  som e suspicious

19 y o u  test, you  test and  test and tes t again, then  the 19 m aterial w as detected. The first involved possible

20 higher level o f  surety you have to be able to  say: this 20 chrysotile contam ination in an  a ir sam ple and the

21 product is free from  asbestos. 21 contam ination source w a s ... p inpointed  to  a

22 I f  you  test once, you 've got an  assurance 22 deteriorating  clutch in som e m echanical equipm ent".

23 level o f  one. I f  you  test a  hundred tim es, then  you're 23 A nd the second w as a  novel one that w as

24 a  hundred tim es m ore assured o f  the result that you've 24 w ritten  up in the m edical literature — in the

25 got. 25 scientific literature, w hich w as indicated that there

Page 1396 Page 1398

1 Q  In connection  w ith  the sam pling that w as done 1 w as no asbestos present.

2 by  Johnson &  Johnson to  test its ore and the m aterial 2 Q  A nd the sort o f  bottom  line sum m ary from

3 from  the m ine, w as the frequency sufficient from  a 3 M cC rone concerning its conclusions about the ore it had

4 statistical standpoint to  provide any level o f 4 been testing  throughout that entire tim e period  w as

5 certainty regarding the quality  o f  the talc? 5 w hat?

6 A  I w ould  say  yes a n d -- 6 A  "... our opinion [has alw ays been that] and

7 Q  W hy? 7 continues to be ... [that in] 15 years o f  closely

8 A  -  w ith  the caveat that, over tim e, i f  you  test 8 e x am in in g ... product [the product is free from

9 once, you 've go t an assurance o f  one. B ut you  do that 9 asbestos]".

10 regularly  over the year m any tim es and  do it again the 10 Q  D id  Johnson &  Johnson have any basis to

11 next year and the nex t year, and  i f  you 're  finding 11 conclude that the level o f  exposure to  talc associated

12 resu lts that m eet the requirem ents, then  your level o f 12 w ith  its cosm etic products w ere not associated w ith  the

13 surety is very, very  high. 13 risk  o f  developm ent o f  m eso?

14 Q  W hat w as the level o f  surety o f  Johnson & 14 A  There is no evidence that talc  products so ld  by

15 Johnson in connection w ith  the talc  that it w as 15 Johnson &  Johnson w ere associated w ith  m esotheliom a.

16 receiv ing for use  in  its baby pow der and  cosm etic 16 N one.

17 pow der products? 17 Q  Prior to the litigation that w e 're  here about,

18 A  W ell, the  level o f  surety com es from 18 and  som e other contem poraneous litigation, over the

19 understanding o f  the m ine and the m ine geology. So you 19 course o f  tim e from  1894 to  close to contem porary

20 start a t that po in t w ith  a  historical record  o f  absence 20 tim es, has Johnson &  Johnson had  any experience

21 o f  asbestos from  the m ine sam ples. 21 concerning m esotheliom a and  its products?

22 A nd then the  regular quarterly  audit o f  the 22 A  N o, they  have not.

23 m ine as you progress. Y ou look a t that data, add that 23 Q  A t the end o f  the day, have any o f  the

24 to  your pile, and  then  you  add to  the data  p ile  by 24 questions M r Panatier has asked you changed your

25 taking results from  every tw o-w eekly sam ples. 25 opinion regarding the safety  o r purity  o f  Johnson &
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Page 1399 Page 1401
1 Johnson’s products? 1 Q  R ight? T hat has som e cancer data from  that
2 A  N o. I 'd  go hom e and use Johnson 's B aby Pow der 2 paper; correct?
3 tonight. I 've  no  — no concerns. 3 A  Yes. The '76 publication, it does -  it does
4 M S FRO ST: I don 't have any further questions 4 talk  about m alignant neoplasm s o f  the esophagus,
5 for you, sir. I w ill pass you to  the next one. 5 pleura, m esotheliom a. It m easures those: lung, larynx,
6 M R  G A FFR EY : I don 't have any further 6 stom ach, intestine.
7 questions. 7 It does m ention m esotheliom a.
8 EX A M IN A TIO N : 8 Q  K eep it on  that page; okay?
9 B Y  M R  PA N A TIER: 9 A  Okay.

10 Q  Id o . 10 Q  That's in 1976. That's one paper?
11 A ll right, sir. Sir, you  said that Johnson & 11 A  Yes.
12 Johnson has no concern regarding m esotheliom a for the 12 Q  That's the m ortality  paper; correct?

13 users o f  its pow ders; right? 13 A  Yes.

14 A  That's m y opinion, yes. 14 Q  T hen there 's a  second paper four years later;

15 Q  Johnson &  Johnson has never surveyed its users 15 right? The m orbidity  paper; correct?

16 to  see the disease incidence am ong them ; correct? 16 A  C an w e look a t that?

17 A  That w ould  be correct, yes. 17 Q  Y ou're looking at it right there. That's the

18 Q  Johnson &  Johnson -- certain ly  an indication o f 18 prepublication version.

19 w hether o r  no t Johnson 's talcs can  cause m eso w ould  be 19 A ctually , it m ight be  easier to  get the -

20 individuals w ho  get m esotheliom a from  using  it  and then 20 let's hop  o ff  the  record.

21 sue Johnson &  Johnson; correct? 21 (O ff the record  a t 6:55 pm )

22 T hat w ould  be an indication, w ouldn 't it? 22 (O n the record  at 6:55 pm )

23 A  T hat w ould  be  an  indication  o f  a  dialogue or a 23 B Y  M R  PA N A TIER:

24 discussion about the relationship. 24 Q  Y ou have in  your hands the second R ubino paper;

25 Q  Okay. 25 right?

Page 1400 Page 1402

1 N ow , you  m entioned, you  pain ted  it in a  very 1 A  Y e s .

2 b road  brash  stroke, and said all o f  R ubino 's da ta  w as 2 Q  O k a y .

3 available to the m edical com m unity. 3 A  B u t  th is  w a s  n e v e r  p u b lish e d .

4 D o you  recall that? 4 Q  I t  w a s  p u b lish e d .

5 A  The data  w as available in various publications, 5 A  W h e re  w a s  i t  p u b lis h e d ?

6 yes. 6 Q  In  th e  S o c ie ty  o f  O c c u p a tio n a l  a n d

7 Q  W e know  that's not true; right? W e know  the 7 E n v iro n m e n ta l  H e a lth  Jo u rn a l.

8 second publication  has five categories o f  increased 8 A  Y e s , th is  w a s  th e  — I h a v e  — I d o  re c o lle c t

9 cancer that never saw  the light o f  day; correct? 9 th is .

10 A  I believe it w as in the R ubino paper, w as it 10 Q  O k a y .

11 not? 11 A  T h is  w a s  p re s e n te d  a s  a  p a p e r  a t  a  sy m p o s iu m

12 Q  It w as in  the prepublication version  o f  the 12 Q  O k a y .

13 second  paper. The second paper only reported  o n  lung 13 A  Y e s ,  i t  w a s  o n e  o f  s e v e ra l  p a p e rs  p re se n te d .

14 cancer; correct? 14 Q  A n d  r ig h t  u n d e r  it, o k a y , y o u  h a v e  — g e t  r id

15 A  I'd  need to look a t that again. 15 o f  th a t,  th a t  is  th e  o th e r  -  y o u  se t  th is  to  th e  s ide .

16 Q  O kay. I'm  perfectly  happy for you  to do that. 16 A  Y e a h . T h a n k  y o u .

17 A  Okay. 17 Q  H e re  y o u  g o . T h a t 's  th e  p re p u b lic a tio n  v e rs io i

18 Q  H ere's the  prepublication version. 18 o f  th e  d o c u m e n t th e re  o n  y o u r  le f t;  c o rre c t?

19 A  Yeah. 19 A  I t  is  a  p re p u b lic a t io n  v e rs io n  o f  a  p a p e r

20 Q  H ere's the  first version that's not 2 0 e n ti t le d  M o r ta li ty  a n d  M o rb id i ty  in  T a lc  M in e rs  a n d

21 prepublication for that; right? 21 M il le r s  in  I ta ly , w h ic h  is  th e  sa m e  t it le , y e s .

22 A  Okay. 2 2 Q  T h a t 's  r ig h t.

23 Q  The paper you 're  looking a t righ t now  in  front 23 S o  y o u  h a v e  th e  p u b l is h e d  v e rs io n  in  y o u r

24 o f  you w as published in '76. 2 4 r ig h t  h a n d  — in  y o u r  le f t  h a n d , a n d  y o u  h a v e  th e

25 A  Yes. 25 p re p u b lis h e d  v e r s io n  in  y o u r  le f t  h a n d ; c o rre c t?
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Page 1403 Page 1405
1 A  W e have a  version -- a  prepublication copy o f  a 1 So I can  see w hy  that m ay have dropped out,
2 paper. 2 certain  im portant — you m ay  consider them  im portant —
3 Q  Right. 3 im portant areas o f  discussion and  debate.
4 W e already  established that all o f  the data 4 B ut in  the publication  that preceded this,
5 about the excess cancers do no t appear in the published 5 the '76 paper — the '74 paper — he does look at
6 version; correct? 6 neoplasm s across the board, including m esotheliom a.
7 A  In the version  that w as presented  as a  lecture? 7 Q  I'm  going to ask you  the question again.
8 Q  Yes. 8 Sir, for the m orbidity  paper that w as either

9 A  The 15-m inute lecture in the Society. 9 presented  o r published —

10 Yes, th is w as — this w as — that w as the 10 A  Yes.
11 data  that w as presented. 11 Q  — I’ll give you  w hichever one you  want; okay?

12 Q  H old  on a  m inute. I'm  going to hold  this up 12 A  Okay.

13 for the  cam era. 13 Q  D id  it contain  the five categories o f  increased
14 T his is  a  15-m inute lecture? 14 cancer that w as in the prepublication version? Y es or
15 A  W ell, o r  h a lf  an hour lecture. 15 no?
16 Q  H old on. H old  on. H old  on. 16 A  N o, it w as a  sim plified version. It d id  not.
17 T his w as a  — w hat w as it? A  15-m inute 17 Q  It d id  not?
18 lecture? A  half-hour lecture? W hat w as it? 18 A  Correct.

19 A  It w as g iven as a  lecture to  a  professional 19 Q  They d idn 't suggest that there w as any

20 society. 20 increased cancer in  the paper that w as either presented

21 Q  Okay. 21 o r published; correct?

22 A  In — I believe it w as Edinburgh. 22 A  Correct.

23 Q  A nd w hen it w as given, sir, d id  it contain all 23 Q  Okay. Y ou can set that aside.

24 o f  the  cancer data  for the  increased cancers o f  the 24 Y ou said  the E N V  paper, w hich you have there,

25 five categories that the prepublication version 25 right, w hich I w rote on the board  all o f  the fibrous

Page 1404 Page 1406

1 contains? 1 trem olite that w as found there in 1977, you said that

2 A  N o, it d id  not. 2 could  be  A shton w anting to test som ebody else’s talc;

3 Q  O kay. Y ou can set that aside, p lease, sir. 3 right?

4 A  Yes. 4 A  Yeah, I don 't know  w hose talc th is is. This

5 Q  A re yo u  aw are o f  a  published version o f  the 5 doesn 't describe w hose talc th is is, w hich m ine it's

6 second R ubino paper that does include the increased 6 from.

7 incidence o f  the five cancer categories? 7 It basically  doesn 't have enough data to be

8 A  The paper that fo llow ed the first R ubino paper 8 able to say: yeah, I feel confident in saying this is

9 w as by  R ubino 's colleagues, D r C oggiola, in 2003. 9 yes o r no  Johnson 's Baby.

10 T hat w as an  update  o f  the data  that w as 10 Q  W ell -

11 available. 11 A  T here 's no  evidence here.

12 Q  So you 're  saying that i f  w e w ant the data that 12 Q  I f  it’s your ow n talc, you  don 't have to label

13 w as w ritten  there  in  — o f  five increased  categories o f 13 i t  th a t it's yo u r ow n talc , do you?

14 cancer from  1979, w e have to  go to  2003? 14 A  W hen you  send a  sam ple o f f  to -

15 A  W ell, all w e 've got is w hat w e've got. 15 Q  C an you  ju s t have to  answ er the question?

16 W e’ve go t tw o papers, o r three papers, and  w e 16 A  N o.

17 have a  prepublication  version o f  a  paper. 17 Q  I f  it’s your ow n talc, you  don 't have to list

18 N ow , I — you  know , I cannot be specific as 18 th at it's your ow n talc; right?

19 to  w hy certain  lines w ere rem oved from  the half-hour, 19 A  Y ou don’t. Y ou don 't have to , bu t you don't

20 one-hour lecture. T hey obviously  were. 20 need to  do so either. It's a  choice.

21 C ertainly, you  know , I've g iven sym posia 21 Q  O kay. A ll right.

22 talks and  very  often  you 're  going to  give it to a  group 22 N ext question. So you  — w e w ere talking

23 w ho have got expertise o r experience in d ifferent 23 about the unpublished Pooley  paper. Before you can

24 areas. It's no t unusual to  focus dow n on the m ain 24 have trem olite asbestos, you  have to have trem olite the

25 bullet points. 25 m ineral; right?
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Page 1407 Page 1409
1 A  Correct. 1 asbestos, in fact tw ice as m uch in the cosm etic as they
2 Q  A nd before you  can  have anthophyllite asbestos, 2 d id  in the industrial?

3 you  have to have anthophyllite the m ineral; right? 3 A  T hey  d id not.

4 A  Yes. 4 Q  D id  they  m ention  this one? N ow , th is one w as

5 Q  So by  having the m ineral, you 're h a lf  w ay 5 industrial, bu t d id  they  m ention  that they  found

6 there, but you 've go t to  get fibers; right? 6 chrysotile fibers at .006 pe r cent in an industrial

7 A  Correct. 7 sam ple?

8 Q  Okay. 8 A  M y understanding is they are only  discussing

9 Y ou sa id  your recollection  o f  the  reason w hy 9 cosm etic  grade talc.

10 the Pooley  paper w as w ithdraw n w as because Pooley 10 Q  T o A rm strong W orld  Industries?

11 w asn 't satisfied  w ith  how  the  paper w as being w ritten? 11 A  Y eah. I m ean, th is doesn't m ake it clear
12 A  Yes. 12 w hether it's asbestos in cosm etic o r industrial.

13 Q  H e w as the  lead  author; right? 13 Q  So M cC rone doesn 't m ention this one either;

14 A  He w as on a  draft, yes, bu t no t — the paper 14 right?

15 never got to the stage o f  being  agreed to  a  form at that 15 A  No.

16 could  be  published. 16 Q  Okay.

17 Q  The only  copy w e have, he 's the lead  author; 17 Let's see here. I don 't rem em ber all the
18 right? 18 ones th a t M cCrone.

19 A  H e's the lead  author — 19 This one is. 4.24.74, the evaluation o f

20 Q  Okay. 20 A rgonaut w here they  found chrysotile. They didn't

21 A  -  and that w as in the form  as a  presentation 21 m ention that, d id  they?

22 to  a  sym posium . 22 A  T hey d id not.

23 Q  And, lastly, M s Frost asked you  to reread the 23 Q  T hey didn 't m ention the S5888 sam ple that w as

24 letter from  M cC rone w here they  sa id  from  1971 to 1984 24 chrysotile, d id  they?

25 th ey  only  had  tw o occasions w here there w as asbestos in 25 A  T hey d id  not.

Page 1408 Page 1410
1 talc. 1 Q  L et's see here ...

2 O ne w as they  d iscovered that there w as a 2 T hey d idn’t  m ention  finding trem olite in  108

3 clutch that w as disintegrating in the m achine; right? 3 and  109T in O ctober o f '72, d id they?

4 A  Yes. 4 A  N o, b u t it could  well have been non-asbestos

5 Q  A nd another one, they  ju s t said  w as w ritten  up 5 trem olite.

6 som ew here, b u t they  don 't say w hat it w as; right? 6 Q  I hear w hat you 're  saying.

7 A  They don 't, no. 7 T hey didn 't talk  about finding chrysotile in

8 Q  So really  that m eans really  no  occasions o f 8 the additive to m edicated  pow der in Septem ber o f '71;

9 asbestos in talc; right? 9 right?

10 A  It does, yes. 10 A  N ot in  this, because there is a  separate note

11 Q  O kay. 11 I've seen  th a t chrysotile cou ld  be  confused w ith  the

12 So let's go to — so the ones I've w ritten 12 free flow  agent, sodium  sesqui citrate, that w as added

13 dow n here, 1975, N ovem ber 5 ,1 9 7 5 , that w as M cCrone; 13 to  help  the  ta lc  no t stick  in  the  bottle.

14 correct? 14 Q  Y ou said  that, too.

15 A  Correct. 15 The bottom  line is M cC rone d id  no t convey all

16 Q  That's an  occasion o f  fibers o f  asbestos they 16 o f  the tim es they  had found asbestos, even in cosm etic

17 found; right? 17 talc, in that letter; correct?

18 A  That's w ha t you 've w ritten, yes. 18 A  T hat letter states that they  d id not find

19 Q  D id  they  pu t that in the letter? 19 asbestos in  cosm etic talc over a  15 year period.

20 A  That's w hat is written. 20 Q  In their ow n w ords, they  did; correct?

21 Q  D id  they  pu t that in the letter w here they  said 21 A  B ut the letter states that they  d id not.

22 they 'd  only  had those tw o occasions; right? 22 Q  B ut in  their ow n w ords — these are their

23 A  In  their overall sum m ary over 15 years, they 23 w ords, because I w anted  to m ake sure that I d id this

24 d id  no t m ention that. 24 straightforw ard; okay?

25 Q  D id  they  m ention th is one w here they  confirm ed 25 In their ow n w ords, they  d id find asbestos in
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Page 1411 Page 1413
1 talc? 1 w hether o r no t w e could tell i f  these w ere cosm etic or
2 A  On the -  the w ay you've w ritten it on those 2 not.

3 boards, they claim  -  yes, that is w hat is written. 3 HC: cosm etic; correct?
4 Q Those quotes, right, rem em ber you and I? 4 A  W ithout seeing the tabulation to confirm  that,
5 A  Yeah, you've w ritten that, yes. 5 it's a  guestim ate.
6 Q Those were their words; right? 6 Q  Y ou and  I ta lked  about this. W e saw  the
7 A Yes, that's your ~  that's the words you've 7 designations that W indsor M ineral used. H C  w as
8 written, yes. 8 cosm etic. W indsor w as W indsor Industrial and G  w as
9 Q That they wrote for me to write? 9 Gassetts.

10 A That's w hat — that's w hat you've written, yes. 10 D o you rem em ber that?
11 M R  PANATIER: Pass the witness. 11 A  I do rem em ber that, yes.

12 EXAM INATION: 12 Q  T hey said  this w as the cosm etic; correct? HC?

13 BY  MS FROST: 13 A  I'll take your w ord  for it, bu t I cannot

14 Q One last question: in connection w ith the 14 rem em ber w hether that is a  definition for the cosm etic

15 letter from M cCrone in  1987, it  is specific about the 15 grade.

16 W indsor mine, is it not? 16 M R  PA N A TIER : N o  furthers questions.

17 A  It is, yes. 17 A nybody on the phone?

18 Q A nd it is specific about cosmetic talc, or is 18 (O ff the record  a t 7:07 pm )

19 it? 19 (O n the record  a t 7:08 pm )

20 A  It doesn't m ention cosm etic talc. A t least if 20 M S FRO ST: To the extent that they  are J& J

21 it does, I can't see it. 21 B ates stam ped docum ents that w e produced to  you, sam e

22 Q Okay. 22 stipulations a s  yesterday.

23 But talc from the W indsor mine w ould have 23 A s it re lates to the reading o f  the

24 been Grade 66? 24 transcript, the w itness w ill w an t to  read  the

25 A  Yes, it w ould, yes. 25 transcript.

Page 1412 Page 1414
1 Q  So that w ould  be  cosm etic talc? 1 M R  PA N A TIER : C an  we stipulate to an  unread

2 A  Yes, it w ould, yes. 2 and signed version to  be used  in  m otion practice i f

3 Q  A nd M r Panatier ju s t asked you  about a  w hole 3 necessary?

4 series o f  various reports. 4 M S K A G A N : W e did that w ith the rough.

5 O f those reports -  those previous reports, 5 M R  PA N A TIER : W e're already doing it w ith  the

6 can w e tell w hether o r no t those evaluations w ere from 6 rough, bu t I figured ~

7 the W indsor m ine, from  one o f  the o ther m ines in 7 M S FRO ST: W e can m ake that agreem ent.

8 V erm ont, o r not? 8 M R  PA N A TIER: Y eah. Okay.

9 A  W e cannot. 9 (W hereupon the deposition concluded a t 7:09 pm )

10 Q  C an w e te ll from  those results w hether the 10

11 findings they  are recording are o f  cosm etic talc o r o f 11

12 industrial talc? 12
13 A  W e cannot. That's not specified in the 13

14 reports. 14

15 I f  it states G rade 66, it's cosm etic talc. 15

16 Q  In connection  w ith  the findings that relate to 16

17 trem olite, can  w e necessarily  tell w hether those are 17

18 asbestos o r  non-asbestos? 18

19 A  That's n o t defined. I t cou ld  be asbestos. 19

20 M ore likely non-asbestos. 20

21 M S FR O ST: I don 't have any further 21
22 questions. 22

23 EX A M IN A TIO N : 23

24 B Y  M R  PA NATIER: 24
25 Q  Let's ju s t m ake sure: M s Frost ju s t  asked you 25
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I, JO H N  H O PK IN S, hereby certify  that I have read  the 
foregoing pages, num bered 1 through 356, o f  m y 
deposition o f  testim ony taken in these proceedings on 
Friday, A ugust 18, 2018, and, w ith the exception o f  
the changes listed on the next page and/or 
corrections, i f  any, find  them  to  be a  true and 
accurate transcrip tion  thereof.
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Signed: ............................
N am e: JO H N  H O PK IN S 
D ate: ............................
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H O PK IN S, in the foregoing transcript taken on Friday, 

A ugust 18, 2017, w as recorded by  m e in m achine 

shorthand and w as thereafter transcribed by  m e; and 

that the foregoing transcript is a  true and accurate 

verbatim  record  o f  the  said  testim ony.

I further certify  that I am  no t a  relative, em ployee, 

counsel o r financially  involved w ith  any o f  the 

parties to  the w ith in  cause, nor am  I an em ployee or 

relative o f  any counsel for the parties, nor am  I in 

any  w ay  interested in  the outcom e o f  the w ith in  cause.
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