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ON “MEIETING HELD I

It was determined that.in lieu of the Legal Problems Sub-coazit=ce
deeting scheduled for July 15, 1969, 3 second =eeting of counsel

of asbestos industrial insuvlation manufacturers would be held.

Such zeeting was held at the general headquarters of Johas-Yanville
on August 12, 1969.  Tie following companies (in addition to J-%I)
were represented by tnelir nouse cdunsel ard/or outside counsel:

Armstrong Cork Co. Inc.
Certain-teed Products Corporation
. . Ovens-Coraing Fiberglas Corp.
Fibreboard Corporation
Combustion Engineering, Iac.
Eagle-Picher Company
.narco Industries, Inc.
Keene Corp. -~ Baldwin-Ehret-Hill Div,

. Hertert Jorton Ball and the writer attended on behalf of the J-
] ‘ © Legal Probleas Sub-conaittee. :

The morninz portion of the program was devoted to a lecture
Dr. ¥right on asbestos and health probleas. The purpose of
presentation was to "hit home" to the group the seriousness
the problexa wnich confronts them. It appeared that Dr. %rig
presentation had the desired effect.
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After lunch there was a short discussion of the Tomplait case
(now settled) and the new case instituted in Beaumont (oy Vard
Steptenson, Esq., the same lawyer vho represented xr. Tompluiz)
of Pozter vs. Fibreboard Paper Products Corporation. et al..

PR . ¥We Were told tHAT Jir. SLEpacnsoa Ras instituicd a toirg case
) . in whitch we are 2 named cdefendant, this time fn Louisiana.

* The brlk of the afternoon discussion was devoted to devisiug the
best =cans of handling these cases om an indusiry-wide basis.
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" Everybody seemed to favor the formation of an industry-wide

committee .of house counsel and indicated a2 general desive to
cooperate in those matters., :

Further, the majority foeiing was,
-‘that if the litigation in this arca bLecomes as extensive as is
anticipated the most fezsible way to conduct the matter ou an

industry-wide basis wculd be through the retention of a singley.

large '"prestige"” law firm. This firm vwould coordinate legal”

" activities on behalf of all of the companies in the industry

and direct tlie conduct of the litigation by the Various leeal
counsel that would have to be retained in the different areas
where individual suits are instituted from time to time. The

previous experience of the manufacturers in the electrical and

tobacco industries in using such an approach and the
able success which resulted therefrom was discussed.

The essential concept underlying such an a

: pproach is that the
use of one law firm will result in: .

1. economies of administration of the defense; and

2, a more efficient and unified defease posture on the
part of all of the companies in the industry.

Such a law firm will develop expertise in handling the cases

{which in large measure will be sssentizally similar) and this
law firm will utilize its developed expertise to more quickly
and cheaply educate local counsel and direct the activities of
local counsel. Among other things, the law firm will develep

such tQings as:

1. memoranda of law and legal briefs which will be of
general applicability; .

2. =2 library of legal and non-legal relevant information
including the pertinent medical knowledge; and

3. a 1ist of medical nnd'other'expgrt.witnesses best
qualified to appear. on behalf of the defcndants.

consider-

!

The firm chosen will have a sufficient number of "young lawyers"”
to engage in the extensive legal research and brief writing that

will prove necessary if any significant number of cases do in
fact arise. '

The fundamental thought is that the firm can perform these func-
tions on behalf of all of. the companies .in the industry and th&t
this will avoid a ten-fold duplication of effort ahd expense which

case (and particularly if this must be done "from scratch" by

.various local counsel in each action instituted from time to t

- will result if each coxpany has to prepare its own defense in each

ire) :
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A basic problem is one of tihe allocation of the costs 9f such
an approach. Mr. Logan of Owens-Corning Fiberzlas Corp. asked
if th eople present were willing to participzte on an equal-
sharlsg basis and the ‘response was nesative. The lawvers prresen
indicated that they would need some kind of fermtla to present
to.their respec'ive managéments as {o the perceuntaze degree of
each company’s participation. No dollar figures can be presentw:
because it caunot be deternined in advance how many law suits
will be iustituted and vhere. A sharing formula bLased upon “Lhe
company's resrective percentages of sales in the asbestos indus-
trial iusulation industry was suggested. 1 indicated tiat such

2 formula based strictly oun such an approach would not be accep:.
able to Jonus-manv111e.-

The group requested me t0 prepare a proposal in Septembter as to
possible bases for .the sbarzng of costs (assunming thmt such an
approach .as discussed above will eventually be approved by the
respective managements). I agreed to do 'sc. and indicated that
I would use as a starting point the respective sales or the -
various companies in the industry dvrlnv the pveriod 194C - 1969.
However. there will have to be considerable negotiation from
this poiant. Insofar as the smaller producers are concerned, the
hard truth is that in a given case ian which they are named as a
defendant (by the plaintiff) or as co-detendants (by one of the
companies named as a.defendant) their-legal fees, -generally spea
ing. would be about the same as those of a larger company also
named as a defendant in that case. That is, the expenses of
defending the case would te about the same to a company which
only contributed to 5% of the plaiutiff's disease as to the con-
pany that contributed 40%. Accordingly., since the purpose of
the use of 2 single law firm is to minimize the costs of everyon

. insofar as that particular case is concerned, all companies woul

be benefiting equally vis-a-vis what it would have cost_them to
defend the case individually,; without regard to their resuec
sizes. Therefore, an allocation of the costs of defeunse ased
on respective percentages of sales would not be realistic.

The difficulty in any industry-wide approach is that the inter-
ests of the different companies are so diverse. For example,
Unarco Industries is no longer in the business and has ciranged
its insurance carriers. Therefore, Unarco looks primarily to
its o0ld insurance carriers to take over its defense burdens.

On the other hand, Owens-Corning, while one of the largest com-
panies involved, clalms that it had a very small percentage of

the asbestos 1ndvstri11 insulation market during the relevont

period. Further, Armstrong indicates that it has sold out its
business and does not know to what degree it has an indemniii-
cation liability.
¢ . ~

A further problem is presented by the fact that in large measure
the various insurance companies involved present a complicating
. factor. 1In view of the retrospective rating aspects of .the
insurance carried by the companies and the fact that expenses

-



~the activities of local counsel directly or through a single.
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actually incurred are in practice often charzed back to the

insured with a "mark-up” added. it is questionable whether
presence of insurance companies in these cases is of net benée
fit. The use of the type of counsel often emploved by ihsu;a:
companies would not appear optimum here. The cases are tog . o
important .and too uniquely complicated. .Moreover, the writer
and several others present expressed the view that it would

be better if the defendant manufacturing companies could direc

law firm without having to do so through the insurance compayj

A Committee composed of zugene ‘Anderson, Esq., of the law fi
of Chadbourne, Parke, Whiteside & Wolff (counsel for Keene c&
-Baldwin-Enret-Hill Div.); E.- Judge Elderkin, Esq., of the lay
fira of Brobeck, Phleger 3 Harrison (counsel for TFibreboard
Corporation): and tle writer, is to prepare a list of possibl
law firms to liandle this matter if such an approach is ratifi
by the various managements. ‘
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