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Syllsbus

The Ootnmntmml th»w and Henlth “Act of 1970 (An) deleph; broad
authotity to-the Secretary of Labor (Sceretary) to promulnto sandards
to ensurecmde and hexlthiul working conditiony for the Nution's worksrs
(the Ocrnpations] Sufety and Hundth Adminimstertion (OSHAY Leing the
ageney reeponsibie for carrying ont this antherity), Section 3 (8) of
the Act difines an “ocenputional safety ol heaith standard™ 23 a
standaed that i “rensomably neceanry and appropriste to peovide safe
and healthful employment.,”  Where 1oxie maternls or larmful phasieal
agents are concerned, 1 standard must sl conply with §6 (b)(5),
which directs the Secretary to “sa the vtwwlurd which aiost adequately
asaured, to the exteut feasible, un the busiz of the best avuilabic ¢vidence,
that o empioyee will suffer matefial mpimment of heulth or functional
capacily.” When the toxie muteriat or hanmiul phy-ieal agent to Le
regrilated is a curvinogen, the Secretary has taken the position thet ne
sale expoanre level can be determined uml that § 6 (b1(5) reynires him
tu set an expusure limit at the lwest technologivally fensible level that
will not impair the vishility of indusiries reguintel.  In this case, after
having dererminmi thit there is & eaveal conuection between benzene {(a
tuxie submtance wswel in munufactarivg such prsiucts a2 motor fuels,
solvents, descrzents, wind puesticiths) aned lenkinna (a cancer of the white
blood celle), the Secretaay pronndgstad = ~tmlaed reducing e petmis-
sible expusuze limit on aitborne concentrations of Lenzene from the
cousensug stamlacd of 10 juirts benzene jur million parts of sir (10
pim) to 1 ppan. amd probibiting derinal contact with slutions cumtain-
ing benzene. On pre-cnforcement review, the Court ub Apweals heid
the standand invalid because it was hnu-d on fndings unsupported by
the admisbteative reeond. The conge cunclided that OSHA had ex-
ceeded its etandiurd-setting authority fearse it had not besn shuwn that
the 1 prn exposure limit was “fensu.alily necessary or approprie to

Section 1a

provide sufe and beulthinl conpslovtnens ” ws requirad oy §3 (31, and 1hat
§6 (b)(5) did not give OSHA the vrrenllivl disention {o adopt =tand-
srds desigued to creute abaulutely 1ob-frev workjlures regurdles of
cost.

Heid: The judgment iv affirmed.

Mr. Justice Stzvess, jvined by Ma. Crme Justicz Buicer, Ma,
Justice Stewant, and M. Justicr Powetr, cvuciuded that the stand-
ard in uestion iy invalid.

(3} The Court of Appeals was correet in relusing te enforee the I ppm
expoxure limit on the ground that it was not suppoerted by appropriste
findingy, OSHA'S mtivtale for lowering the permisetlde expostire tinit
from 10 ppun to 1 ppm was based, not on any finding that lenkemix has
ever been caviad Ly expocure to 10 ppm of henzene wnd that it will aot
be vansed Ly exposure to 1 ppim, but rather on 1 series of assampitiony
indicstiog it sowe kukeriie wight- sesult frone exposure to 10 ppm
and tlut the smber of cises might e reduced by lowering the exposure
level tu 1 ppm.

(b} By ewpawering the Secretary to jirumulgeie standanls that are
“reavotiably necessitky or approprinte to provide safe or healthfnd emn-
ployment and placey of emplovment” as required by §3 (%), the Act
implies thut, before prumulgating any otanddired, the Scerctury mnst make
a finding that the workplaces in question ure not safe. e “enderl oot
fha equigsieas: of “REAMRM" A workplace can handly be conxidered
“unsnfe” unlew it threatens the workers with a signifiennt risk of haem,
Therefore, befure the Secrctary con pronnlgate ary permanent health
or mfety standard, e must mnke a threshold. Brding that the plice of
ampluyment is unsafe in the sense that significunt rizks are present und
can be climinated or lessened by a change in practices. Tlis refuire-
ment applies to permanent stanckards promulgated pursuant to §6 (L)
(5}, as well as to uther 1ypey of permanent standardy, there Leirg un
renson why § 3 (S} definition of a ntanddard should not be rlewmed incor-
porated by reference into §6 {HY{5). Morco\er, reqmnng 1the Secrwtnry
tu nake it threshold finding of significant risk is consistent with the scope
of his regulatory power under § 6 (b}{5) 10 prumuleate stundards for
“tozic chemiculs” atd “hurmful physical agents” This interpretatioa
ix aipnarted by other pravisions of the Aet, such as §6 (g). whi-h
reanirry the Secrebiary, in determining 1. priofity (or sstablishing stapd.
anle. to give due reeard to the urgeney ~f the need for mendator: safery
and Dealth standurds for pactioddar fLdiotries or worknlares, and §6
{b¥iR), whirh requires the Seerstarv. when he wubstantisliv wftwrs an
evisting romseraty staidaed, to explair how the new pile will “better
effecturte” the Art's purioses,

(P EIRiagisintitmigtevahsannemuibs: sondininy et Con-
Mw_ ot

(di Where !Iw Sveretary refind on n speeinf policv for eareinegens
that imposd the burden on imbust e of prusicg the exisirnee of & wile
Tevel of expasare, thereby avaoiding hie ”Ifl.\llﬂ‘(l responability of estab-
lishitg the need for more stringent standards, he exceeded lis power.

Mn. Jusrice Sreves, joined bv M. CHier Justice Rurcer and Ma.
Justirr STEWAKT, also eonclnded that:

1. The hurden was on OSHA tn show, on ths baxis of substantial evis
denee, that it in at lessl more likelv than not that long-terms svtvenre
to 10 ppm of benzene prewents n xignificant Tiek of muderial health s
pairment, Fere, OSHA did rol even aitemp ta earry xuch buoeden of
prool. Impising sich a bueden on OSHA will not strin it of ite .blies
to regulate earrinogens, or will it reguire it to wait for desthe 10 aecuir
before taking any artion, The renuirement that & “gignifi~ant” ride he
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identified e ner 1 mashematiend steaitiacket s ORHA ia not rerprite] to
cupport 1o Endine that a siamifieant mak evists with mvthies annroachs
ing ~eientifie cartaintv: amd the racord in thia cose and OGN own
rulinres an other earcinogrns indieate that there re a pumber of wavs
in which NSHA oo make o raticeal fudzamnt abant the relative signifi-
caner of the -k assoeiated with exposure 10 4 particular earcinegen.

2 OSH A LA pot tanke the reanirst finding with respeet to the dermal

contact Dan thr the Ban was Mrensonoblv necercirv and apireortinte™
1o tthiene v wgiefe it eiok of harm from ~ael raptart b poher aetwed
an tles hesis of the abealute, no-risk policy That it applies to e innzens
weder e aasntnstinos hat ned andy s benzens in stnall deses s enreinns
g bt aha et it em hie alieorbial throoagh the <Xin ia suflicient

wmonnts ta presmand A esrenromenie tk Thewa cecomintiors npe unt a
pruper substitnbe far the Gndings of sign:feant risk of harin requiral by
the Act, ' 40-32

Ma Fuaricr Pawrtl, agreeing that neither the airhorne concentra-
tion standard nor the dermal contact stundard satisfizd the Act's require-
mente, wan'd not hold thai OSHA did nnt even attempt to earrv its
burlen of proof an the threshold qinsticn whethee expesurs ta benzene
W 10 ppm presents o sientfiemt fsk t~ hoanon healrh. He eonstaded
that. eswn asviuniug Q5N A hod it wils busdem, the Actalve -regres
OSHA to determue thmt the srosomie vliedis of its Handerd beevsm
ressoimble pelabonslip 1o the rxn-finl ‘wogfiia. A staudanl s neither
Crrasona v mereas v nor “frasihie ax reanieed by the Act. i i e

frer exprendiveree: witelle (bpromnetionate te the vxpreted s
afery henelive  Hoere although OSHA (hid fied that the “snhstantial
enstx" al the berzene regaintions were justifieal, the record eontaios

neithee wedeqpade docment:tion of thiz ronclision nar anv evidenee
that OSHA weighed the rebevant considerstioes The agepev ~imply
anvounerd its fiinding of enst-justifiention without espliining the method
by which it deteemined that the benchis justified the costs and their
ecuronic effeeta,

Mu Justrer Renxgttsr wonld invalidate, as constituting an invalid
delegation of legislative wnthority to the Secretary, the relevant portion
of &6 (BY(5) of the At wa it upsplies to any tovie substance or harmful
phosienl agent for which a safe level is. according te the Scerctary,
unknenwn or otharwise “infen-itde  In the ense of sueh substunces, the
language of § 6 /LY(8) gives the Seeretuer abaolutely no indiention where
on the continnum of relative sifety he should set the stantdard. Nor iy
there anvthing in the togiative kistory, the statutury context, of any
other source truditionally examined by this Court ta peuvide specificity
to the feasibitity criterion in §6 (L)(S).

Srevews, J., announced the judgment of the Court and deliversl an
opition, i which Buscen, C. 0, and Smuwanr, J,, joined. und in Marts T,
1L HI-A TR I-CL and 1II-E, of whirh Powsie, J., joined. RBuntkr,
C. I, filed o concarrinz wpinion.  Pownit, 1 filed an opinion coucurring in
part and convureing v the jidement. Renxauiss, J. fled wn opamon con-
curting in the judzent,  Magsiast. I, filed o discenting opanion, in
which Bresyaxy, Wiarte, and Brackyux, JJ, joined.

Me. JusTice Stevens announced the judgment of the Court
and delivered an opinion in which THe CrHigr JusTice and
Mu. JUsTicE STEWART join and in Parta I, 11, I1{-A-C and E
of which Mu, Justice PowELL joins.

The Occupational Safety and Health Act of 1970,29 U. 8. C.
§ 651 et seq. (the Act), was enacted for the purpose of ensur-
ing safe and healthful working conditions for every working
man and woman in the Nation. This case concerns a
standard promulgated by the Secretary of Labor to regulate
occupational exposure to benzene, a substance which has been
shown to cause cancer at high exposure levels. The principal
question is whether such a showing is a sufficient basis for a
standard that places the most stringent limitation on expe-
sure to benzene that is technologically and economically
possible,

The Act delegates broad authority to the Secretary to
proimnulgate different kinds of standards. The basic definition
of an “occupational safety and health standard” is found in
§ 3 (8), which provides:

“The term ‘occupational satity and health standacd’
means a standard which requ:r2s conditions, or the adop-
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tion or use of one or more ract ces, means meﬂwds
operations, or processes, reascnably wece'\sary or sppr‘o-
priate to provide safe or heslzhiu] employ enf. and’ places
of employment.”” 29 U. S. C. §463219).

Where taxic materials or harmful pnvsncal agents are c&n—
cerned, a standard must also comp.y with. §.6 (b){3), wh-ach
provides:

" “The Secretary, in promulgating standards dealing® wrfh

_toxie roateriais or harmful physical agents under'’this

" subsection, shall set the standard which most adequatsly
assurea, 5o the extent feasibie on the basis of theshest
available evidence, that no employee will suffer: thaterial
impairment of health or functional capacity even: if-such
employee has regular-exposure to the hazard deglt: with.by
such standard:for the period of his working life, :Dével-
opment of standards under this subsection shall be based
upon feseirch, demonstrations, experiments, and..such
other information as may be appropriate..- In addition
to the attainment of the highest degree of health and
safety protection for the employee, other considerations
shall be the latest available scientific data in-the field,
the feasibility of the standards, and experience :gained
under this and other health and safety laws.” 29 U.s.C.
§ 655 (b)(5).!

TWherever the toxic materizl to be regulated is a qarcu;ogen.
the Secretary has taken the posit:on that no safe exposure
level can be determined and thar §6(b)(8) requirep him
to set an exposure limit at the low~st technologieally feasible
level that will not impair the viat:lity of the industries reg-
ulated. In this case, after having rletermined that there is s
causel connection between benzene and leukemia (a-cancer
of the white blood cells), the Secretary set an exposure limit
on airborne concentrations of benzene of one part benzene per
million parts of air (1 ppm), regulated dermal and eye con-
tarct with solutions containing benzene, and imposed complex
monitoring and medical testing requirements on employers
whose workplaces contain 0.5 ppm or more of benzene. 29
CFR §1910.1028, 43 Fed. Reg. 3918 (Feb. 10, 1978) as
amended, 43 Fed..Reg. 27962 (June 27, 1978).- Ll

On pre-enforcement review pursuant to 29 U. S. G:-§ 653
(), the United States Court of Appesis for the Fifthr Circuit
held the regulation invalid. 581 F. 2d 493 (1978') The
court concluded that OSHA * had exceeded its standard-setting
suthority because it had not shown that the new benzene
exposure limit was ‘‘reasonzbly necessary or appropriate to
provide safe or healthful employment” as required by §3

t The second and third sentences of this section, which impese feasibility
limits on the Secretary and allow him to take into account the best avail-
sble evidence in developing standards, may applv to all health and safety
standards. Tkis conchusinn follows if the term “subsection™ used in the
second sentence refers to the entize subsection 855 (b) (which sets out
procedures for the adoption of all types of health and safety standards),
rather than simply to the toxic materinis subsection, § 855 (b)(S). While
Mr. Justicr Mansmarr, post, at 7, and respondents ugree with thia
positiun, see Brief for Respondents, at 39; see also Currie, “OSHA," 1976.
Arm. Ber Foundation Research J. 1107, 1137, n. 181, the Government does
not, see Briel for Federsl Partivs, at 58; we ulxo Berger & Riskin, "Eco-
nomic and Technological Fensibility in Regulating Toxic Substances under
the Occupations| Safety and Heuith Act,” 7 Eeol. L. Q. 285, 204 (1978).
There is no need 3¢ ua ta decide this issue in this cuse,

*The Occupationsl Safety and Health Adminisirstion (OSHA) is the
administrative agency within the Department of Labor that is responsible
for promiigating and enforcing =iandasds under the Act. In this opinian,
we refer to the “Secretary,” "OSHA™ and the “Agency” interchangeably.
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(8), and beca.use § 5 (b (5) does “not give OSHA the unbri-
dled discretion to adopt standards designed ta create absolutely
risk-free workplaces regardless of costs.”* Reading the two
provisions together, the Fifth Cir-uit held that the Secrstary
was under a duty to determine wl.ether the benefits expected
from the new standard ‘bore a rezsonable relationship to the
costs that it imposed. - Id., at 523. The court noted that
OSHA had made an estimate of tiie costs of compliance, but
that the record lacked substantwl evidence of any discernible
benefits.?

We ezree with the Fifth ercl.m.s holding thsat §'3(8)
requires the Seeretary to find, 23 3 ihreshold inatter, that the
toxic substance in question poses a significant health risk in
the workplace and that s new, ‘ower standard is therefota
“reasgnably necessary or approsriate to. provide safe or
healthful employment and place~ of employment.” Unleas
and until such & finding is made. ii. is not necessary to address
the further question whether the-Court-of Appeals correctly
held"thak there must be & reasonable correlation -betweenr costs

nd benklits, or whether, as the Government argues, the Sec-
rctin‘_.r then required by § 6 (b)(3) to promulgata a standard
that goed'as far as technologically and vconomu‘ally possible to
elirnitaté the risk.

Becadde this is an unusually, lmport.mt, case of first impres-
sion, we have reviewed the reccord with special care. - In this
opinion; we (1) deseribe the benzene standned, (2) analyze the
Ageriey’s rationale for imposing a 1 ppm exposure limit,
(3) discusa the controlling legal “issues, and (4) comiment
bneﬁv on the dermnl contact limitation.

4 I

Benzene is a familiar and immr&nt eommodity. It is
a coloriess, aromatic liquid that evaporates rapidly under
ordinary ‘atmospheric conditions. Approximately 11 billion

+

#"The Act imposes on (SHA the obligation to enact onlv standards
that are reasonably necessary or appropriate to provide sfe or healthful
workplaces.- If a standard doos not fit in -this definition, it is not one
that OSHA is suthonzed to'enact.” 581 F. 2d, at 502..

«*Althdugh 20 U, S. C. A. § 633 (b)(5) requires the gual of attaining
the highest- degree of health and safety protection for the employee, it
does not-give OSHA the unbridled diseretion to adopt standnrds designed
ta create nboolutely risk-free workplaces regardiess of enst. To the con-
trary, thit section requires standards to be feasible, and it contains a
awvosr of sragmatic limitations in the form of specifie kinds of infor-
=auon MSHA must consider in enacting standards dealing with toxic
materals. These wticlude ‘the best availabie evidence,' ‘research, demon-
:trations. sxperinents, and such other information as may be appropriste,’
*she latemt availsble scientific data in the field,’ and ‘experience guined under
this and other health and safety laws' Morsover, in standardy dealing
with toxic materials, just as with all other octupational saiety sad health
standards, the conditiona and other requirements imposed by the standard
must be ‘reasonubly necessary or appropriste to provide safe or healthful
employment and places of employment.” 29 U. 8. C. A. §632 (8).” 58i
F. 2d, at 502,

* “The iack of substantial svidence of discernable benefits ia highlighted
when ane considers that OSHA is unabls to paint te noy empirical evidence
dotumenting & leukemia risk at 10 ppm even though that has been the
permible expovure Limit sinre 1971, OSHA's assertion that benefits from
reducing the permismible exposure Junit from 10 ppm to § ppm are likely
to he mpprecisble, an ussumption based only on inferences drawn from
studies involving mach higher exposure levels rather than on studies in-
velving these levels or sound statistical projectiona frem the high-level
studies, does uot satisly the reasonably necessiry requirement luniting
OSHA's activn. Aqua Shde requires OSHA to estimate the extent of
expected benefits in nrder to determine whether thows benefits hear a
reasonable reintionslnp to the standard’s demonstrably high costs” Id.,
at 503-504.

7-10-80

pounds of benzene were produced in the United 3tates in
1978. Ninety-four percent of that total was produced by the
petroleum and petrochemical industries, with the remainder
produced by the steel industry as a byproduct of coking
operations. Benzene is used in manufacturing a variety of
products including motor fuels (which may contain as much
a3 2% benzene), solvents, detergents, pesticides, and other
organic chemicals. 43 Fed. Reg., at 3913.

The entire population of the United States is exposed to
small quantities of benzene, ranging from a few parts per
billion to 0.3 ppm, in the ambient ajr. Tr. 1030--1032. Over
one million workers are subject to additional low-level ex-
posures as a corsequence of their employment. The majority
of these employees work in zasoline sarvice stations, benzene
production (petrolenm refineries and coking operations),
chemicel processing, benzene ‘rinspor:ation, rubber manu-
facturing and laboratory operaiior-*

Benzene is a toxic substanc- Although it could con-
ceivabiy zause harm to a person w..0 swallowed or totched it,
tae principal risk of harm comes trom inhalation of Lenzens
vapors. When these vapors are iznaled, the benzene diffuses
through the lungs and is quickly absorbed into the blood.
Exposure to high concentrations produces an alinost imunediate
effect on the central nervous system. Inhalation of coneen-
trations of 20,600 ppni can be fats) within minutes; exposures
in the range of 250 to 500 ppm ciii. cause vertigo, nausea, and
other symptoins of mild poisoninz. 43 Fod. Reg., at 5021,
Perzistent exposures at levels abore 2540 ppm may lead to
bload deficiencies and diseasez of the hloud-forming orgaus,
including aplastic anenua, which i generally fatal,

Industrial hesith experts have long been aware that ex-
posure to benzene may lead tv various types of nonmalignant
diseases. By 10948 the evidence connecting high levels of
benzene to serious blood disorders had become so strong that
the Commonwealth of Massachusetts imposed a 35 ppm lim-
itation on workplaces within its jurisdiction. In 1969 the
American National Standards Institute adopted & national

*OSHA's figures indicate that 795,000 service station empioyses have
some heightened exposure to bensene as a result of their employment.
See¢ Economic Impart Statement, Vol. 11, D-7 (May, 1977). These em-
ployeea are specificaily excluded fro:n the regulation at issue in this case.
See injra, ut 17. O3HA states tha' another 629,000 vtaploves, who are
rovered by the regulation, wark i the other judustrics described. 43 Fed
Reg.. at 5938,

It is not clear {rom the record or its explanation of the permanent
standard how OSHA arrived at the estimate of 629,000 exposed #mploy ces.
OSHA's consultant, Arthur D. Littl» Cotapany, estimated that there were
191,000 expased employess, 30,000 of whom were exposed ta 1 ppm or
wnore of benzene. Economic Impact Statement, Vol [ 7~1. Tn its ex-
planation of the permanent standard OSHA stated that there were 1,440
exposed empioyees who worked in benzene plants, 93,000 in ovher petro-
leuta cefineries, 24,000 in coke ovens, 10D in light oh plauts, 2,760 in the
petrochemical industry, 52,345 who worked in bulk terminals, 23,371 drivers
who londed benzene from thove termonais, 74,000 in oil and gus praduction,
17,000 in pipeline work, 100 at tan’k ear Fuauties, 200 at tank truck facili-
ties, 480 oo barges, 11,400 in tin:-manufacturiog plamts, aod 1030
other types of rubber production. 43 Fed. Rez., ut 5336-5038. Although
O3HA gave no estimate for laboratory workers, the A. D. Lictle study
indicated that there were 23,000 expoved workers in that indwstiry. Tieswe
figures add up to 317,218 expoxedd empluyers—approsicnately 352,000 le<a
than the overall estinute of 629000, It ia possiblz thut some or all of
these emplovees wark in the “other industries” briefly drscriped in OSHA's
explanation; these arc primarily small firms that mandacture adhesives,
paint and ink or that Lse benzene solventa. 43 Fed. Reg., at 5939 No
estimate of the number of expose) employees in thoze industries or the
agxregate cost of compliance by those industries is given either by OIHA
or by A. D. Little in its cousulting report.
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cornsensus standard of 10 ppra averazed over an eight-hour
perviod with a ceiling concentration of 23 ppm for 10-minute
perieds of a2 maximiun peak concentration of 30 ppin. 43
Fed. Reg. at 3019. In 1071, after the QOccupational Iealth
and Safetv Act was passed. the Secretary adopted this con-
sensus standard as the federal standard, pursnant to 20 C.S. C.
§ 633 (a).’

As zarly as 1928, some health experis theorized that there
might also ke a conneaction between henzene in the workplace
and leukemia® In ths late 1960°z and early 1070’ a number
of cpidemiological studies were nublished indicating that
workers exposed to high concentra-ions of benzene were sub-
ject to a siznificantly incrensed ri~t of leukemia® In a 1974
report recommending & permanent standard for benzene, the
National Institute of Occupativnal FHenlth and Safety
(NIOSH), OSHA's research arm,' noted that these studies
ratzed the “distinet possibiiity” that benzene caused leuke-
mia. But, in light of the fact that ull known cases Lad
occurred at very high exposure levels, NIOSH declined to
recommend a change in the 10 ppm standard, which it ecorn-
sidered sufficient to proteet cguinst nonmalignant diseases.
NIOZH sugzested that further studies were necessary to

TSetion G ia) of the Aer, 23 U. S. €. §0633 (a), provides that

“8Witheut regard tn chapter 5 of Title 5 ar to the other subeactions of thia
eection, the Fecretary shall, as scon as practicable curing the period
beginning with the efizctive duate of this chapter and ending two years aftsr
such date, by rule promulgate as an sccupational safety or healch standard
any natwnal consansus standard, and any established Felera! standard,
unless he determires that the promulzation of sych a standard would not
rezult in improved tafety or health for specifically designated employses.
In the event of coenflict among any standards, the Secretary shall promul-
gate the standard which assures the greatest protection of the safety or
heualth af the affected emplovees.”

In this case the Secrotary complied with the directive to chooze the most
profective standard by selecting the ANSI standard of 10 ppm, rather
than the 25 »pm staedard adopted by the American Conference of Gov-
ernment Indvataal Hymemsts. 43 Fed. Rog, at 3919,

#Qee Drelara & Dargamnana, “Leuremie aigue au conrs de lintoxication
benzeninue. Sur [origine toxique de certaines leucemies aigues ot leurs
reiations avee les anemues graves,” 9 7. Mol Lyon 227 (1928), A trausla.
tion of that dncument appears in the beniene administrative record.
Vol I, Fx. 248 Riae alen Hunter, “Chronie Fxposure 1o Benzene (Bens
zol} 1T The Clnical Effncts” 21 J. Ind. & Tovieol. 331 (1939), Vol. II,
Ex. 2-74, which refers to “leucemia™ as a side effect of chronic exposure to
benzene.

* Dr. Muzafer Aksov, a Turki-h r-hsmnn who testified at the hearing
on the propesed benzene standard, did a number of siudies conczming
the effecty of henzene exposure on Turkisll shoemiakers. The workers in
Dr. Aksay's studies used solvents cantaining large percentages of benizene
and were constantly exposed to high concentrations of bensene vapors
(betwveen 150 and 630 ppm) under punrly ventilated end generally
unhvgicnic conditions. Sce Ak:oy, “Acute Leukemia Due to Chronte
Expasure to Benzene,” 52 Am. J. of Medicine 160 (1972), Vol. I, Ex. 2-29;
Aksoy, “Benzene {Denzol): Its Tuxicity andd Effecta on the Hematopoistic
Svitem” (Moregraph) (1770), Val I, Ex 2-53; Akszov, “Levkemia in
Shoe-Workers Exposad Chronically to Renzene,” 44 Blood 837 (1974),
Vol. I, Ex. 2-33 (reportine an 28 shoewarkers wha liad contracted lenke-
mia from 1957 to 1073 this rapresouted an incidenre of 13 per 100,000
vether than the A cases per 100000 that would normally be expeeted).

Dr Fonco Viglani also reported an cxeess ninuber of leitkemia cases
amang Italian shovmakers exposed to glues contalning a high percentage
of benzene and workers in rrtogravire plaats wha had besn exposed over
Inng perinds of time to inks and solveats containing 2« mvch as 609 hen-
zene.  Sce Vighani, “Benzrne & Lenkemin” 1964 New Fog. J. of Medicine
B72-878, Vol I, Fx. 2-27: Forni & Vigliant, "Chemieal Leukemogencsis in
Man," 7 '?n- Haemat. 211 (1274), Val. II, Ex. 2-50.

1920 U, 2 C. §669 (0)(3) renuire HEW to develup “criteria™ dealing
with toxis m:lenaL- and harmful physical agents that deseribe “exposure
levels that are =afe for various periods of employment.” ITEW's obliza-
tions undar this section have bern delegated to NIOSH, 29 U. S, C. § 671.
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determine conclisively whather there was & liak Setwesn han.

zeng and l:ukemia and, if so, what exposure levels wers
dangeroug. ' '

Between 1974 and 1975 additional studies were publshied
which tended to confirm the view that benzene can cavsa
leukemia, at l!:ast when exposure levels are high.* . In aa
Auzust 1974 revision of iis earlier recommendation. NTOSH
stated that these studies provided “conclusive” proof of a
causal connection between benzene and leukemia. - Vol T,
Ex. 2-3. Although it acknowledgad that none of Lhe inter-
vening studies had provided the dose-response data it had
found lacking two years sarlier id., at 9, NIOSH neverthe-
less recommended that the exposure limit be set as low a3
possible. As a result of this recornmendation, OSHA con-
tracted with a consulting firm to do a study un the costs to
industry of complying with the 10 ppm standard then in effact
or, alternatively, with whatever standard would be the lowest
feasible, Tr. 505-506.

In October 1976 NIOSH sent annther mmnqnndum to
OSHA, seeking acceleration of the rulemaking process and

“strougly” recommending the issuance of an emerginey tem-
porary standard pursuant to 29 U, 3, C. £ 835 (¢) ** for ben-
zene and two other chemicals believed to be carcinogens.

———

1 Zee Criteria for a Recommended Standard.‘Oecupational Exposureto
Benzens 74=75, Vol. I, Ex. 2-3. In reznonse to a ietter irom the Director
of the Offire of Standards Divizion, NIOSH stated that us 10 ppm stand-
erd was designed to protect against leukemin, os wrll a3 other health risks
NICSH noted, however, that further rescurch was nacesaary m ordee ‘o
establish adequate duze-rezpon:e data for benzene and ieugemia. Vol X1,
Ex. 324, 328,

'* Axsov publiched another xrudy in 1978 reporting on an- add:riaral
eight leukemia cases uncovered afrer 1973, In that article, he also roed
that 3 1969 ban on the ure of benzene as a solvent had Jed to 2 de-i~a
in the number of reported leukemia cases baginning in 1974 Ak~

“Types of Leukemia in Chronic Benzene Poizoning,” 55 Acta Haemato' 7 1

65 (1978), Vol. I, Ex. 2-30. Vigliani also noted a decline in levn-— &
cases in Iraly after benzene was no longer used in glue and inks  ~ee
Vigliani & Forni, “Benzene and Lenkemia,” 11 Environmental Res (.2
(1976), Vol. I, Ex. 2~15; Viglizni, “Leukemia Associated with Bengere
Exposure,” 271 Annals N. Y. Acad. of Seiences 143 (1978), Vol. i, £«
2-49. In the latter study Vigliani noted that in the past 100% pure ben
zene solvents had been used and workers had been exposed on a proineg~1
basia to cancentrations of 200-500 ppm, with peaks of up to 1300 ppen

A number of epidemiological atudies were also done amonz Amercas
rubber workers during this period. Dr. A. J. McMichael's studies 1+
cated 3 nine-fold increase in the risk of contracting leukemia among w- +«
ers who were heavily exposed in the 1940's and 1930's to pure benzane ussd
a3 2 solvent, Mcllichael, “Solvent Exposure and Leukemia Amorg Ruzres
Workers: An Epidemialogie Study,” 17 J of Occup. Med. 234 .
(1975), Vol. [I, Ex. 2-37. See 1l Andjeikovic, Taulbee & Svmons. V'
tality Experisnce of a Cohort oi Rubber Workers, 1964-1973,” 13 |
Occup. Med. 387 (1976), Vol. II, Ex, 2-57 (also indicating an e+ v
mortality rate from leukemia among rubber workers).

33 Section 853 (c) provides:

(1) The Secretary shall provide, without regard te the rrquivemen:s
chapter 5 of title 5, for an emargency tempnrarv stantrdard to take =--
diate cffect upon publication in the Federal Register if he detrre .-
{A) that emplovees are expnsxd to grave daneer irom expontrr o
stances or agents determined to be tovie or phvsicaiy harmfnl ne
rew hazards, and (B) that such smergency standard iv necsvsary ‘>
tect employees (rom such dinger,

(2} Such standard rhall be effertive until supersaded by 3 stae-
promulzated in accordince wirh the proceduces prescribed in prrevr
(3} of this =mbs~etiog.

“(3) Upon publication of eich standard in the Fedrral Razi 'e
Secretary shall commence & pracerding in aconrrianee with subsevs - »
of this :ection, and the standazd as published shall alan serve as
r:03sd r1de for the proceeding. The Secretary shall pramnigate 1 o
under this paragraph no later than six manths after publieation ~
vmergeacy standard aa provided in paragraph (2} of this subser ==
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NIQSH recommendad that 2 1 ppm exposure lmit bz ira.
posed for benzene’ Vol I Ex. 2-6. Apparently becaus
of the NIOSH recommendation, 1°31TA ssked its consultant
to determine the cost of complyiig with a 1 ppm standard
instead of with the ‘nunimun fooible” standerd. Tr. 0=
507, It alsn issued voluntary gu:calines {or benzena, rzcom-
merding that exposure levels be limited to 1 ppm on an
8-hour time-neighted average busia wherever possible. Vol
11,-Ex 2-44.

In the spring of 1676 NICSH had selected twvo PlioAlm
plants in St. Mary's and Akron, Qhia, for an epidemiological
study of the link Letween 12 :kzmia and bentene exposure.
Tn April, 1977 NIO3H forwaried an interim report to OSHA
indicating at least a fve-fold increase in the expected inci-
dence of levkeniia for workers who had heen exposed to ben-
zenant the two plants from 1040 to 1243.* The report sub-
mitted to CSHA erroneously suggested that exposures in the
two plants had generally been between zero and 15 ppin dur-
ing the period in question.'" As a result of this new evidencs
and the continued prodding of NICSH, Vol. [, Ex 2-7, CEHA

1+ At .the hearing on the permanent stundard NIDSH representatives
testified that they had selected 1 ppm initially in connectinn with the
issuance of a propesed standard for vinyl chloride. In tbat proreeding
they had discovered rhat 1 ppm was appronimateiv the lowsat level detect-
abir through the vse of relatively unsaphisticated mentiaring instruments.
With réspéct ta benzene, they ulso thought that I spm was an approprisfe
standard because any lower standard might require the eliminatian of the
small dmounts of benzena {in soma places up to 05 ppm) thit are nor-
mally present in the atmecphere. Tr 1142-1143. NIOSH'3 recora-
mendation was not based on any evalustivn of the feasbility, either teck-
nolegical ar economic, of eliminating all expo=urea above 1 ppm. Tr. 1156,

“Sc\"en fatalitien from Jeukemia were discavered ont of the 748 workers
aurveved. However, Dr. Infante, who comducted the study, stated that
ki starstical techniques had prebably underestimated the number of
leukernja f{[lws that had-actually occurred. Tr. 747. The normal expected
inridence of leukemia in such a population would be 1.4, Vel IE, Ex, 2-51,
st 6.

* The authors' statement with respect to expoasure fevels was bazed on
¢ 1946 report by the Ohio Industrial Commission indicaticg that, after
some new ventilation equipment had bevn installed, exposures at the Se.
Mary's plant had been brought within “safe™ limire, in most instances
ranging frem zera to 10 to 13 ppm. Vol I, Fx. 2-51, at 3. As the
authors larer admitted, the level considornd “safe” v 1946 was 100 ppm.
Tr 814-815. Mareaver, anfv one of the seven workers who died of feuke-
mia had begun working at Se. Mary's offer 1946, Five of the nthers had
warked at the Akren plant, which emploved 310 of the 748 workers sue-
’ 7T-2338 A 1948 report by the same Commision indicated
teeels a3t tha Akron plant of well aver ) ppm, with excurvions
reag un 10 1900 ppm. Vol XVIL Fx &4 (App. A, Attach. F).
eve “aken ‘n the intervening vears, as well a8 testimony by St. Mary's
cm=imvess at the hearing on the proposed standard, Tr 3432-3437, indi-
catad that both af the plants may have had rdatively high exposures
through the 1970's,

Industry representatives argred at the hearing that this evidence indi-
cated that the exposurs [svels had been very high, 33 thev had been in the
other epidemuningical studies ronducted in the past. See API post-hearing
brief, Vol. XXXI, Ex. 217-33, at 23-37. NIOSZH witnesees, however, sim-
ply stared that actual expoanre levels for the yeam in question rould not
be determined; they did agree, however, that their study should not be
taken as proaf of a five-fold inerease in leukemia risk at 10-15 ppm. Tr.
814-813 1In ite explanation of the permanent standard, OSHA agresd
wirh the NIORH witnesies that no dose-respanse refationship could be
inferred from the study:

“Cominents at the hearirg demonstrated that there were ares rxposnres
durng thic study period exceeding these levels [10~15 ppm]. at times
eeaching values of hurdrads of parts per miltion.  Since no pe-sonal menis
torirg lata are avalable, any conclusian regasding the artusd individual
time-we glited averape expasure ix speculative. Beeauss of the lack of
definitive exprsure data. OSHA cannat derive aav eonclusions hirking the
exeery Jeukemn rizk with any specifie cxposore levd” 43 Fod. Rep |, at
5972,
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did i:sue an emergency standare effective Muy 21 1477,
reducing the benzene exposure linvit from 10 ppm to 1 pora,
the ceiling for exposures of up to 3 minutes from 23 ppra to
5 ppm, and eliminating the auit.ority for peak concentra-
tions of 50 ppm. 42 Fed Reg. 22718 (May 3, 1977). In Ita
eapianition accompanying the «rwrgency standard, OSHA
staterl that benzene had heen shawn 1o cause levkemin at
cxposires below “3 ppm and that, in light of it; consnltant's
report. it was feas:bie to reduce the exposure Lanit to 1 ppm.
42 Fed. Reg. at 22517, 22521,

On AMay 19, 1077, the Court of Appeuls for the Fifth Cir-
cuit entzred o tomperary restraiming order preventing the
emergency standard from taking fect. Thereafter, OSHA
chandoved its cffarta to make the eniergency stancdard efec-
tive pud instead issued a proposal for a pertnanent stancard
patterned alimiost entirely after the aborted emergenry stand-
ard. 42 Fed, Reg. 27452 (May 27, 1977).

In its published stateinent giving notice of the proposed
permanent standard, OSHA did not ask for comments as to
whether or rot benzene presented a significunt health risk at
exposures of 10 ppm or less. Iather, it asked for comments
as to whether 1 ppm was the minimum feasible exposure
limit.'' 42 Fed. Reg., at 27452. As OSHA’s Deputy Director
of ealth Standards, Grover Wrenn, testifed at the hear-
ing, this forrnulation of the isaue to be consilered by the
Agency was consistent with OSHA's general policy with re-
spect to carcinogens.' \Whenever a carcinogen is involved,
OSHA will presume that no safe level of exposure exists in
the absence of clear proof establishing such a level and will
accordingly set the exposure limit at the lowest level feasi-
ble.'* The proposed. 1 ppm exposure limit in this case thus
was established not on t{he basi~ of 2 pruven hazard at 10
ppm, but rather on the basis of “OSEA’'s best judgment at

7 O3HA also sought public comment az to whether certain industries
should be exempt from rompliance, whether (ne ntoposed comptiaitce pros
cedures and labeing technique: were adequuiz, what (he envirournental
and eronoinic tonsequancey of the regilition would be, and whether it was
feazible to repiuce benzene in solvents and other producta of which it con-
stituted mor2 than 1%.

1Tt berame ~lear at the heuring that OSHA bad not promulgated the
proposed standard in response to ony new carcern shout the nanmalig-
nant effecis oi low-jevel benzene expasure. See Tr. [28-127:

“Is it accurate to say that the reiton why the—why O3HA has pro.
pored to reduce the exposure limits in the standord below the current
levels iv because of a perceived rizk of leukemin, and not becanse of any
new evidence it has reveived that the current standards are inadequate to
protect against acute or chronic benzene toxicity, other than leukemia?

“MR. WREXNN: [ think T will simply refer the part of mv statement
you were referring to, in which it sayy, it is however henzene's leukemo-
genicity which is of greatest concern to OSHA. That is certninly the
centyal issue witlhun the I°TS {emergeney temporary standard| and the
proposed standard.”

' \e. Wrenn testified that:

“. .. The proposed standard requires that employse exposure to benzene in
air be reduced to one part per million, with a five part per million ceiling
allowable over any fifteen minute period during an eight hour work shilt,
and grohibits eye or prolonged skin contact with liquid benzene.

“This airbarne exposure limit is based on OSHA's etablished regulatory
policy, that in the nbseace of a demonstrated <afe level, or u no effect level
for a carcinogen, it will he asumed that none exiat, and that the agency
will attempt to limit employes expoaurn to the lowest level [rasible.”
Tr. 2090,

See alzg:

“MR., WARREN: Mr. Wrenn, in promulgating the emergency fem-
porary, and propesed permanent, benzene standardls, OSHA reles heavily,
and I am quoting from your testimony now, on the regulatory policy that

Published by THE BUREAU OF NATIONAL AFFAIRS, INC. WASHINGTON. D.C. 20037

MCD 000012805



166

OCCUPATIONAL SAFETY & HEALTH REPORTER

the time of the proposal of the fiasibility of compliance with
the propesed standard by the wiected industries” Tr. 30,
Given OSHA's cancer policy, it wa3 in fuct irrelevant
whether there was any evidence ut all of a leukzmia risk at
10 ppm. The important point was that there was no evi-
dence that there was nnt some sk, however small, at that
level. The feet *hat OSHA di2 not ask for comments on
whether thers waa a cafe level o exposure for benzene was
fndicative of its further view that a demonstration of such
sbsolute safery simnply could nor be made®

Public hearings wera held on the proposed standard, com-
mencing on July 19, 1977. The final standard was issned on
February 10, 1978, 43 Fed. Reg. 5918.* In its final form,
the benzene stundard is designed to proteet workers from
whatever hazarrs are associated with low-level benzene expo-
sures by requiring employers to monitor workplaces to deter-
mine the level of exposure, to provide medical examinations
when the level rises above 0.3 ppm, and to institute whatever
engineering or other controls are necessary to keep exposures
at or below I ppin.

In the standard as originally proposed by OSHA, the em-
ployer's duty to monitor, keep records and provide medical
examinations arose whenever any henzene was present in &
workplace covered by the rule.” Because benzene is cinnipre-

there i3 no safe lavel for carcinogens at any—for any cxposed population,
and the fact that leuksmia, and a leukemogen is a carcinogen, is that
worrect?

“MR. WRFENN: T belleve thut I stated that slightly differently in my
oral summary of the statement than it iy stated in the statement itself.
I said that n the absence of a known or demonstrated xafe level or no
effect Tevel. our policy 13 to assume that nonne existy, and to regulate
acenvdhingly.”  Tr. 4549,

“AMR. WRENN: T woull prefer to state it a3 [ have on & eauple of
oceasions alrewdy this marning, amd that in the absence of 1 demon-
strated safe jevel of exposurs, we wll nasume that none exists for the pur-
pose of regulatory policy.”” Tr. 50,

0 In answer to the question of what demonstraticn would suffics to
estabiizh a “sale level,” Mr. Wreenn stated:

"I vould like te draw a distinction, hovever, between whal T have referred
to as the demonstration that a safe level exists, and speculation or elaborate
theories that one may maske, and I think that the ageney in its history and
very likely its futuie regulatory policy, would, in the face of evidence
demonatrating that a carcincgenic huzard does exist or did exiat, in this
particular et of circumstances, wonld be very reluctant to aceept as the
hasia for its regulatory decisions, a theoretieal argument that a safe level
may, in fact, exist {or a particular substance” Tr. 5152,

A NIOSH te;reentative who testified later pnt it more succinetly, staling
that “. . . if benzene causea leukemia and if leukemia is a cancer, then
exposure is almoat moot." T'r. 1007,

M An amendment to the standard was pronwigated on June 27, 1973,
43 Fad. Reg 27962, See n. 22, infra.

7 Apart from its exclusion af gasoline storage and distribution facilities
(an exclusion retainod m the final eule, see test, at no 25, mefra), the pro-
posed rule alto excluded from coverige work aperations in which liguid
mixtures containing one percent or less benzene were used.  After a
year this exclusion was to be narruwed to operations where 0.15% benzene
tolutions were used. The rationule {or the exclusion was that airbome
expesures from such liquids would generally be within the 1 ppm limit.
However, testimony at the learing on the proposed rule indicated that
there was no “consistent predictable relation:tip” between beizane con-
tent in a liquidd and the reulting airborne espuosure. Therefore, OSHA
abandoned the tdva of a percentage exclusion for liquid beozene in its
final standard. 52 Fed. Huyg, at 3042,

OSHA later reconsiclered its pusition and, in an amendmsnt to the
permaneat standard, remstated an exclusion fur liquids, setting the level
at G55, to Le reduced to 0.17% after threw yeass, 43 Fed. Iicg. 27062
(June 27, 1978).
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sent in small quantities, NIOSIH and the President's Counci!
on Waze and Price Stability recaminended the use of an
“action level” to triggar monitering and medical exsinina-
tion requirements. Tr. 1030-i002; Vol. XIV, #ix. 41-28
OSHA accepted this recommendetion, providing under the
final standard that, if initial monitering discloses Eenzene can-
centrations below 0.5 ppin averaged over an eight-hour work
day, no further action is required unless there is a change in
the company’s practices.”™ If exposures are ahove the action
level but below the T ppan cxposare b, esplovers are
required to nionitor expostre levels on o quarterly basds and
to provide semniaunual medical examinations for their exposed
eriployves.  Neither the concept of an action level, nor
the specific level selected by QOSHA, i3 challenged in this
proceeding.

Whenever initial nonitoring irn:ticates that emplovees are
subject to airborne concentratinn~ of henzene ahove 1 ppm
averaged over an eight-hour workeiny, with a ceiling of & ppin
for any 15-minute period. cmplovers are required to mod:fv
their plants or institute work practice controls to reduce ox-
postires within permissible limits. Consistent with O3HA's
general poliey, the regulation dees not allow respirators to he
used if cugineering madifications are technologically feazibile.’
Ewmployers it this category are alsu required to percform
monthly monitoring so long as thetr workplaces remain aboge
1 ppm, provide semiannual medical examinations to expozel
warkers, post signs in and restrict access to “regulated areas”
where the permissible exposure limit is exceeded, and conduct
emnioyee training prograing where necessary.

The standard also places strict limits on exposure to liquid
benzene.  As originally feamed. the standard totally prohib-
ited any skin or eye contact with any liguid containing any
benzene. Ultimately, after the standard was challenged,
OSHA modified this prohibition by excluding ligwids contain-
ing less than 0.59% benzene. After three yearw, that exclusion
will be narrowed to liquids containing less than 0.1 benzene.

The permanent standard is expressiy inapplicable to the
storage, transportation, distribution. saie or use of gasoline
or other fuels subsequent to dizschargze {rom buik terminaie.®

# Tle exermption fram the mouitaring and madicul testing portivrs of
the standard for workplaces with benzene exposure levels below 0.5 ppn
was not predicated on any findling that regulation of such wurkplites was
nut [easibie.  OSIIA3 con-ultant, Arthur 12, Litle Co., conchuled that
I ppm was a feauble expasure Limit even assnuming that there was ne
action level {ur, tn pul it anather way, assutning that the actinn leval was
z2r0).  Rather, it was, a3 NIOSH witnewes stated, o practicat docision
based on a determunation that, where benzene exposires are below 0.5
ppm, they will be unlikely ever to riv¢ above the permisable expesure
level of 1 ppm. NIOSH was also concerned that, in the abseuce of an
action level, employers who used sophisticated analytical equipment might
be required to monitor and provide medical examinativns simply because
of the presence of benzene in the ambient air. Tr. L030=1032, 1133-1134.

* Tndeed, in its explanation of the standard OFFHA states that sn
empleryer is tequited to institute engineeting conteols (for evample, in-
stalling new ventilation hoods) even if those controls are in<ufficient, by
themaselves, to achieve compliance and respirators must therefore be used
as well. 43 Fed. Reg., at 5852, OSHA's prefcrenre for cogineering modi-
firations is based on its opininn that rexpirators ate rarelv used properiv
(becayse they are uncaminrtable, nre often not properly firted, ete) and
therefore cannot be considered adequate protective menzures.

It is alen inapplicahle to work operations involving 0.5% liquid
benzene (0.15% after three years), see n. 22, supra, and to the handlng
of benzene in sealed containers or rystems, except insofar as emplrvers
are required to provide cautionary notices and appropriale employee
training.
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This exception is particularly signiSesrnin light of the fact
‘hat over 793,000 gas station amgloveez, who are exposed to
an aversge of 102,700 gallons of gasiine (containing up to
29% benzene) annually, are thus sxcluleqd from the protection
of the stan-igni®

As prese:tly formulated, thz benzanz standard is 2n expen-
sive way of providing some adiditional protection for a rela-
tively smzll number of employees. According to OSHA's
Agures, the stanldard will require capitul investments in engi-
newcing controis of approximately 3286 million, fiest-year
opurating costs (for monitoring, inedical testing, employee
training and respirators) of 3187 million to $205 million and
reenrring annual costs of approximalely $34 million.” 43 Fed.
Reir., at 3334, The figures ontlined in OSHA's explatiation of
the cost= of canpliance to varinus industries indicate that only
35,000 eraployees wounld gain any henefit from the regulation
in terms of a 1eduction in their exposure to benzene® Over
two-thirds of these workers (24 450) ure employed in the rub-
ber manufacturing industry.  Compliance costs in that indus-
try are estimnatze to he rather low with no eapital costs and
initial apecating expenses estimated at ouly §34 willion (31350
per emplovee); reciirring anuual costs would also be rather
low, totatling less than 81 million. By contrast, the segment of
the petroleum refining industry that produces benzene would
be required to incur 824 million in capital costs and S€00,000
in first-year operating expenses to provide additionsl protec-
tion for 300 workers (882,000 per empluyee), while the petro.
chemical industry would be required to incur 320 9 million in
capital costs and $1 million in initial operating expenses for
the benefit of 352 employees (339,675 per employee}.” 43
Fed. Reg.. at 5936-3933.

Although OSHA did not quarntify the benefita to each
category of worker in terms of decresserd exposure to benzene,
it appear: from the economic impact study done at OSHA’s

2¢ Prior to the introrlyction of the action level conrept, A. D, Little
estimated that compliance costy for the service statign industry might be
as high as S4 billion. Tr. 505309 Morwver, A, D. Littla’s Economie
frupact Sratement indicated that service s'ation employers were generally
expmed to very low levels af benmene, Vol I, at 21 Bt in its
explanation zerompanying the permanent standard OSHA did not rule
out rrgniation af this industry entirely, stating that it was in the proce:s
of studying whether and to what extent it shculd regulate exposures to
gasohne in general, 43 Fed, Reg, at 5343,

2 QOSHA's estimate of recurring annual costs was based on the assump-
tion that the eaposure levels it had projected would be confirmed by initial
monitoring and that, after the first year, engineering controls would be
suecessful in bringing most exposures within the 1 ppm limit.  Under these
circumstances, the need for monitoring, medical examinations and respira-
tors wonld, of course, be drastically reduced.

3% Three hundred of these employees work in benzene plants, 5000 in
other petroleumn refineries, 4,000 is light oil plants, 552 in the petro.
chemieal industry, 156 in benzene tranzportation, 1250 in laboratories,
VLI in vre-mannfacruring plants and 13,050 in other rubber-manu-
faeeiring plants. OSHA also estim:ated that another 16,216 workers (5,000
rrieim refineries, 1,104 in the pelroclemival industry, 7,500 in bulk
“ae, D12 i henzene transportation and 2,500 in labotatories) would

al more comprehensive medical examinations, 43 Fed. Reg., st

to OSHA's nolicy of requiring engincering contrals rather than allowing
respiratont to be used to reduce exposures to the permissible limit. The
telatively low estimated cost per emnployee in the rubber industry is
bazed on OSHAS assuraption that other solvents and adhesives can be
substituted for those that contain benzene and that capital costs wilf
therefore nat be required.
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diractian that those benefits inay be relativelv yuall, Thus,
although the rurrent exposure [imiit is 10 ppm, the actual
evposures outhined in that study are often considerutly
lower. For example, for the period 1970-1975 the petro-
chemical industry reported that, out of a total of 496 em-
plovees cxposed to henzene, only 53 were exposed to lewels
between T and 5 ppm and only seven (all at the sare plant)
were exposed to hetween 5 and L ppin.  Econamie Tiapact
Study, Vol. I, table 4+.2. See alyz tables 4.348 (indicating
saruple exposure levels in varioue industries).

11

The critical issue at this point in the litigation is whether
the Court of Appeals was correet in refusing to enforce the |
ppm exposure Tt on the ground that it was not supported

. by appropriate indings.*®

A diseussion of the T ppm exposeee it st of eavese,
begin withe the Ageaes’™s ratiovade for tegaesing that Loy b
Thoe written explanation of the stiwdand GV~ 194 Lages of e
prioted apoendiy. Meach of itis devoted to a dizcuzsion «f the
voliminous evidence of the adverse effects of exposire 1o
henzene at levels of conceutration well above 10 ppm.  This
dizzussion demnnstrates that there is ample justification fur
regulating occupational expasure to Lenzepe and that the
prior Lutit of 19 ppm, with a eeilirg of 25 ppm (or a peak of
40 ppm) was reascnable. It dats o ot, however. provide sirece
sapport for the Agency’s conclusica thut the limit should te
vedueed from 10 ppm to 1 ppm,

The evidence in the administrative record of adverse effacts
of benzene exposure at 10 ppin is sketchy at best. OSH\
noted that there was “no cispute” that certain nonmal.zrant
Dlaod disordars, evidenced by a reduction in the level of -4
or white cells or platelets in the blood, cauld restlt “e~-n
exposures of 23-40 ppm. It then stated that several st «s
had incicated that relatively slight changes in normal = "o
values could result from exposures below 23 ppin and ~ee
haps below 10 ppm. ORHA did not attetpt to make 1+ .
estimate based on these studivs of how significant the ¢ +a
of nonmalignaut disense would he at exposures of 1N '
or less® DRather, it stated that hecanse of the lack ~f <
concerning the linkage between low-level exposvres e 1 ¥ .
abuormalities, it was hinnossibla to construet a [oze-re« . -

* The ather i=sue before we is whether the Court of Appeals ro- et
refused ta enfores the dermal contuet ban, That issue jv dree - ¢
Part IV, infra.

In the eourt hslow respandent: a'so cholleezed the monit~ o .
madieal testirg requirements, arguing that certain industrier sk~ 1 2
bren totally cxempt frem them and that, as to other iruder -
Agrney had not demanstriaed that all the requitementx wers - -
nees-saty to ersure worker health and safety. They alco a1 ¢ -+
OSHA's requirement that the permiasthle exposrtre limit ba me
engireeting cenrrele rather than threugh respirators was ror - -
necegeary uncer the Act. Berange it javalulated the 1 ppin e- .
limit, the Fifth Cirenit bad 20 oceusion to deal with theee jsaues
are nat now before thia Court, '

3 A« we lune alten beld, the validity of an ageney’s determ.»
be judgml on the basis of the amemev's staivd reasans for ™ o
determingtion. See SEC v, Chenery Corp, 315 U8, 80, 01
ministrative order cannot be uplicld unless the goonneds o
agency actml in excrcising its powers were thowe upan whe
can be sustained”); FPC v. Teraco. Inc., 117 U. 5. 380, T+
Sperry & Hutchingon Co., 103 U, S. 233, 249.

33 A5 ORHA iteelf notm], snme himud ahnormulitis eqne 4 %
expasure mav not have any diseernible heulth cffoers, whis -

Teadk to <vznsficant anpobiawnt and even death. 43 Fel e
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curve at thiz time. CSHA 0 conelurde haaever that the
shre Yimit

sturles demonsteated that the ~urreny 10 ppm 2xp
was inardlequate to ensire that no sing!

e warker wound sefiar
a nonmaeiignant bload disorder as a raxiilt of henzene exprzura,
Noding trat it is “ctigtamacy”™ 12 <ot 2 peenissible exjosure
limit by apoiving a safety facrer o jomt00 to the lowest leve]
at which zilverse e%ects nad besi - disared. the Agency state
that the evidence suppurted the corclusion that the linit
shouid ba -=% at a poing ‘substint ooy “ees chan 10 ppm” even
il benzene's Teukenric eifercts wers nor considered, 43 Fed.
Reg., at 306243925, OFHA did r o state, however, thaty the
nonmalizrant effects of beniene exposure justified a redue-
ticn in the permissible ey osure Tmit to 1 ppin™

CSH\ rl:o noted some studies indicating gn increase in
chromnzemal aberrations in workers clironically exposed to
concentrations of benzene “faohably Tess thuwir 25 ppm)'
However the Ageucy took no definitive position as to what
these abersrations meant tn terms of demonatrable heslth
effents anrd stated that no guantitative dose-response relation-
ship had yet been estahlished. Under these citcumnstaness,
chromoseomal effects were catezorized by OSILA as an “ed-
verze bLiclogical cvent of serious concern swhich may pnse or
reflact 2 potential hralth risk and as snch, must be considered
in the lareer nrrview of adverse health eoffects associated with
benzene” 43 Fed. Reg.. at 5072-5034.

With respect to [enkermnia, evidence of an inereased risk (. e,
e risk greater than that borne 1y the general population) due
to benzene exposures at or balow 10 ppm was even sketchier.
Once OSHA acknowlerged that the NIOSH study it had relied
upon in promulgating the emergen:- standard did not support
its earlier view that benzene had i.-en shown to cause leuke-
tia at concentrations below 23 pj.u, see n. 12, supra, there
was only cne study that providec any evidence of such an
increased risk. That study, condurted by the Dow Chemical
Co., uncovered three leukemia deuaths, versus 0.2 expected
deaths, out of a population of 394 workers; it appeared that
the three workars had never been exposed to more than 2 to
9 ppm of henzene. The anthor: cf the study, however, con-
cluded that it could not be viewed as proof of a relationship
tetween low-level benzere exposure and leukemia because all
thres workers had probably been cecupationally exposed to a

———————

17 dogesresponse curve shows the relerinn=lup betaween e tferor exen-
sure {evels and the A=k of caneer For anyv other disme=e! assneiteed wirh
those expn-uee leveis. Generdiv, pxpesure to hiher tevels vierties with t
a higher risk. and exposnre to lowes Iovels i3 areomnpanicd by a reduced
sk " AR F. 2d, ot 304, 0 TH

QOFH Vs comments with respect o the insutFriency of the datn were
addreceed primnly to the Lk of dats at low expo-nre levelx  NIFA
did mit dizeuss whether it wag possdile (¢ muke a4 rough estimnie, haasd
on the mare compete epiclemivlngient sl athol ~sorolus deue at higher
expostre javels, af the igruficance of the fiaks atteibntahle ta those Tevels
nop did it discuss whether g0 wase peesible to merapolate from ssich esti-
mates to derive a r1-k cetimade for low-level expxesures,

MW OSHA did ot invoke the sutamatic rule af eadieing exposures to the
lawest limit feasible that it applies to canecer riske.  Insteart, the Secestary
reazoned that prudent hea'*n policy merely reguired that the permissible
cxpasire fimit be sat ", ., cuffiriently below the levels at whicl adverse
tfferts have basn obsetwud to assurz ndrquate protection for all exposed
ctuplovevs " 43 Fed Rea, at 3925, Wihile ORI conrturled that appli-
cation nf this rule would fead 1o an sxpo-ure hmit “sohstantially feac than
10 P, it dlidd not <tate either what evposstre Wevel it consilered ta nresent
1 > gmAcant risk af harmy or what s iferv factor should be apphed to that
level ta estublih a pernunsathle rxposure Linit.

AW ile citing these studies. OSEEA alzo neted that other atudies of
similarly expozal workers had not indicated aay increased level of chro-
masome damage.

7-10-80

rumber of ather pot=ntially carcinugenic cher.ica's at other
points in their care-rs and berause no leukeniia deaths had
been uncovers:l arnong workers who had heen exposad to much
higher lavels nf benzene.  Inits axplanution of the perianent
standart QIFTN stuted that the posaibiiity that these three
leukenias har been canzed by benzeue exposure sould not be
raded aut and that the studv, although not evidence of an
increasard risk of lmukemmia at 10 ppun. was ther=fore “‘consist-
ent with the Andings of many stndies that there is nir excess
Laskeria risk amomg benzene exposed conplovers” 44 Fed,
Reg.. at 3923 The Azeney made no fincing that the Dow
studv. anv other empirical evidatce or anv opinien testimony
demonstratad that evposure to henzene at or below the 10
npm level had ever in fact caused lenkemia, Sse 581 F. 2d,
at 303, where the Court of Appeals noted that OSHA was
“unable to point to any emnpirical evidence documenting a
leukemia risk at 10 ppm, . . "

In the end OSHA's rationale for lowering the permissible
exposure limit to 1 ppm was based, not on any finding that
leukemia has ever been cansed by expozure to 10 ppm of ben.
zene and that it will not be caused by exposure to 1 ppm, but
rather on & series of assumptions indicating that some leuke-
mias might result from exposure to 10 ppn and that the num-
ber of cases might be reduced by reducing the exposure level to
1 ppm. In reaching that result. ti.o Agency first unerquivorally
concluded that benzene is a huein crctnogen. ™ Second, +t
concluded that industry had {ail-d to prove that there is &
safe threshold level of exposure !0 benzene below which no
excess leukemia cases would occur. In reaching this conclu-
sisn OSHA rejected industry contentions that certain epide-
miclogical stuelies indicating no excess risk of leukemia among
workers exposed at brvels below 10 ppin were sufficient to estah-
lish that the threshold lavel of safe exposure was at cr above
10 prian Tt also rejectod an Pdustey witness' testimnony that
a duse-responze curve could he constructed on the basis of the
reported epideminlogical studies and that this curve indicated
that redicing the permissible exposure limit from 10 to | ppin
would prevent 2t most one lrukemia and one other cancer
deatle every six years.™

IR EIR

35 S The evidense in the recond roovlnstvely ostabiishies it b
human carcigogen.  The determinatinn of benzene's leukemegeairity in du-
rivml from the evalusiion of all the evidence in totality and ia not brved on
anv one partienlar studv. OSHA creognizes, as indieatad above that in-
dividual reports vary censiderably in anality, and that some investigations
have signifieant methodolegical deficiencies,  Whils recognizing tiee strengths
and weaknes-»¢ in individual studies, OSHA nevestheless conchides that
tha benzene record as a whole clearly establishes a causal relationship
betwren benrene and lenkemnia™ 13 Fel Reg, at 5931,

2 In rejecting these sindies, OSHA stated that: “Athough the opi-

amiclcgicsl method can pmvide strong evidence of a causal relationship
betwern exposuze and disease in the case of positive findings, it is by its
very natute relatively crude and an insensitive measure.”  After noting a
rumber of spesific ways in whick such stuidies are often defrctive, the
Agency stated that it ia “. .. OSHA's policy when evaluating negative
<tiulime, 10 lield them to o Licher stunlard of awthodoimgieal weeuraey.”
43 Fredo Mew, ar 3931305320 Viewing the industry studies in this light,
O=HA roncinded that each of them had :ulficient e bodnlogieal defmts 1o
mahe tkem utireliable indicalors of the safety of [aw-iesel exposurey to
bunzens:

o (SHY rejected il textimony i purt beenusae it betisved the expooure
data in the epideminiogiczl ttudies to be inadequate ‘o farmulate a dove-
tesponse curve. It also indicated that even if the t=stimany wiy accepted—
indeed as long as there was any increase in *he risk ni ~aneer—the agency
was: under an obligation to “select the level of expusure which s most
protective of txposed emplinyeres” 43 Fed Ttew, ot 5041
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hird, the Agency

fel 1l standdacd policy with respect

2 it oo thie ahsevee of deBritive

to rascinonens " coed

5t L2 a~sumed that any level above
srecsed rizgn of cancee”  As the Cov-
errinant points vut in its Ur.ef, there are a nunber of scientiats
and public health spscialists who subscribe to this view,
theorizing that & suscept:bie person may contract cancer from
the absorption of 2ven one molecule of a carcinogen like ben-
zena. Urief for Federal Parties, 2t 13-10.9

Fourth, the Azenny reiteralerl s view of the Act, siating
that it wa3 required by $6 (L){3) to g2t the standard cither
gt the level that hus been demo -itate! to be safe ur at the
Jowest level feasible, whichever i~ higlier. If no zafe level
is establishad, as in this case, the Secretary's intarpretation
cf the statute autcmatically leads to the selection of an

araaf of aeafe level it o

ZUTO Dwesenis sonid

2in hie dissentieg spimaon, My Jusier M siann staies that the Agenrv
did st rely “himaiy ob s drconiain careinogen Coclies” e s ing
permisible expnace linit for henarne. He onds to the Jarze number of
witngszes the Aeeney heeed and the volnnanens recard it compiied s
evidrare that it reliel insfead an (lee partintar Siets coneerning henzene,
With ull due respueet, we disozree with M Jesene Maesgsil’s aterpres
tation nf the Auencyv’s ndiepsade {or s devivsn, ADer hesrmg the evie
deave, the Ageney relid on ihe ~ame paliey view it bl ~tated at the
ontet, s np. 13=E5, supen, naanehv that,in the ab-enee of cleac evidence
to the contrary, it must he sssunead that no aafy fevel exisis for eaposure
to a rateiogen, The Agewey wso reaciied the entieely predictable cons
clasion that mdnstry hid nut carmned ats cancesdedly impo-sihte bueden, ~ve
wo AL defra, of proving thal a ~afe bveb of expusufs exists for enzene.  As
the Aweney” Misde char Baer i its proposed menerie catieer poliey, sve
n. 51, infra. i felr comysllad fo allus indusiry wittumses 10 20 over the
same geomind woench regubition dealing with o« carcinagen, dispite it policy
view,  The generie poliey, which has uot vet gone una offect, wias spuaif-
irully disigned tn eliminate this doplicaition of «lort in el ease by fores
cloming industre fram argimng that tere i o osafe heved Jor the partieulae
carcitiogen being regnlated. 42 Fed. [, 5415404155

s0v\s stated above, the positive studied on benzene demmonsteate the
causal relationship of Lenzene ta the induction of leukemia. Although
thess studies, for the most part involve high exposure tevels, it is OSHA"s
view that once the rarcinogenicity of a substance has been established
qualitatively, any exqosure must be considered to be attended by rizk
when considering any given population. OSHA therefore believes that
oceupational exposure to benzene at low levels poses a carcinugenie risk
lo workers,” 43 Fed. Reg, at 4932,

41 Tha so-called “one bit™* theory i« hased nn labaratary studics indieat-
ing that are molecule of a carcinogen may react in the test tube with one
molecuie of DNA tn pradnes a mutation, The theory is that, if this
occurred in the humin bady, the mutated molecnle could replicate over a
periad of vears and eventuallv develop inte a canccrons fumnr. See
OSHA’s Proposed Rule on the Identification, Classification anid Regulation
of Toxic St:hslancey Posing & Potential Carcinogenie Risk, 42 Fed. Reg.
31143, 54185-34167 (Uct. 4, 1077}, Tndustey witneszes clullenged this
thegrv, arguing that the presance of severad iliferent drfense mechani-ins in
tha human Yedy maks it unlikcly that a person wounld actually con-
tract cancer ss a result of absorbing one carcinagenic molecule. Thus,
the molscLle might be detoxified before reaching a critical site, damnge to
a DNA molecule might be repaired, or & mutated DNA molecule might be
desiroved Ly the bardv's immunological defenses before it could develop
into & cancer. Tr, 2S3A.

In light of the \mprobubility of a person contracting cancer as a result
of a single hit, a nwinber of the scientists testifving on both sides of the
issne ngreed that every individual prabusbly does have a threshnld expo-
ctire limit below which he or she will not contract cancer. See, e. g, Tr.
1179-1181. The probtem, however, is that individual susceptibility ap-
prarz to vary greatly and there is at pres-ut no way to calculate eack
and every person’s threshold, Tlius, even industry witnesses agreed that
if the standard must cpsure with absolute certainty that every single
warker is peotected Teom a0y nsk of leukemia, anly a zero expcsure limit
would suffice.  Tr. 2492, 2530,

exposore lunil thar i3 the lunesy feas -t Bovgse of bone
zere'a importance to the econcimy, no e has ever srggestsd
that it would be frasible tu elini.ate its use enticely, or to
try to limit cxposures to the sinyl amounts that ere omni-
present. Tather, the Agency selzated 1 pprr 23 a workable
exznsure lovel see n. 14 supra il then deterimined tiat
compliance with that level was t chnologically feasible nd
that “‘the eronomic impact of ., ., [compiiance] will not he
surh a3 to threaten the financial welfare of the affected firms
or the gzeneral economy.” 43 Fed Reg., at 53939, It there-
fore held that 1 ppm was the minimnm feasible exposure taval
within the mraning of §6 (b)73) of the Act.

Finally, although the Agency did not refer in its disrussion
of the pertinent legal authority to any duty to identify the
anticipated benefits of the new standard, it dhd conrlude that
some benefits were likely to result from reducing the exposiire
Ymit from 10 ppm to 1 ppm. This conclusion was based,
again, uot on evidence, but rather on the assumption that the
risk of leukemia will decrease as exposure levels decrease.
Although the Agency had found it impossible to construct o
dose-response curve that would npredict with any accuracy the
number of leukemias that could be expected to result from
exposures at 10 ppm, at 1 ppm, or at any intermediate level,
it nevertheless “determined that the bznefits of the proposed
standard are likely to be appreciable.” * 43 Fed. Reg., at
59041. In light of the Agency’s disavowal of any ability to
determine-the nuishers of emplovees likely o be ndversely
affecterd by expesures of 10 ppime, the Court of Appesls held
this finding to be unsupported I'- the record. 581 F. 2d, at
503.%

It is noteworthy that at no po nt in its lengthy explanation
did the Agency quote or even cite § 3 (8) of the Act. It raads
no finding that any of the provisions of the new standard were
“reasonably uecessary or approprinte Lo provide safe or healtis-
ful employment and places of employment.” Nor did it
allude to the possibility that any such finding might have Leen
appropriate,

**“There i3 no doubt that benzene ia a earcinogen and must, for *he
roreeion and safety of workers, be regulated as such. Given the in-
1% tn Cemrrwerite 4 threshold or establish a safe level, it is appropriate
wrap CSA4A presenios that the permvissible exposure to benzene be reduced
3 toe jowsst tevel Teasidle.” 43 Fed. Reg., at 5932

*3 A% an earber point in its explamatinn, OSHA siated:

“These iy general agreement that benzene exposure causes lenkemia
as well ay ather fatnl diseases of the bloodforming organs. In spite of the
certninty of this conclusion, there dnes not exist an adequate scientific
basts for establizhing the quantitative dote resmonse relationship hetween
exposure to bengene and the induction of leukemia and other blood
diseases. The uncertrinty in both the actual magnitude of experted deaths
and in the theory of extrapolation from existing data to the OSHA expo-
sure levels places the estimation of benefits on ‘the frontiers of =eientific
knowledge.” While the actual estimation of the number of cancers to be
prevanted is highly uncertain, tiie evidence indicates that the number
mav be appreciable. There is general agreement that even in the abserce
of the ability to establish a ‘threshold’ or 'safe’ level for benzere and othar
carcincgens, s dose reaponse relationship i3 likely to esizt; that is, expa-
sure to higher doses cagries wirh it a higher risk of canrcer, and (nu.
versely, exposure to lower levids is accompanied by a reduesd risk, even
though a preciae guantitutive elitionsbipy connot be estabiished ™ 43 Foul.
Reg., at 50:0.

H The eourt i, however, Told that the Ageney's other conelosim.—

that there i gome rizk of leukemia at (0 ppw and that the ek wonld
dzrerze by decrensing the expoaure linmt (0 1 ppen—were supgoeted by
subsiantia) evidence, 531 F, I, ar 5000,
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Our resolution of the issues in this vase turns, to a large
extent, on the meaning of and the relationship between §3
(Sy. which defines a health and safety staudard as a stonddard
thet is "reasonably necessavy aml appropriate to provids exfe
or healthfnl emplovinent.” and §6 (LY(3), which dirccts the
Seeretary i promulgating & heith and safety standuard for
taxic aterials to “set the standard which wost adequately
asaures, to the extent feasible, on the basis of the best availe
atle evidence, that o employee will sutfer material mpair-
went of health or functional capanity. o . "

In the Government's view, § 3 (8)'5 Jefinition of the term
“standard” has no legal significane: vr at best merely requires
that a standard not be tutally ieeational. Tt takes the position
that § 6 (b)(3) is controlling aud that it requires Q3HA to
promulgate a standard that either zives an absolute assurance
of safety for cach and every wor k- ar that reduces exposures
to the lowest level feamible., Tl Guvermment inlerprets
“feasible’” as weaning technologicaliv achiavable at a cost that
would not impair the viability of 2: ¢ industries subject ta the
rexulation. The respondent indus-=y representatives, on the
other hand. argue that the Courr of Appeals was correct in
holding tnat the “reasonably n.essarv and appropriate”
language of § 3 (8), rloug with thie feasbility requirement of
§ 6 (b){3). requires the Agency to uanuiy both the cnsts and
the benefits of a proposed rule aned to ~oiclude that they ara
roughly curninensurate.

In uur view. it is not necessary to rlecide whether either the
Govertinent or industry is entir2ly vrerrect. For we think it is
clear that $3¢(8) does apply to all peemanent standards
promulgated under the Act and that it requires the Secre-
tary, bLefore issuing any standard. to determine that it is
reasonahly necessary and appropriate to remedy a sigaificant
risk of material health impairment. Onlv after the Secretary
has made the threshokd determination that such a risk exizts
with respect to a toxie substance, would it be neccesary to de-
cicde whether § 6 (b){(3) requirss him to seleet the most pro-
tentive standartl he can consistent with econoiie and feech-
noloxical feasibility. or whether. as respondents argue, the
benefits of the regulation must he commensurate with the
costs of its implementation, Beeauss the Seerctary «hid nnt
make the required thireshold finding i this case, we have no
occasion to determine whether costs raust be weighed against
berefits in an appropriate case.

A

Under the Government's view, $3(8), if it hae any sub-
stautive content at all,'"* merely requires OSH.A\ to issue stand-

———
S We cannot acecp? the argtment that §3 (2) s tetaliv mesaimlees
The Act authorizes the Sectetary tu pronuilgate theee ol ficrent Kiudy of
standards——national concensns standards, permaneat stamdards and fem-
poeary emergeney standards The onlv calrlariive criteria given for twa
of thrvewaparinnal cansen s <t onbards arad peereieat stamdands for salvty
hasacde ant coveret be § 8 (1) (B) ==are st torth an §30 While it is true
that §3 ix entitled “definiting=, that fact doee uot drain each definition
of substantive rontect.  For atherwize, there wonblt be nn porpese in e
fning the entical termy of the starate. Mogeuver, if the l-finitinne were
ignoeal, there wonhit be no statatary ceiteria at all to guide the Seenctary
in promulzating either pational ronsensias standlards ar permanent stand-
arcde nthee than these dialing with tavie matesials aod lmrmfat physical
agents. We mav not expect Conprevs to displav peefeet eraitmanship,
but it ia unreulistiv te asanae that jt inteedsd to give no Jirevtion whatso~

ever ta the Seeretary in prommlzating most of his standards.
The steucture of the separate subsertion deseribing emergeney tempnraty
standards, 20 U. 8. C. § 635 (¢). quoted supra, u. 13, supports this conchu-
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s that are reasonably culealuted (o prvdues 2 sufer oF moery
tealthy werk eovironment, Tr. of Opal Arg. 18, T3 Apacs
from tlis mizirmal requirement of |, ationativy, the Coversment
erzues thot $3 (A) wiposes no liziits an the Ageney's pewer,
and thus wonld not prevent it from requiring emplovers to o
whatrver would be “reasonably necessary™ to eliminale ail
risks of any harm from their workplaces.'” With eespect to
taxic substances anid harmful physical agents, the Government
takes an even mare extretne positicn,  Relying on §6 (h)(3)'s
direction to g2t a standard “which st adequately assurea . .,
that no employee will suffer wale-ial impaicroeat of health
or functional capacity,” the Gove.nment eontends that the
Secretary is required to impose stanzards that either zuarantee
wnorkplaces that are free from avy visk of naterial hLealth
intpairment, hawever stall, or that vome as cluse as pussibls
to doing so withaut ruining entire industries,

If the purpose of the statute were to elimivate completely
and with absolute certainty any risk of serions harin, we would
agree that it would be proper for the Secretarv to interpret
§$3(8) and A {h){3) in this fashion. DBut we thiuk it i3 clear
that the stalute was not designed to require employers to
provide absolitely risk-free workplaces whenever it is tech-
nolngicallv fecasible to do so. so long as the cost 13 not pgreat
enough to destroy an entire industry. Rather. hath the lau-
guage and stricture of the Act, a3 well as its legiclative history,
indicate that it was intended to require the elimination, as
far a~ feusible, of ~gnificant risks of han,

B

By empowering the Secretary to promulzate standards that
are “reasonably necessary or appropriate to provide safe or
healthful emplovinent and places of emplovnient.” the Act
implies that. bafore promulaating any standard. the Seeretary
muist make a fnking that the workplaces o question are not
safe.  But “safe™ i- not the equivalent of “risk-free.””  There
are many activities that we eneage in overy day—such as
driving a ear or even breathing eitv ain—that entail some ri<k
of accidd=nt or material health ipaitent; nevertheless few
provle wortld cotusider these activitivs “unsafe” Similarly, »
workolaee can Tardlv b considdered “ansafe” unless it threat-
ptis the warkees with a significant risk of harn.

Tierefore. hofare he can promulgate ary peemenent health
or safety standaed. the Seeretary is requrired to inake a thresh-
old finding that a place of emplovment is unsafe—in the sense
that significant risks are presert amd can be climinated or
lessened by a change in practives  This requirciaent applies
to permanent standards promad.c.wed pursuant to ¥ 6 (h)(3),

rion. [t authorizes the Sccretary to bypass the nonnal procedures for
setting permancnt standards if he makes two findingd: (A) that cinplovees
are expascd 10 “grave danger from exposure to tovic ubstaneee and
(B) that an smnergeney standard s “recessaey™ ta protect the smplovees
feom that rearger. Those finbinge are to be compared with thoze that are
imphicitly required by the definitionr of the peranetit stamberif—(3) that
there be a signidieant—a< opyrmedd 16 “grave”’—nek, and (B) that addi-
tional tegulation is “rea~ouahly herssaey or appropriats—as apposed ta
"necessamy.” It would he anomateis for Congress by require spevific fnd-
ings for temporary stamlard: bul to give the Seeretary a carte hlunche
for permanent e andagrs, R

* The Covernment dare not coneede that the feasibitite requirement in
the second scatenes of § 15 (1 ({5) appdie to health and safete standards
other than toxic suhataneex standanls, See n. 1, snpra. Howevee, even
if it drl, the Cncernmen’s intovpretation of the temtn “fensibla” when
corpdial wieh ite sjew of $30550 workd =il allew 1l Ageaey ta regrice
the eliminntion of even innwrfizant riska at great coat, 30 Inng a3 a0 entice’
industry’s viability wauld not be jeopardiced.
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as well as to other tvpes 2f Ccemanent stuefaeds,  Tor
there 15 no reason why €38« defimtion of a standacd
shon' | rot be duemerd ineceported by reference into 46
(vesy, The standards pramulzated parsuant to §£6 (b)(3)
ar just one speecies of the genus of standards governed by the
Yasie requirement. That section pepeatedly uses the term
“standad” withaut suggesting any exception from, or guali-
ficat e of the eenerel defiailion: on the contrary, it duirects
e Qececsame to select e stanrlaeit ' --that s to say, one of
variaous pessiLle alierantives that satefy the basie definition
i §378)—-that iz most protecuvet”  Moreover, requiring the
Scerrtary tn make & threshold finding of significant risk is
consisternt witn the seope of the rozulitory power granted to
him by § 6 (1) (3). whicli empaoarss the Secretary to promuls
gate standarrds, not for chemieale and physieal agents gen-
erally, bLut for “toric chemicals” and “harmful physical
agents.”

This interpretation of §§ 3 (8) 2nd 8 (h)(5) is supperted by
the other provisions of the Act.  Thus, for example, § 6 (g)
provides in part that

“In determining the priority for establishing standards
under this section, the Secretary shall give due re-
gard to the urgency of the ueed for mandatory safety
and health standards for particular industries, tracles,
crafts, occupations, busiresses, workplaces or work
environments,”

The Government has expressly icknmwiedgzed that this section
requires the Secretary to undertake some cost-benefit analysis
before he promutlgates any standard requiring the elimination
of the most serious hazards fiest.™  If suct. an analysis must
precede the promulgation of any standsed. it seeins manifest
that Congress intended, at a hare minimum, that the Secretary
find a significant risk of harm and therefore a probability of
siziificant benefits before establisiing a new standard,

JE——
e Section 6 (bY{51 paralleds §86 fa)  this rrspiet. Sertion A (a) re
quires the Seeretary, whea faced wilh a cheice hotween two national cons
senons tamdieds ta ehoose e tiere sbbectioe steolael, cee gone TLostepre.
Just as §8 {a) dors not suggest thal thiv mare pieatactive standard need
not meet tha definition of a national ronsensus stancCaed set forth in § 3 (9),
20 § 6 (b) (5) dnea not suggest thut the must protoctive toxie material stand-
ard. need not conform to the definition of a “standard” in § 3 (8).

M The rect af $A (b}{5), whils requuring the Fecetary 10 pironmiente
the standard that “most adequately assuree .. . that na employee will
suffer material impairment of heaith or funetionu! capaeit =" alsn containg
phrases implying that the Seceetary should randder differences in degreva
of significance rather than simply a total elimination of all rixks.
Thus, the stondard to be selected v nne that “mncet adeguately assures,
to the extent feasible, on the bit-iv of the he~t availalde ovidence,” that no
such harm will result. The Secretary i alsg dirrcted to take into account
“ressarch, demonstrations, experimenty and such ather infonnation as may
be appropriate” and to conaider “[iln adifition tu the artaimment of the
highest degr~e of health and safety protection for the emplaver . . . the
latest available scientifie data in the finld, the Feauibility of the standards,
and experience grined under this 2o ather health and safety lnws™

Ma. Je~tice Manapani, states thet ane view of §3 (5 wanbd nake the
firt wontenee o §64 (10(5) stperllnons We disseree. Tlhie Bt sentenee
of U (LJ(3) requires the Seerctany o selevt 4 highly provsctive staudanl
onee fie bax odetermined that a sGidaed shaold be promalmaitel. The
threshobd Smline that there s o aessl fror sl 2 stanedard in the seese that
theer isoa stenifieant risk o e workplace s oot watike (e theeshold
finlling thar & ¢hemieal is toxie or @ phy<ient aget s huerafel. Owee the
Seerrtary s muile she magisite Gvedold fidione, § 6 (013 dinevts hien
to chimse the most peoateetive staaebrd that <0l oeeds Qe delinstion of a
statndend sthder §23[8), cansistent with fonabulity,

2 4Firee, 29 U. 8. C. § 655 {2) rreprirgs the Svrptnry to rstablish priori-
ties in satting ortnpational health amd safety suandapds «a that the moro
reriony hazards are arddressed first. In setting euach priotities the Seere-
tary must, of course, eonsid=r the relativee en<tx, hensfite and risks.”

Section 6 (b}3{5) lervls relditian.? support 1o this analy-is
That subsection requires thut, wher the Ceeretary substantially
alters an existing cansenszus stundatd, lie must explain how
tii= rew rute will “hetior ¢ Toctuate™ the purpozes of the Act.™
17 +his reguirement was intendad to be more than a :eeaning-
lezs formality, it must be read to limpose upon the Secretary
the ity (o And that an exizting national ronsensts standatd
i3 not aderpuute to proteet waorkers from a rontinding aml
stgeificant risk of harin, Thus. in this case, the Secretary was
reqiired to fnd that expesires at the current permiseible
expnsure lovel of 10 ppon pressnt o signifeant risk of harm
the workplace,

In the absenra of a clear mandate in the Act, it is unreason-
atle to assume that Congresa intended to give the Secretary
the unprecedanted power over .American industry that would
result from the Covernment's view of $33(8) and 6 (b)(3),
coupled with OSHA's cancer policy.  Fxpert testimony that a
substance is prohablv a human carcinngen—either because it
has enused eancer in animals or becanse individuoals have cun-
tracted cancer follow ing extretmelyv high exposiures—would jns-
tify the conclusion that the substance poses some risk of
serinus harm no matter how minute the exposure and no mat-
ter low many expertse testified that thev regarded the risk as
insignificant. That conclusion would in turn justifv pervasive
reanlation limited only by the ronetraint of feasibilitv. In
light of the fact that there are literally thousands of substances
usedd in the workplace that have bheen iddentified as carcinogens
or suspect carcinogens, the Gavernment's theory would give
OSHA power to unpese enorinous cousts that might produce
htile, 3f any. tiscernibile henefir.??

If the Government were correet in arguing that neithee
§3¢3) nor $6(H){5) requires that the risk from a toxic
substance he quantificd suffiviently to enalle the Secretery
to characterize it as significant tn an wwlerstamlable way,
the ~tatute would imke snech a “sweeping delegation of legis-
lativee power” that it might be wnconstitutional under the

Reply Brief, at 13, The Covernmint argues that the Seerctany's setting
of priorities under this seetion is tot ~uljert to judicial review, Tro of
Oral Arg. 23 While we agree that 2 conrt cannat 1) the Secretary which
of twn armitteci- significant ri-ka he chaald act to regmlate first, hic sec
tion, along witl §33€5) and 6 (WY 5) indientes that the Aot dees hinit the
Secretan’s power to requiring the slimination of sigmftcam risks.

3 Ramtren A RO} 20 17 R C.R653 (bY(3), pravidee:

Tt saever a rle crtemulpitad be thie Secretary dilfees substantially from
0 existieg aticrn eageet-ite stanlired, the Secretary shall, at the same
tama prbivh in the Feaderal Register & ctatement of the rensnns why the
riie ax ardnpted will hetter effietiuare the purpeses of thix chapter than
the zaricnal consen-us standapd,”

8 NSHA" proposd gencric eancer policy, 42 Fed. Reg. 54148 (Oct.
4, 1977, indheates that shis peesibility is nnt merely hivporhetieal,  Under
s prnpesal, whenever there i< i cerfuin quuntin of preof—either from
anirnd experiments. or, I frequently, fram epidenuologieal studies—
that a mbstance cmise cancer at any expo-ure level, an emorgency tem-
poriry standand wonbid b proneulgaed smawdiately, requiring empiovers
to proveds manitoriee and medical pxaminations and to reduce pxpo-ures
1o the bavest feasible Sl N prectised pole wonld then lue jwrimd alang
the same line, with ohjerting empdoyers effectively foreclosed  rom
pre-cuting evidenee that theee i< little ar uo rsk as-aciated with rurrent
expasnre levels, 42 Fob Tleg, at 54154-5 4135, 54184,

The scope of the propowd reculdion i indeeuted by the fact thot
NIOSH has published n list of 2415 paiential accupational crrainnerns,
NIOSH Suspeeted Carvinogens: A Subifile of the NIOSH Registry of Tove
Fidecrts of Chernical Substapers, W 1'ub Noo 77-149 (Dec. 1970).
OSHA has tentativety ronchudinl thar 260 of thew subitaness livve hern
provedt 10 he earcingens and therefoce shouht be subjert to full regulation,
See O3HA Press Releate, USDL 73-625 (July 14, 1978).
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Coart's reasoming Sohovinter [Pap!iey (’.,'."pv v. [“mited States.
2053 U7, =0 4, 890w Havama By fininyg Co. v Bynae, 213
U, S 388 A constriotion o the statutes that avaids this kind
of upensended gy houbd eertainiy e Gwvored,

C
Thie Jemiclative history also supports the conclu:jon that
as coueerned . not with alnolute safety, but with
te clnnnation of signitivane farm. The examples of indus-
trial hazards referred toin the conmnittee hearings and dehates
alt involved sitnations in wlich the sk was nnquestinnably
<igaifieant,  For exaraplz, tie Ronute Committee on Lalor
and Public Welfare noted that bissinosis, a dizabling lung
disease caused by hresthing cnt-on dust, alected as many as
3045 uf the workers in raeding or < pianing roains in csume Areri-
can cotton mills s that as many 1< WO.CAD active or retiret]
workers were then suffering fron, the disease. Tt alsa noted
that statistics incicated that 20,000 out of 50,6000 workers who
had performed insulation work were likely to die of asheatosis,
lung cancer or tnesothelyioma as a result of breathing ashestos
fibers.  Another example giver of an occupational health
hazard that would be contrulled by the Act was betanaphithyl-
amine, a “chemical <o toxic thet any exposure at all is likely to
cause the develapment of blactder cancer over a period of vears.”
S. Rep. Wo. 91-1782, at 3—4 (01t Cong., 2d Sess.), Legislative
History, Ocoupational Health and Safety Act of 1970, pp. 143~
144 (1971) (Comm. Print).
Moreover, Congress specifically amended § 6 (b)(3) to make
it perfectly clear that it does not require the Secretary to
promulgate standards that woull assure an absolutely risic-free
workplace, Section 6 (b)(5) of ths initial Committee hill
provided that
“The Secretary in promulgating standards under this sub-
section, shall set the standard which most adequately and
feasibly assures, on the basis of the best available evi-
dence, that no employee will suifer any impairment of
health or functional capacity, or diminished life expect-
ancy @ven if such employvea has regular exposure to the
hazard dealt with by such standard for the period of
his working life.” (Emphasis suprlied.) S. 2193, 91st
Cong., 2d Sess., at 40; Legis. Hist. a2t 243,

On the floor of the Senate, Senator Dewminick questioned the

wisdom of this provision, stating

—
i e s

“How :a the world are we ever going to live up to that?
What are we going to do about a place in Florida where
mosquitoes are getting at the employee—perish the
thought that there may be n.usquitoes in Florida? But
there ace black flies in Minn2sota and Wisconsin.  Are
we going to say that if empl::-ees get bitten by those for
the rest of their lives they wiil not have been done any
harin at afl? Probably thev will not be, but do we
know?” Legis. Hist., at 345,

He then offered an amendiment cleleting the entire subsection.*
After discussions with the sponsors of the Committee bill,

#*In criticizing the Committee hill, Senator Dominick also made the
‘ollowing observations:
“It is unrenlistic to attempt, nx this section apparently does, to sstablish
s utopia free from uny hazards. Absolute safety is an impossibility and
it will only create cunfusion in the administration of this act for the Con-
gress to set clearly unuttimsable goals.”  Legis. Hist., at 480,

. - . -~ .
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Senstor Dominick revised hig amendment. Instead of delet-
ing the first sentence of §6 (b)(3) entirely, his new amend-
ment limited the application of that subsection to toxic
materials and harmful physical agents and changed “any”
impairment of health w “material™ impaicment.®  In dis-
cussing this change, Serator Dominick noted that the Cuin-
mittee's bill reurd as if a staudard had to “assure that, no
matter what aryhody was doing, he standard would protect
him for the rest of his life agaii.t any foreseeable hazard.”
Such an “unrealistic standard,” 1.2 stated, had not been in-
teneled by the sponsors of the bill. Rather, he explained that
the intention of the bill, as implemented hy the amendment,
was to require the Secretary

", .. to use his best efforts to promulgate the best avail-
able standards, and in so doing, . . . he should take into
account that anyone working in toxic agents and physical
agents which might be harmful may be subjected to such
conditions for the rest of his working life, so that we can
get at something which might not be toxic now, if he
works in it a short time, but if he works in it the rest of
his life might be very dangerous; and we want to maxe
sure that such things are taken into consideration in
establishiug standards.” legis. Hist, at 502-503.%

Senator Williams, one of the sponsors of the Committee bill,
agreed with the interpretation, and the amendment was
adopted.

In its reply brief the Governmer -, argues that the Dominick
amendment sitnply means that t.~ Secretury is not required

“But T ask, Mr, Prexident, just thinkirg abeut that languaze let us take a
feilow who is 2 strectear conductor or a bus conductor at tha preseat time,
How in the world, in the process of the automohile accidents that we
bave all durng a working day of auy one driving a bus or trolley car, or
whatever it may be, can we set standards that will make sure he will not
have any risk to his life for the rest of his Lfe? Tt is totally impossible
for thi~ to be put in a bill; and yet it is in the comtmittee bl Logis,
Hiat., at 423,

A3 an opponent of the hegizlutinn, Senator Daminick may have exag-
gerated the significance of the problem since the language in §:1 (R)

Calrendy was wfBewent to prevent the Secretary fromn Urving “1o establish

a utopia free from uny hazards.”  Nevertheiew, the fact that Congress
ansended the bl 1o alkiy Senator Dominiek’s concern demonsteates that
it didd not intend the ctatute to achieve “clearly anattainable goals.”

83 Eenator Doninick had also bevn concerned that the placament of the
word “feambly” could be read to require the Secretary to “ban all occu-
patives in which there remaing some n:k of injury, impairsd health, or
life exgrvtoney,” since 1he way to maat “adetpiately” and “feasibiy ' assure
abeolite protection mizht well be to prohibit the oecupation catirely.
Legis. Hiat, at 366-367. In bix final amendment, be attemptsl to cure
this problem by relocating the feasibility reeprirement, changiog “the stand-
ard which mo«t advipately and fe-ibly asares™ to “the standard which
most adifuately assures, to the extent feasibile.””

26 Mie Justice Manstary argues that Congress rould not have thought
§3 (8) had any sub-lantive ineuning inasmuch a5 § 8 (b) (5), ay origiunily
deafted, appliend to Wl ~tandards and not simply to stundards for toxic
materials und harmiol physical substunices. However, as this legisltive
history indicatis, it appears that the otizsion of the words “toxic sub-
stanees” and Clarnful plivsical agonts™ from the original deaft of §6 (b)
(5) was entirely inmdvertent.  As Sesator Dominiek noted, the Comaitter
had awavs intended that subsection to sapply ouly 2o that fuited ealugory
of sultances. The reasun that Congress dealftad a special section for these
suhstanves wis not, s M, JUsTicE Mans HatL ~ngzests, beenise it thought
that there wis a seed fue specinl protection in these arens,  Rather, it was
beeaize Congrs~ revognizand 1hat there weee spocial proablems in regulating
Lealth riks a3 opposcd to salety ricks. In the latter cuse, the risks arc
generally immiedinte aud obvians, while in the forer, the ricks mny not be
evident until a worker has heen exposed for long periods of tine to
partivular substances. It was to ensure thut the Secretury took account
of thsee lougeterm risks thut Cougrers enacted §6 (h)(3).
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to elitninate threats of irsignifiont harm; it argues that
§6 (b)(3) stiil requires the Secrciary to set standards that
ensure that not even one employee will be subject to any risk
of serious harm—no matter how small that rizk muay be®
This interpretation is at odds with Congress’ expr:ss racogni-
tion of the futility of trying to make all workplaces totally
rizk-free. Mcoreover, not even OSHA f{oilows this interpretas
tion of §6 (h)(3) to its logical conrclusion. Thus, if OSHA
is ~crrect that the only no-risk level for leukemia due to
benzene exposure is zers and if its interpretation of § 6 {0)/5)
is correct, OSHA should have set the exposure limit as cloze to
:evo as feasible. But O3H.\ did not go about its task in ihat
way. Rather, it began with a 1 ppm level, selected ut least
in part to ensure that employers wouid not be required to
eliminate benzene concentrations that were little greater than
the so-called 'background” exposures experienced by the
population at iarge, See n. 14 supra. Then, despite sneges-
tions by some labor unions that it was feasible for at least
somne indtstries to reduce expasures to well below 1 ppmn,*”
OSHA decided to apply the same limit to all, largely a3 a
matter of administrative convenicuze. 43 Fed. Reg., at 5947,

OSIA also deviated from its ¢wn interpretation of § 6 (b)
(3) in 2dopting an action level of .5 ppm below which moni-
toring and mnedical exarminaticns ..re not required. In light
of O3T[A's cancer policy, it rus: have assumed that some
employees would bLe at risk bacar-se of exposures below 0.5
ppm. These employees would thus presumably benefit from
medical examinationg, which raight uncover any benzene-re-
lated problems. OSHA's consultant advised the Agency that
it was technolegically and economically feasible to require
that such examinations be provided., WNevertheless, OSHA
adopted an action level, larzely because the insignificant ben-
efits of giving such examinations and performing the necessary
monitoring did not justify the substantial cost.®

OSH At concessions to practicality in beaginning with a 1
rom exposvre limit and using an action level concept im-
plicittv adopt an interpretation of the statute as not requiring
regutation of insiguificant riske.” 1t is entirely consistent with

Reply Brief, at 226, While it 5 true that some of Senstor
Dominick's comments wera camverned with the relative unimportance of
minor injuries (see s “Ay” example quated at p. 36, supra), it is clear
that he was al:o concerned with the remote possibility of major injurizy,
see . 32, supre.

3» One union ~ugz~ted 2 0.5 ppa pertnissible expasure limit for oil
refineries and » | ppm ceiling {rather than a time-weighted avernge)
etposure for all other industries, with no use of an action levei, Tr. 1250,
1257. Another wanted a 1 ppm ceiling limit for all induatries, Tr, 3378.

st A pead far un actinn level is alsn suzgesteal By the reeard evidenen
that some minimal expasurs to bhenzene eccurs naturally from animal and
plant matter (TR}, T4%=750: 780-760). Naturally occusring benzene con-
centratiany, it appears. may range from 012 to 13 parts per billian (EX.
117. p. 1). Additionallv, it was mggexted hy certain amplovers that their
onerations be exempted frain the requirements of the standard beeauce
thess operations involve only intermittent and low level exprsires to
benzene. The use of the acticn level coneept shouid accommndate these
concerns in alt cases where exposures are indeed extremely low since it
snubstantially reduces the mrenitoring of smpinyees wha are helow the
action level and remaves for these emplayess the requirements for medical
sucrveillance. At the same time, employees with sgnificant overexpozure
are afforded the full protection of the standurd.”” (Emphaviy added.)
43 Fed. Reg, at 5942.

8 The Government ul«o atates that it is DSHA' poficy to nttemnt to
quantify benefits wherever po-sibie.  While this iy rertiicly & rensnnable
position, it iz nnt ronsistent with OSHA's own view of irs dutv under §6
(81(3). In light of the inronsistencies in OSHA's praition and the legis-
fative history of ihe Let, we derline to defer to the Agency’s interpretation.
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this interpretation to holt thab the Act also requuras she
Agency to limit its endeavors :n :he standard-sett.nz area
to eliminating significant risks of h-rm.

Finally, with respect to the lec-siative history, it is im-
portant to note that Congress repeaied]y expressed its concern
about allowing the Secretarv to liuve 00 mnuch pawer over
Arnerican industry. Thus, Congress refused to give the Sec-
retary the power 1o shut down plants un.atsraily because of
arn imminent danger, see K hiripoaal Cuomn. v, Marshal, —
U. 8. —, and narrowly circumseribed the Seeretary’s power
to lssue tempeorary emergency stavdards > This efort by
Congress to Limit the Secretiry's power is not consistent with
a view that the mere possibility tiat -oine emplavee snme-
where in the country may coniront =ome risk of cancer is a
sufficient basis for the exercise of the Secretary’s power to

. require the cxpenditure of huudreds of milliona of dollars to

minimize that risk.
D

Given the conclusion that the Act empnwers the Secretary
to promclgate health and safety stamdlards only where a
significant risk of harm exists, the critical issue hecomes how
to define and allacate the burden of proving the significance of
the risk in 2 case such as this, where scientific knowledge is
imperfect and the precize quantification of risks is therefore
impossible. The Ageney's position iz that there is substantial
evidence in the reeord to support, it conclusion that theresis no
absolutely safe level for a carcinov-n aud that, therefore, the
burden is properly on industry to nrove, appatrently beyond a
shadow of a doubt, that there is a cufe lavel for benzene ¢xpo-
sure. The Ageuncy argues that, because of the uncertainties in
this area, eny other approach would render it helpless, forcing
it to wait for the leukemia deaths that it believes are likely ta
occur * before taking any regulatory action.

We disagree. As we read the statute, the burden was on the
Agency to show, on the basis of substantial evidence, that it
is at least more likely than not that long-term exposure to 10
ppm of henzene presents a sigaificant risk of material health
impairment. Ordinarily, it i« the proponent of a rule or
order who has the burden of proof in administrative proceed-
ings. See 3 U.S.C. §556 (d). In some cases involving toxic
substances, Caongress has shifted the burden of proving that a
particular substance is zafe onto the party opposing the pro-

3l florida Peark Growers Asm., Ine v. Dept. of Lubar, 159 F 2d
120, 130, and n. 16 {CAS 1974), the court notad that Congrexs intended to
restrict the uss of emergency standards, which are promulgated without
any notice or hearing. It held that, in promulgating un emergency
standard, ORHA must find not only a danger of exposure or even some
danger from exposure, bt s gruve danger from expostire necessitating
eraergency action.  Accord. Dry Colors Airs. Assn, fnc v. Dept. of Labor.
485 F. 2d 08, 100 (CA3 1973) (un emergency standard mrust be supportsd
by romething more than a pos<bility that a substance may cause cancer
in man),

Congress also carefully circumseribed the Secretury's enforcement powers
by creating a new, independent hoard to handle apprals frrm rieatiara
issurd by the Secretary for nancompliance with health and safery stand.
ards. See 29 U, §. C. §3659-661.

Ay noled above, OHA acknowledged that there was no ewpirical
evidence to suppart the conclusion that there was uny risk whatsoever of
deaths drne to exposures at 10 ppin.  What OZHA relied upon was a theory
that, becsuse leukemia deaths had occurred at much higher exposures,
some (aithaugh fewer) were also likely to ovenr at relatively low exmorures,
The Court of Appenls specifieally held that its conciusion that the number
was “likely” toa be appreciable wis unsupported by the record. 3See p 27,
supra.
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posed enjet The fuct that Congress ] not follow this courea
in enacting OSHA indicates that it intendea the Agency to
bear the norma) burden of establishing the nced for 8 propnse:!
standard,

In this case OSHA did not even ~ttempt to carry its burden
of proof. The clcsest it came to m:King 2 finding that henzane
presented a sigritficant risk of har- in the workplace was ita
statement that the benefits to be derived from lowering the
permissible exposure level from 10 to 1 ppm were “likely"
to be “appreciabie  The Court of Appeals held that
this finding was not supported by substantial evidence. Of
greater importance, even if it were supported by substantial
evidence, such a finding would not be sufficient to satisly the
Agency’s oblieations under the Act,

The inadequacy of the Ageney’s findings can perhaps be
illustrated Lest by its rejection of industry testimony that a
dose-response curve can be fortnulated on the basis of current
epidemiological evidence and that, even under the most con-
servative extrapolation theory, current exposure levels would
cause at most two deaths nut of a population of about 30,000
~-=tere every tix years. Sce n, 38, suprg. In rejecting this
west-mony. CEHA made the following statement:

“In the face of the record evidence of numerous artua]
deaths aitributable to benzene-induced leukeraia and
other fatal blood diseases, OSHA is unwilling to rely on
the hypothesis that at most two cancers every six years
would be prevented by the nroposed stundard. By way
of example. the Tnfunta studly diselosed seven excess leu-
kewmia deaths in a populatia  of abut 600 people over a
25-yrar period.  While the Infaute study involved higher
exposures then thos: currently encountered, the inciilencs
rates found by Infante, together with the numerous other
caves repnrterd in the literatwie of benzene leukemia and
otler fatal Lleod dizeases, makes it difficult for OSHA o
rely on the [witness') hypothesis to assure that statutorily
mandated protection for employees. Tn any event, due
to the fact that there is no cafe lovel of exposure to ben.
zene and that it is impossille to precizely quantify che
anticipsted bLenefits, OSH.A must select the level of ex-
posure svhich is most prote-tive of exposed employees.”
43 Fed. Reg., at 5041,
There are three possible intergretations of OSHA's stated
reason for rejecting the witness' testimony: (1) OSHA con-
sidered it probuble that a greater nunber of lives wauld ha
saveld by lowering the standard from 10 ppm; (2) OSHA
thonght that saving two lives every six yvears in a work force
of 3D.000 persons is a significant saviiegs that makes it reasin-
abie and appropriate to adopt a new standard; or (3) even if
the =mall number is not significant and even if the savings
may be even smaller, the Agency nevertheless believed it had
a statutory duty to select the level of exposure that is most
protective of the exposed emplovees if it is econnmically and
technologiraily feasible to do so. Foen if the Secretary did
not intend ‘o rely entirely on this third thenry. his construe-
tinn of the statute would make it pron.r for him to do so.

©) Qe Enuironmentad Defense Fund, e v, EPA, 170 T8, App. D. C.
41, 548 F. 2d 48, 1004, 1012-1018 (1977), cert. denied, 431 U, S. 923,
where the court rejeciad the argument that the FPA las the burden of
proving that a pesticide is unsafe in order to suspend its registration
under the Federal Insecticide, Fuugicide and Rodernticide Act. The court
noted that Corgress had deliberately shifted the onbimary burden of proaf
under the APA, requiring manuficturers to extablish the rontinued safety
of their preducts.
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Moreover, e marde no expirass S50 o0 Ty wae

port his 1 ppm standard on anv lesz irastie theery T G-

these circumstances, we can harile aith the Covsrs

ment thar OSHA discharged s e srothe Aut
Contrarz s the Covernmear t's ronrentio

burden on the .\L‘ZC’H(‘,V of demiousirating a sizeificant tisk of

CORD T p0Ring

harm will ant =trip it of it3 ability ta roaaiata carcinnzers, nor
will it require the AzZeney to wait for deaths to oernr ' =fors
taking anv action.  First. the reciuirena-nt that a “signifeant”
risk be idontified is not amathematieal srraitineket. [t is the
Ageney's responsibility to determine, in the Hrst instaree,
what it considers to be & “significant” risk. Sorme risks are
pluinly aceeptable and others are plainly unaccrptable.  If,
for example, the odds are ona in a Lillion thut a person will
die {rom cancer by taking a drink of chlorinated water. the
risk clearly could not be considered significant.  On the nrher
hand, if the odds are one in a thousand that regular inhalation
of gasoline vapors that are two percent benzene will be fatal,
a reasonable person tight well rovcider the risk significant a:d
take appropriate steps to decreas or elininate it.  Althuugh
the Agency has no duty to calculate the exact probability of
Liirm, it does have an obligation to fud that a significunt risk
is present before it can characterize u place of employmient a3
“unsafe.'” =2

Second, OSHA is nat required to support its finding that a
significant risk exists with anything approaching scientific cer-
tainty. Although the Agency's findings must be supported by
substantial cvidence, 29 U, 8. C. § 035 (), § 6 (b)(3) specifi-
cully allows the Secretary to regulate on the basis of the “best
available evidence” As several rourts of appeals have hel!,
this provision requires a reviewing court to give OSHA soine
leewav where its findings must be made on the frontiers of
scientific knowledge. See fndustrial Union Dept., AFI-C1)
v. Hodgson, —— U, S. App. DL C. —, 400 F, 2d 487, 7%
(1974); Society of the Plastics Industry, Inc. v. OSIL, =
F. 2d 1301, 1308 {CA2 1973), cert. denged, 421 U. S, 2
Thus, 0 long as they are supported by a bady of reputa’ s
scientific thought, the Apency is frce to use conservat,.-
assumptions in interpreting the data with eespect to curc - o
gens, risking error on the side of over-protection rather %4
unrler-protection.”

P

62 1n hiv distenting opinion, pasf, ot i M Trsres Mae. s
stater that “when the quesiion nvolves detertnination of the
alde Ievel of ei-k, the altunate decisiom mest preessarily iz bo-o
conzitleritinns of poliey s well us emprirically verttable faets 8
determinations con at mosd defioe the risk o somue statislial won
judtgruent whether thit neak s tolerable connnt be based solety oa o
fusion of the facta” We agree. Thus, winle the Ageacy must -
ity finding that a cestuin lovil of risk exists by substantiol eviden
receamize that its determination that a pacticular bevet of eisk o
nificane’™ will he beserl Targely on pelicy ennsiderations. At this oo
have na pecd to reach the issne of what level of serating 3 ree
could shontd apply to the larter type of determisnation.

$1 2 i Justice Mansgate scates that, under our approuch, the Lo
o=l vither wiil for deaths to ocenr ar must “dercive the publie” he
irg a Lasienlly meanieles deteranination of stetifivance Yased on ¢
icndegnte evidenee. Mu JUstior Marseabl’s view, howeser, oot
the crroncous ettt that the aody recson GSHA did ot a0 io
quetat ity henefirs g thie rase was hecause it conhil not-do <o i 2y r=
abde wusner. S the aliseny e of e Agenev's pejection of an i

aftempt b Tutomilatusg o doses
e F2-33 segere the Ngened™s retection of wmethenls sueh e dosasee-
virves wias Digeond at kestel e part on ity vaew that aemthing oo
ab-alnte sufety wonkd suffice.

P cwrve mrasieibes, how, - -
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Finally, the record in this case and O3SHNA's own rulings on
other carcinogens indicate that the-e are u number of wayva in
which the Agency ran make a =-iunal judgment about the
relutive significanee of the risks n=-ociated with expeosure to &
pacticular carcinogen.™

It should al:o be noted that, in <etting a permisaibla expo-
sure level in reliance on less-thai-perfect inethods, OSHA
wanld have the benefl of a backse-p in the form of mmonitor-
inz and merlical testing, Thus (0 OSHA properiy detarinined
that the permisilbila axprsine togl Sl Le set ab 3 pnm, it
could still require menttoring and medical” testing for ems
plovkes expused 1o lower Jeeeb ™ By ilojng so. it codil keen

w conatnt cheek an the validioe of the ascanaptices mads in

devilopinz the permssibee expocgre Lonts eiviey it a sound

eridentean basis Jor deeronsingg the Tt 38 it was inttCally set

too hicen Morvover. in s wae it candd Goastae that workers

e

st Far caampe, i the coke oven anissions <bandard, O3 hod oalen
Lot that 2L exposed voke avernr workers kel oo anseal esves inur.
fabte of over 200 aoed thor e prapased stesiaed el weild eliminate
the ri-k entirdy, 310 Fedl Hew 467420 K030 10t 22 1976), apleld in
Arvenrengn Fron & Steed Tuxt v OSIEA 377 F 20 823 (CAL 19780, cert,
prading Noo 72010 )y heanes an she coke pven eussivts stadard,
e Couned an Woze aml Prce Stadnliny estiteatied thar 8§ to 33 lives
wonfd b wavet each vear. ont of an estieded pogmbstion ol 14000 work-
ors, s i re=nle of the propased standard,  Although neting tat the ranze
of Tt fit= woubl vene depeneling o the gesamptions used. OSHA did
rot ke o Andimg s~ to whether its own b estinute or CWES's was
coreeet, on the metnd 1hat it wos pot requical to rpaalily the expected
benefits of thie ~tandird or to weigh those benetits against the projected
co~ts,

1 otlher procesditng, the Azeneyr Tee had v 2ol dead of duts from
ammal experiment < on wlach 10 cach? Buas o comdnsion an the signsieance
of the sk, Fur exsiopde, e record v the vinel eldarule standard ine
Biegtedd that o -ienfieant moober of aunoads hal develgped tamors of the
liver, Jung avd -Kin when thes were espo-cd te 389 pyea of vinad ehlorkle
over u perind of 11 wenthe. Doe husloal ont of 200 aniviale died during
thst perid. 30 Forlo Rem SA8KE 25301 (Oct, 4, 1957). Similarly, in a
4 ~andernd regnlonine 14 eacebozcns, O found that one of the
sabitaneey Lid censnd oy caneer G ave o tatx at 1 oppre and even
01 ppm, whibe another bl cansed thmor- (0 M2% of the aninads sub-
jeeted 20 Ingh doses. 39 Ful Rug. 4736, 4757 (fan. 9, 1974}, upheld in
Rynthetic Ovgarie Chemieal Mirs Asan v Beewnan, 505 F. 20 11358 (CA3
1978, cert. aleniedd, 20 U0 SOOT0 i S B2l S8 (CAS LUT4), curt.
denied, 425 UL S0 ol

I this case the Ageney did oot bave the begelit of animal stdies, bes
e =eientit have Toen msable as vet toindiose Teuket 2n expertmental
anitiads e ottt of Bevzowe ovpesure Tt alid, howsver, have a fuir
amemnt of epabeariobacead cenlemoe cloding Db pasitis e and nerative
studiex,  Althwogho the Ageney ~tilod that this evilrace wag jwenltivwent to
construct a previse corretition Letween expmsine Tevels and cancer riskg,
it wonld af feast be hefpdul de determining shetbier i ds mere fikely than
not ot there s o signiticat risk at 10 ppia.

G Ree X Carpe v, OSHRCISI UL S App. D C 20, 26 F.2d 913
(1977}, where the Court upheld the azbe-toy vtandard nsnfar ag it re-
quired empioyers to provide medical examinations for employees expoced
to any ashestos fibers, even if they were exposed to concentrations below
the permissibie exposawre limit.

The respondent industry representutives have never disputed C3HA's
power to require monitoring and medlical examinutions in generrl, althnugh
they did object to same of the sprrific requirements imposed in this cuse,
See n. 30, supra. Beree of our dizposition of the case. we have na
oceadion to pass on these sperific objections or to determine what rost-
benefit consideritions, if uny, should govern the Agency’s imposition of
such requiirements,

OThis 3~ previeely e type of information-gathering Guetion that Can.
gress had i minid wiea it eaacted § 6 (2) (7}, whirh empowera the Secre-
tary to requirr medical sxaminations to be furnishid tn employvees expasnd
to certain hazards and potential hazards “in order o tost sffectively de-
termin= whether the heallth of suels ergiloyers is adhversely affected by such
exposure.”  See Legis. Hist, p. 147,

P Nt £ e e

from expusuer belere tay ho! aqbencd
H -1

¢rrinide.
I

Becauze our review af this case Las involved a more detailed
exarutatien of the record thas is costumary, b must Le
ewdhasized that we have neither made any factual Jdeters
minations cf our cwvn nne Lave we rejected any Factual find.
ings made by the Secretary, W express no opinion on it
rtaal fledings this reeord miglit suppart. either on the basis
empiirical 2vidence or on the 1 1sis of expert testinouv: nor
do we expiress any opinion on the more iffienlt question of
what factual determinations would warrant a conclusion that
significant risks are present whichi make promulzation of a
new standard reasonably necessary or appiopriate.  The

it
[
of

-standard must, of course, be supported by the fudings actually

made by the Secretary, not merely by findings that we bejieve
he might have made.

In this case the record makes it perfectly clear that the
Sceretery relied squarely on a snecial policy for carcinogens
that imposed the burden ou hndastry of proving the existence
of a safe level of exposure, thereby avoiding the Secretary's
threshold responsibility of estublizhing the need fer more
stringent standards. In so interprating his statutory author-
ity, the Jecretary excecded his power.

v -

Throughont the administrative proce~dings, the dermal con-
tact issue received relatively little attention. In its proposed
rule OZHA recommended a total han on skin and eye eontact
with liquid benzene on the basis of itz poiicy that “in dealing
with a carcinogen, all potentia! routes of exposure (i e,
inhalation, ingesticn, and skin ali-.rption; {shonld] be limited
to the extent feasible.” 43 Feu!. Reg., at 3943. There was
little opposition to this requircnient at the hearing on the
praposed rule, apparently becai«e the proposed rule also
excluded from both the permissible exposure level and the
dermal contact ban work operations involving liquid mixtures
containing 1% (and after one ywar, 0.1%) or less benzeoe.

In its final standard, however, OSHA eliminated the per-
centage exclusion for liquid benzene, on the gronnd that thera
was no predictable correlation between the percentage of ben-
zene in a liquid and the airborne exposure arising from it.
Gee n. 18. supra. Although the extent to which liquid benzene
15 absorbed through the skin is concededly unitnown, CSHA
also refused to cxempt sny liquids, no matter how little ben-
zene they contained, from the ban on dermal contact. In
support of this position it stated that there wes no evidence
to “suzgest that the absorption rate depends on the amuunt
of benzene present in the liquid.” 43 Fed. Reg., at 5848-
5940,

After the permanent standord was promulgated, OSHA
received & number of requests from various industries that
the percentage exclusion for liquids containing small atnoun?s
of benzene be rcinstated. Those concerned with airborne
exposures argued that they should not be required to moritur
workplaces simply because they handled petroleumn-hased

—_——
S T ie explination of the Bnal standued OFHA neded that there wax
scme testimony that blocd abasrmalitics wonl disaprear sfter evpnanen
had ceaved. 43 Fed Reg, 1048 Agoin, however, OSH A tefussd to rele
en the hrpothesis that this wonld alwayvs necur.  Yet, i requieieg menal
examinations of employeed expowed to hetween 05 gym and 1 ppm,
O2HA was exsentially providing itself with the :ame kind of buckstop.

7-10-80 Published by THE BUREAU OF NATIONAL AFFAIRS, INC.. WASHINGTON, O.C. 20037

MCD 000012814



176

OCCUPATIONAL SAFETY & HEALTH REPORTER

products in which Lenzene i3 an uraviidable contaminant,
Cthers concerned with the dermal contact ban reade similar
arguments. In particular, tire mannfacturers argied that it
wa3 impcssible for them to comply with the ban because
gloves cannot be wormn during certain tire-buildinz operations
in which solvents are used and solvents containing ubsolutely
no henzane are not commercially available,

Because of these requests, O3H.A held s new series of hear-
irgs and promulgated an amendment to the rule, reinstating
the percentage exclusion, but lowering it from the propused
175 to 0.53%%. The Azency did. however, proville for a three~
sear grace period befure the exclin o dropped to (K15, rather
than the ore year that had orpinally been peoposed. In
explaining its amendment, OSH= reiterated its policy with
respect to carcinogens, stating that, because there is no absu-
lutely safe level for any tvpe of exposure, exposures by what-
ever route must be limited to the extent feasitle. For air-
borne exposures, a zero permissible exposure limit had not
teen feasible. Tlowever, in most industries a ban on anv der-
mal contact wus feasible since compliance could be achieved
simply by the use of protective clothing, surh as impetineabla
gloves. The Agency rerognized that the dertaal contact ban
cnuld present a preblem for tire manufuacturers, but stated that
the percentage exclusion would alleviate the problem. be-
cause solvents containing 0.55¢ or less benzene were available
in sufficient quantities.  Although it nated that solvents con-
taining 0.1 or less benzene were not then available in quan-
titv, the Agency stated that a three-year grace period would
be sufficient to ““allow time for increased preduction of sulvents
containing lower amounts of benzene snd for development
and evaluation of alternative methods of camplianre with the
standard’'s dermal provision.” 43 Fed. Reg., at 2V068-27060.

The Court of Appeals struck deown the dermal con-
tact prohibition on two grounds. First, it held that the
record did not support a finding that the ban would result
in guantifiable benefits in terms of a reduced leukemia risk;
sherafara it =13 not “rensonably necessary” within the mean-
ing of §3(8) ¢f the Act. Second, the court held that the
Agercv's sonelzeion that benzene may be absorbed through
tha skin was not based on the best available evidence as re-
guired by § 6 (b)(3). 581 F. 2d, at 505-506. On the second
ground, the court noted that the evidence on thw issue of
absorption of benzene through the skin was equivocal, with
some studies indicating thaet it could be absorbed and some
indicating that it could not. All of these studies were rela-
tively old and the only expert who had testified on the issue
stated that a simple test was now available to determine,
with a great deal of accuracy, whether aud to what extent
absorption will result.  In Iight of §6(b){3). which re-
quires the Agency to promulgate standards on the basis of
the "“best available evidence” and “the latest availabla scien-
tific data in the fizld,” the court held that where there is
uncontradicted testimony that a simple test will resolve the
issue, the Agency is required to acquire that information
before “promulgating regulations which would require an
established indusiry to change long-followed work processes
that are not demonstyably unsafe” 581 F, 2d, at 508.

While the court below may have been correct in holding
that, under the peculiar cirourn tances of this case, OSHA was
required to ohtain mcre information, there is no need for us
to reach that issue.  For, in order to justify a han on dermal
contact, the Agency must find that such a ban is “reasonably
necessary and appropriate’ to remove a significant risk of
harm fram sueh contact. The Ageney did not make such a
finding, but rather acted ou thz basis of the absolute, no-risk

71080
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policy that it applies to carcinczens, Indeed, on this issue «'a
Agency’s position is even more unterable, inasmuch 23 it was
required tn assume not only that benzene in zmall dows ja a
carcinogen, but alss that it car be shsorbed through the skin
in suticionc amounts to nreseat a carcinogenic risk. These
assuurptions are not a praper subsutute for the findings of a
siznificant risk of hann required by the Act,

The judgment of the Court of Appeals remanding the peti-
tion for review to the Secretary for further procesdings is
atfirmed.

It i3 30 orderad,

Mn. CHivr Justice Burere, concurting.

This case presses upon the Court difRault unanswered ques-
tivns on the frontiers of science and imedicine, The statute
and the legislative history give winbizyous signuls as to how
the Recrelary is directed to operate in this area,  The opinion
by Mnr. JUsTice StrEvESs takes on u dificuls task to decade
the message of the statute as to guittetiues for administrative
action.

To comply with statutory requirsinents, the Secretary muyst
Leyr the burden of “Anding” thut o proposed health and
safety standard is “reasonably necessary or appropriate to
provide ssie or healthful emplovnient wid places of employ-
went.”  This policy judgment entuils the subsidiney finding
that the pre-existing standard presents a “significant risk"” of
material health impairment for a worker who spends his
entire employment life in a working environment where ex-
posure retning at maxinvim permissible fevels. The Secre-
tary’s factual finding of “'risk™ must be “quantified sufficiently
to enable the Secretury to characterize it as significant in
an understandable way.” Ante, at 33. Precisely what this
means is difficult to say. But hecause these wandated find-
ings were not made by the Secretury, I agree that the 1 ppm
benzene standartt must be invalidated. However, T would
stress the differing functions of the courts and the administra-
tive agency with respect to such health and safety regulation,

The Congress is the ultinvate regulator and the narrow funce-
tion of the courts is to discern the meaning of the statute and
the nmplementing regulations with the objective of ensuring
that in promulgating health amd sufety standurds the Secretary
*has given reasoned consideration to each of the pertinent fac-
tors’” and has complied with statutory commands,  Permian
Basin Area Rate C'nxe.q, 300 U. S, 747, 702 (1068).  Our hokd-
ing thut the Seeretary must retrace his steps with greater care
and consideration is not to be taken in derrogatian of the scope
of legitimate agency ciscretion. When the facts and argu-
ments lave been presented and duly con=iderel. the Secretary
must make a policy judgiuent as to whether a specifie risk of
health impairnnent is significant in terms of the policy objec-
tivea of the statute. When he anta in this rapacity, pursuant
to the legistative anthority delegated by Cangress. he exercises
the prerogatives of the legisluture—ta focus on only oue aspect
of a larger prublem, or to promulgate regulations that, to
some, may appear as imprudent policy or inefficient alluca-
tion of resources. The judicial fuuction does not extend to
substantive revision of regulatory policy. That funetion lies
elsewhere—in  Congressional and  Executive oversizht or
amendatory legislation; although to be sure the bouundaries
are often ill deBued and indistinet.

Neverthelesy, when discharging his duties under the siat-
ute, the Sceretary is well admonished to reinember that a
heavy responsibility burdens his avthority. Tonherent in thia
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statutary scheme is puthority to refrain from regulation of
insignificant or e meininds visks. Sew dlzbama Pouer Cu. v
Epy, — U 3 App. D.C , — F. 24 —, No. 751096,
Shpr opn. AL 3134 (e 14, Y070) (epinion of Teveuthal, J.3.
When the sdininistrative recurd reveals only seant or raininal
rivk of material Lealth impairinent, responsible adannistration
calls for avoidance of extravagant, conprehensive reguiation.
Perfect safety is a chimers; regulation must not strangle
hisinan activity io the search for the tmpossible,

AR, Justice Powguk, concurring in part and in the
jurlgment,

I joir Parts I, [T, ITI A-C, aud HI-E of the plurality opin-
ion.'! The Qceupatioual Safety and Health Agency relied in
large part on its “carcinogen poiicy'-—which had not been
adopted furmally—in promulgating the benzene exposure and
dermal contact regulacion at issue in this case. For the rea-
sons stated by the plurality. T agree that $5 6 (b)(3) and 3 (8)
of the Qceupativial Rafety and Health Act of 1970, 28 U. 3. C.
$$G33 (L)13). 832 (S). must be read together. They require
OSHA o 1make a thresliokl finding that propased occupas
tional health standards are teasonably necessary to provide
safe wornpluces. When OSHA acta to reduce existing na-
tional consensus stapdards. therefore, it must find that
(i) currentiy permissible exposure levels create a significant
risk of material health impairment; aud (it) a reduction of
those levels woulld significautly rednce the hazard,

Although I would not rule out the pussibility that the
necessary findings couldd rest ir part on geuerie policies prop-
erly adopted by OSHAL see McGarity, Snbastantive and Proces
dural Discretion in Adinnistrative Resolution of Science
Policy Questions: Regulating Carcinogens in EPA and
ORH ., 67 Geo. Lo J, 720, 754750 (1079), no pruperly sup-
ported ageney polictes are befure us tn this caze? | thersfore
agree with the plurality that the regulation is juvalid to the
extent it rests upen the asswption that exposure to known
carcinggens always shoulil be reduced to a level proven to
be safe or. if no such level is found. to the lowest level that
the afferted industry wan achieve with available technology.

P e pottns of the ptuenality openmn primatily sddress OFEH A" spe-
clal carvinogwn poltey, railier than O3HA's srgunent that it alwe made
evidentaary findhings. [ o not necessarily ageee with every obsarvation
i the pluradity apurenn concerniig the presence ot absence of such find-
ings. T al:o expeexs no view on the question whether a iuYerent inter-
pretation of the statute wonkd viekite the nondelegation doctrine of
Schechter Poudtry Corp. v. United Stetes, 205 U, S. 485 (1933), und
Pinnma R-fireg Cu. v Ryaw, 298 U, S, 338 (1933). See pust, at ——
{ReMsgeise, J, ranmienng).

FThe Sereetary of Labor promubkated the relevant standara pussusnt
in his stytueery cathorty, Sines OSHA s the ageney responsible {or
developing sucit regulatins under the Secretaey’s airection, this opinion
refees to "OSHA™ or “the ageney™ as He decisionoukes most directly
cutlesrned,

TOSHA has wlapted o formad Juliev Toe regnlafivg earcitingens offective
Aprd 20, 1980 48 Fiab R 062 {dane 22t Nt no euch policy
woa i clfert swhen the ey pomaleaded its benzne egmbation,  More.
overnesther thos Petread detemams tions gor Hie adiamislstive pulzinerts
wpen which the jndiey resta ate sappusted alegeady on thie ceeend alone,
Accordingdy, we have oo oceasion 16 consideg the extent to which valid
ageney polies muy sapply o basia for o fioding thal beadrh iche exist in
spasticular tasex,

I

TE the diuted regnletion were based evelusiveiy -n thly
“earciiogen polien T owlso wadll agres that we nesd not
coetder whether the Act requires OHA to determine that
the benefits of 0 proposerd <taneard are reasonahly related to
the costs of cursphianee. dafe, sl 5. A~ the Court of Appeals
for the Fifth Cireuit o connized, however, (131 takes the
“Pall-Lack pasition™ that - o datinn is fustiied by specific
frcdiies based men te voluini wus evideitiary record ¢om-
padel i this ecase. 381 FL 20 493, 5038, O~HA fSuard, for
exanple that the number of rancers prevented by reducing
prectmis=ible exposure fevels from 10 ppin to L ppty “inay hé
appreciable”” that “the benefits of e proposed standard are
Lkely to Le appreciable wal that the “substantisl costs Tof
the new stanelard are justified 1 light of the hazards.” 43
Ferl, Rewoat 340-3041. Thus. OSHA found—at least gen-
evallv—that the hazards of benzene exposure at currently
perunszibile Tevels are serons enough to fustify an expenditurs
of huwdreds of smtlions of dultars. For me, that finding nec-
essarily subsunes the conclusion that the heulth risk is “sig-
nificant.”  IF ORHA'S concliusion is supported hy substantial
evidenee, the threshold tequirement discuseed in the plurality
opinivn would Le sutisfed,

As Treadd its gpnnion, the plurahity does not consider whether
the agency’s findings sre supported by substuntial evidence,
The Court of Appeals fownd there vesuticient because OSHA
failed “to estunate the extent of expecimd benefits. . . " 381
F. 2 at 304, That court apparentls would have requir-d
OfHA o supply a specific ninerical «—nate of benefits
derived through mathematieal technigues for “risk guant:fie
cativn” or Yeosteeffectiveness anabvsiat fdoat 304 . 23
see . at =305 1 do wot agree with the Court of A
peals’ conclusim that the statute recpires quantification »f
risk I everv case.

The statutory preference for the “best available evidenes ©
20 UL S0 8633 0th S0, mplies that OSHL raust use e
best known teehungpites for the aeeneate estimation nf 1o
andd benefits when suel teehnigues are avaituble.  But veo > er
the statute nor the legislative lastory suggests that OIH A
huivls are tied wheu reasonahle quantification cunnot be ae.
coniplished by uny kiown methods.  See post, at — M
sHALL. J, dissenting), I this case, OSHA found that
is impossible to precizely quantify the anticipated *- «
fits. . . .” 43 Fed. Reyx.. at 5041 If this Buding o .
porterd by substantial evidence, the statute does not pee-«. ¢
the Secretary from finding a siguificant liealth hazard on v »
basis of the weight of expert testimony and gpinioa 1«
not understand the plurality to hold otherwise. Ses 1 20
at 49.

For the furegoing reasons, T would not hold that ¢~y
did not even attewpt to cacry its burden of prool” o 0 -
threshold guestion whether exposure to benzene at 10 -
presents o siunificant risk to huwman health, Ante o0 o
D1 vy view, the guestion is whether OSHA suceessf -
rivd it burden ou the basis of record evidence, Th ¢
tiott 10 turnt reduces to two prineipal isswes. First -
substantial evidence supporting OSHA's reterminat.
available quantification trehoiques gre too iinprecis
mit a reasonuble nutnerical estimmate of risks? If oo
OSHA hay failed to show that its regulution re=te
“hest availuble evidenee”  Seeond, i3 OSHA's &
sighificant risks ab current exposure levels snpported
stantial evidence?  Tf not, then GSHA has failed to -
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the pew pegnbation is reasoindbily necessary to proveds safe
aud healthinl workplaees
I

Mthough T regard the question as elose, T do vot dizaerve
with the plurality’s view that OFHA Las failed, oo this ree-
urel to carry its burdes of pronf on thie threshohl ‘ssues sume-
marieed gabove Bot even if oue sszuines thay OSHA properiy
met this bueden, see post, at —— (AMarspane, J, disseniing),
[ conelinde that the statnte alio requiires the agency to devers
juttie that the ecanuie vifeets of it stapddard Year a reason-
able relationship to the (apesrted benefits. An ocenpational
health standard is veither “reasatahly necessary™ nor “feasi-
ble." ss required Dy statute, if it calls far expenilitures wholly
dispruportionate to the expected health and safety bhenefits.

OSHA countends that §6{1){3) not only permits but ac-
tually requires it to proniulgate standards that reduce health
risks without regard to econvnic effects. unless thuse efiecta
would cause widespread dislocation thraughout an entire in-
dustry.* TUnder the threshold test adopted by the plurativy
today, this authority will exist only with respect to “sig-
nificant’” risks.  But the plurality does not reject OSHA's
claim that it must reduce such risks without considering eco-
nomic consequences jesa serious than massive dislocation.  In
my view. that clai is cutenable.

Although one might wish that Congress had spoken with
greater clarity, the lepislative history and purposes of the
statute du not support OSHA's interpretation of the Act?
It is siinply unreasonable to believe that Congress intended
OSHA to purzue the desiruble goal of risk-free warkplaces to
the extent that the econmmic viability of particular indus-
tries—or significant seginents thereof—is theeatened. As the
plurality ohserves, OSHA itself hax nut chosen to carry out

4 OSHA argues thal §6 (B1(S) requines it to pronwfgate stutdizda that
are “frasible’ onlv in the sense that they are “capable of achwvemene”;
thut 34, achievable " Learalte cost with svatable teehnaelegy.”  Brief
fur the Fderal Paries 870 The lower courts lave indicared that o
stumlard iy not Cinfeaslibe” under USHA'S test unlms it would precipi-
tae Umaseive ceotmnie disfecntion” un the affceted oustey. See, ey,
Ancreiegu Feferstom of Labur v, Breanan, 5330 ¥, 2d 10, 123 (CA3 1078).
Lu this cusey, OSHA sitply askod o cuoutting fem tg maeertain the coets of
compdiing with 2 1 ppm <Gandanl. Sev onte, ot 11, OSHA then con-
chinded that “the eeomunie impeet of [ounplinnee] will not . . . threaten
the toend welfuee of the wtfeetal fims or the general cconomy” 43
Fad. fteg., «t 3939 The cost of compldving witly o standard may by
“hearable” and snll ot geasenalily nelaicd te the benefits expected. A
usnulactunmg venpaay. for esample, ay have nancial resources that
viable it to pav the OSHA-ordered cust=. Bat expembitone for unpro-
daetive purpcses may it sertonsdy its fisaectal ability to remain conipeti-
nve aml provide s

31wl nut repesst the setailed somnory of the legislative history con-
tuinedd an the doradey opmion.  Aate, at 3840 Aaay uf the considem-
tigus that the pluralty reties upisn te show Congnes’ cone=rn with aignifie
vatd harms jaersade i that Congrss did it intend OSHA 1o rahoe euch
swmfiennt hasard withear el 1o sutemie  consegienoss,  Senator
Vainme o stmner of the hezishation, staded that: “Our Lill s (e and
eearre 10 o gual-faith offort to buluwe the mvd of workers to
Pave = calfle el Bealthy work eaviroanen? agaiuast the requirement of
Hndnsiey o Ttnernm wuliont undae iterference” Sulyonumittes on
T of rthe Senate Camnttee on Labor and Pablic Welfire, Leqisla-
civa History ol the Oeenpecaonal Safety and Health Act of 1970, 92d
Cong., Ist Sext. p. 433 (Comen, Pray 1971, There coudd be ro such
“bubanee™ of OSHA were anthorized to impose standands without regard
to evonmitic cot=eurnars =hort of ssions Dislocation.

Semator Domimick deseriliod o prdiminary version of §6 (h)(S5) as
follirwes '

“What we were trving to do in the bill | L | was to say that 'when we are
denling with toxie ment< op phy ival agents, we segsht to take sach stepa as
wee feaslile and procticol to provile an annesplivre within which » per.
sony health or ~fety wenlil wat twe affwctel. Unfortinately, we had
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sucl a selfalefratitig joliey ol nstances Ante at ) 1§
it did. OSHA regrdations wes M uapair the Ability of Mieerican
n.dustries to eninpete cffectively with foreign businesses and
to provide ciployinent for American workers

I therefore would not lightly assume that Covngress ta-
tended OSHA to require reduction of health risks found to
be sigrificant whenever it also Rnds that the affected indus-
tf’y can bear the costs. See supra, ot 5, n. 4. Pechaps more
significantly, however, OSHA's interpretation of §6 {b)(3)
wauld force it to regalute fn 2 tmanber incousistent with the
partant health and safety purposes of the legisiation we
construe today.  Thousands uf toxic substances present risks
that fairly could be characterized ns “significant””  Ci. ante,
at 33, n. 531, Even if OSHA succeeded in selecting the grav-
est risks for earliest regulation, a standard-setting process
that ignured econoinic considerazions would result in a serious
misallocation of resources and a luwer effective level of safety
than could be achieved under standards set with reference to
the comparative beuefits available at a lower cost.” T would
not attribute such an irrational intention to Congress.

In this case, OSHA did find that the “substantial costs”
of the benzene regulations are justified. See supra, at 3.
But the record before us contains neither adequate documen-
tation of this conclusion, nor any evidence that QOSHA
weighed the relevant considerations. The agency simply an-
nounced its finding of cost-justification without explaifiing
the method by which it deterniines that the benefits justify
the costs and their economic effects. No rational system of
regulation can perinit its administrators to make policy judg-
menta withuut explaining how thair cecisions effectuate the
purpnsea of the guverning law, and noching in the statute
authorizes such laxity in this case 3ince neither the zir-
borne concentrution standard nor s Jermal contact stands
governing statute, I join the Court's iudgment afirming ths
judgment of the Court of Appeais.

Lingtiage providing that ansone Fsie ]l wonld e neanral that ns one wionltd
lave o hazard, o .. 0 was an aveshistic standard, | 0" Legisdative
History, supra. ot 5302 (emphiasis wldel).

Senator Domiiek’s objiction to tlee “incealistie’™ shoulaed of the forss
runser of §6 (115 does 00t Jinpiy that he theaght §3 (8) of the Act
laeked substntive content, See poxt wt —— (Mawswary, J., di-senting),
The Senpter hanlly woukd have jrropessd that § 5 {b}(3} b deletrd en-
tirely, see ante, a1 35, 0 e had not thought that uther sections of the
Act reqquieed bealth semulataons that were reasunable and practical.

¥ Congrese has asigned OSHA an extremely dithendr and compley task,
and the zuilunee affonind OSHA & considernbly bas than dese. The
agency's primany: responsibility:, ceBected in its Hele, is to mmimize bealth
and ~afety risks in the workplare. Yet the cconomic bealth of our lighly
indost nalizetdt oeiety reapires o high rare of etapdoyment amd an adegrate
Pespoiee (o incteasingly viguruns fureign competition,  There can b little
toabt that Cungrvss intended OSHA tu balanee rexsonabily the sovietal
nterest in hoadtdy and sufety with the often conllicting goal of muistausing
a strong nitional evonowmy,

? For examnple, OSHA'S reading of § 6 (b} (5} could force the depletion
of an industry’™ resources in an effort to reduce a single risk by some
speciilative amount, even theugh other significant risks retnain enregted.

*The devision that costs justily benefits is argely w policy judgment
delegated to OSHA by Cougress. When o court reviews such judgmenty
nieder the “substantial evistence™ standard nandated Ly 20 U, 3. C.
§ G633 (f), the court must ditermine whether the reponsible ageney hus
“rarefrlly hlemtifi[exl] . . . the reasons why [it] chooses 1o follow oue
course rther thay anothee” uaz the moot rensonuble method of effectit-
ing the purpows of the applicable law.  Taduatra! Union Department v,
Hodgaon, = U. 8. App. D. C. =, 199 F, 2d 47, 47576 (1974}, Suwe
OSHA fuiled to identify its cenns in this cae, { express nu opinivn a3 te
the standard of review that may be appropriate in other sitaations.
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Aw. JvaTiCcE Rbi}-{.\’u\ 15T, <"|’m(|;r-,,::5 t'»-f ;u(‘.gment,

The statutory provision at the center of the present con-
roversy, $5 (0)(3) of the Occupativnal Safety and Ilealth
Act of 1970, stutes, i relevant part, that the Secretary of
Labor

"

. . in promulgating standards dealing with toxic mate-
rials or harmiul physwcal agents . | . shall set the stand-
ard which most adequately assures, to the extent feasble,
on the basis of the best available evidence, that no
employee will sutfer material iropaiement of heslth or
functional capucity even if such employee has regular
exposure to the hazard denaly with by such standard for
the period of his working Life” 20 U S, C. § 835 (h)(3)
(en.phasis added).

According to the Sceretary, who is one of the petitioners
herein, §6 (k)13) impuses upon him an absolute duty, in
regnlating harmful sulistances Like benzene for which no safe
level is knoun, to set the standard [or perinissible exposure at
the lowest level that “cun ke achivved av a beurable cust with
available teclinology ™ Brief fur the Fedeeal Parties 57,
While the Seercteey does nnt attempr to refine the concept:
of “henrable eost ™ he apparectly believes that a propased
standard is ceonomeas Feesible sa Tomr as its anpaect “ will nut
be such as to threaten the Auanecal welfare of the affected
firsns or the peneral cronoty,” 23 Fed, Reg., at 59349

Ruspondents reply, amd the lower court ageeed. that
26 rh)td) must be cead dn light of another provizion in the
same act, $3 (81, which rlefoes an “occupational health and
safety standard™ as

“ a standwed which requires conditions. o the adop-

ticn of use of one or More practices, means, methods,
operationz, or processes, reasonahly necessaty or appro-
priate to provide safe oe healthful employment and places
of eriplovment,” 20 UU8, € 632 (8),

Accarding to respolents, §6(L113). as tempered by §3(8),
requires the Scerctary to demonstrte that any partioedar
health standard is justifiable ¢ the Uasis of a cough balane-
ing of cuats and henefits,

In considering these alternative interpretations, my col-
leagues manifest a gowd deal of uneertabuty. and ultiiaately
divide over whethor the Sceretary produced sutficient evidence
that the proposed standard for beugene will result in any
appreciable benefits at all. Thiz uncertainty, I would suggest,
is cminently justibed. sinee T believe that thiz ease presents
the Court with what Tt to bo one of the most ddificult issues
that eould caufrant o decision-maker: whether the statistical
poussibility of Futare deacis shaukl ever be disregarded in light
of the economie vesis of preveating those Jdeaths. T would
alsa suggest et ter wirkely varving positiong advanced in the
briefs of the partics snd v the opinions of Ma, JusTece
srearaa Tre e O Testeee, M Justicr Powein, and Mg
Jesres Mot demonsterte, pechups better than any

wind et obiie ded e aake the ehioiee confronting us i this
cune. has inpraperly delegated that clioice to the Secretary of
Labwor andd) derivatively, to this Court,

11 Locke, Saeond “Treatize of Civil Covernment € (6. In the
sume tovatise, Locke alwo wrote that “The legislative enunot transfee the
power of muking lawex to any other hands; for it beitng hut a delepated
power frun the people, they who bave it cannol pa-g it over to uthers.”

1did.

h

In his Secowd Treative of Cuoal Government, publizhed {n
1690, Johnu lwocke wrote that “The power of the lezislative,
beitig derived from the peuple by a pusitive voluutary grant
and sustitution, can be no other than what that positive
grant conveyed, which being only to muke laws, and nat to
make legislators. the legislative can have no power to transfer
thetr nuthority of making luws and place it in sther hands."*
Two hunedred vears later, this Court expressly recognized the
existence af and the necessity for Limits on Congress's abiity
to clrlegate its authority to representatives of the Exeentive
Branch: “That Congress cannot defegate legisintive powere ta
thie President i3 a principle universally recogiized as vital in
the integrity am] maintenanee of the system of government
ordined by the Constitution.”  Field v. Clars, 133 U S, 649,

A2 (1R02Y T

The rule azainst delezation of legishative power is not, how.
eoer, so cardinal a principls as to allow for to exeeption, The
Framer: of the Constitution were practical statestuen, who sasw
that the doctnine of separation of powers was a two-sided
cein,  James Madison, in Frderalist Paper No. XLVIT, for
cexample. recognized that while the division of authority amonz
the varions hranches of government was a useful principle,
“the degeee of sepuration which the naxim regaires, «3 exsen-
ttal to & free goveriument. rcan never in practice be duly
maintained.” =

This Court alzo has recognized that a hermetic sealing-of
of the three hranches of guvernment fromn one another could
easily frustrate the establishment of a national government
capable of effectively exercising the substantive powers
granted to the various branches by the Constitutiun. Mr.
Chief Justice Taft, writing for the Court in Hampton & Co,
v. United States, 276 U. 3. 394 (1923), noted the practicali-
ties of the balance that has tn be struck:

“{T1he rule is that in the actual administration of the
government Congress or the Legislature should exercise
the legislative power. the President or the State executive.
the Governor, the executive power, aud the Courts or the
judiciary the judicial power. and in carrving out that
constitutional division into three branches it is a breach
of the National fundamental law if Congress zives up
its legislative power a1l transiers it o the Prezident. or
to the Judicial bDranch. or if by law it uitetnpts to invest
itzelf or its members with either exerativa power or judi-
cial power. This is not ty say that she thre= branches are
not co-ordinate parts of one governnment and that each
in the field of its dutirs 1may not invoke the action of the
two uvther branches in :u far us the activn invoked shall
not be an assutmption of the cunstitucional fel] of actinne
of another branch. In determining what it may do in
sveking assistance from another branch, the extent and
character of that assistance must be fixed accorling to
coinuen sense and the inherent necessities of the gov-
ermnentx] co-ordination,” 276 U, 8. at $06.

During the third aud fourth decades of this century. this
Court within a relatively short period of time struck down

* Az early ax 1813, this Court had ennsilored and rejeeted an argument
that a statute thorizing the Precdent to terminste a teade einbarzo on
Bsitain znd Frapee if those two natians ceasesd violating “the neutrd!
rotomaerce of the United 3tates” delepated too mueh diseretion to the
Executive Branch, Sew The Srg Aurora, 7 Cranch 3x2, 303, Oxn, 08
1813y,
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several acts of Conuress une the gronils that they exceedes]
the anthority of Congress ander the Coimmmeree Cluuse or
under the nundelegation ponapls of separation of powers,
L at the same time struck dowie state stututes because they
viviated “zubstantive” due process or interfered with inter-
Ltate commerce,  Sce generally R, H, Jackson, The Struggle
Cor Judicial Suprernacy 49123 (1949). When mmany of these
dec.zions were later overruled, the principle that Congress
could not sinply transfer ats legizlative authority to the execu-
tive fell under a clowd. Yot in my opinion decsions such
as Pannrma ,ffe_ﬁl:ilrg Cu., v. Ry(]’:. 203 (.. 5 388 (1‘335)‘ suiler
fromn none of the excesses of judicial policyinaking that
plagued some uf the other deciaiony of that era. The many
later decisiors thut have upheld congressionul Jdelegations of
authority to the fxecutive Branch have dons sa largely on
the theory that Congress may wish to exereise its autherity in
a particular &eld. but because the fivld is sufficiently techiical,
the grownnd to he covered sutficiently large, aud the Mewbers
of Cuneress themselves not necsssurily expert in the area in
which they choose to legisiute. the most that may b2 asked
under the separation-of-powers doctrine is that Congress lay
down the general policy and staudards that animate the law,
lcaving the agency to refine those standards, “fill in the
blanks" or applv the standords to particular cases. These
decisions. ta my mind. simply iilustrate the principle stated
more than fifty vears ago by Mr. Chicf Justice Taft that dele-
gatious of legislutive avthority must be judged “according to
common sense and the inherent necessities of the governinen-
tal co-ordination.” 276 17, 8., at 406.

Viewing the legislation at issue here in light of these prin-
ciples. 1 believe that it fails to pass muster. Read literally,
the relevant portion of §6(by(3) is cumpletely precatory,
adronishing the Secretary to adopt the raost protective stand.
ard if he ean. but excusing him from that duty if he can’t,
Iu the case of a Tazuidous substanee for which u “safe” level
is either unknown or hnpractical. the langaage of $6(L)(5)
gives the Necretary alnolutely no indieation where on the con-
tinatn of relutive sofety he should deasw his line.  Especially
tn lizsht of the importance of the juterests at stake, | have
vo doubt that the provision at issue, standing alone, would
violate the ductrine against uncanalized delegations of legisla-
tive poser.  Fur mwe the retiaining questiva, then, ts whether
additional atandards are aseertiinable from the legislative his-
tory or statutory vonteat of 36 )31 or, if not, whether
sueh a stundandloss delesation was justifiable in light of the
Sinhierent neceasitios” of the situation.,

I

Otie uf the primary sourees louked to by this Court in adding
rloss to an otherwize hroad grant of legislative authority is
the legislative histuev of the statute in question. The opin-
iine of M Jearice STevENs and M Jusvics Makssace, how.
ever give litthe more than a tip of the hat to the legizlative
origins uf $6 (h)(5). Such treatment is perhaps understand-
able, stree the lewislative history of that scctivn, far from
sheddding light on what impurtant poliev ¢hoices Congress
was making in the statute, gives one the fecling of viewing the
coneressional purpose “by the dawn’s early light.”

The priccursor of $6(b113) was plarerd tn the Oecupational
Safetv & Health Act of 1970 while that bill was pending in
the House Committee on Education aud Labor. At that
ume, the section read:

“The Secretary. in promulgating standards under thia
suligection, shall set the standard which most wdeguately
assurvs on the bosiz of the best availuble professional evi-
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dence, thut no emmplovee will suffer any mnmpa’‘rment of
health, or functional capacity. or diminished life exnect.
anav aven if =ach cruplovee has erunlar exposnre to the
iz with by such standard for the pericd of his
workue g Legislative Histarv, Occupational Safety
X Hesith Aet of 10700 92d Cong. 943 (hercinafter Teg.
Hise

LA

Three aspects of this origlnal proposal are partienlorly sig-
uificant.,  Firsto and perbaps most inportantly, as ortginally
mtroduced the provision contaimed no feastbility lirnitation,
providling instead that the Seeretary “shall set the standard
which ost adequately assures’™ that no employee will sufer
Barne Sceorcl. it would have required the Seeretary to pro-
tret cupinyecs from "uny™ impairment of health or functivnal
eapacity.  Thinl, on its face, ulthough perhaps oot in it
intent, the provision applicd to both health and safety stand.
ards promuolgated under the Act?

There ean be Htle doubt that at this point m its jousney
thranph Congress, £6 (b3 vould have rennired the S(‘{:’.
retary, dn regulation toxie substances. te set the permissble
tevel of expostre at a safe level or, if no safe level was Kniown,
at sero. When the Sciate Committee on Labor and Publie
Welfare considercd a1 provision identicad in ahnost all ce-
speets to the Heuse version, however, Senator Javiis objected
that the provision v question “imight be interpreted to require
absolute health ard safety iv all caves, rewardless of feasi-
hility, ... Lez. it 197, Sce also id,, at 418, The Cornniit-
tee therefore amenderd the bill t5 provide that the Secretary
“shall set the standard which most adequately and feasi-
blu" assured that no eruployves would suffer any Hepairment
of health, Jd.. at 242 temhpasis added). The onlv addi-
tional explanation fur this change appeared in the Senate
Repart accompanying the bill to the Senate floor.
Committee sxplaivned] that

here, the

. standarls pronrulgated under §6 (b) shall repre-
sent feasible requircnents which, where uppropriate, shall
be hased on research. experiments, demanstrations, past
experience, and the latest available scientific data.  Such
standards should be dicected at assuring. <o far as pussible,
that no employee will suffer impaired health or functional
capacity or diminished life expectaney. by reaxon of the
exposure to the hacard involved, even though such expo-
sure nay be over the neriud of his entire working life.”
Leg. Hist. 147 (emphuasis added).

Despite Senutor Javits' inclusion of the words “and feasi-
bly™ in the provigion. participants in the floor debate immedi-
ately characterized 6 (h1(35) as requiring the Secretary “to
establish a stopia frie from any hadards™ and to “assure that
there will aut Iw any risk at all.” Leg Hist. 480481 (Re-
marks of Sen. Duminick). Senutor Saxbe stated:

“IWhen we come to saying that an smployer must guar-
antea that such an entployves is protected from any possi-
ble harm. 1 think 1t will be one of the most difficult areas

3Nespondenta argue aal, despite e cremmngly general aptibeation,
the anginal seeswn of §6 ()43 acnally tefererd only to hendth b rds
b4 oppused 1o salety hagatds. See Beef Tur Wepandents Siech.  In
aupport of thig propasilion. they cite o paction of the hegiplative history
where the House Cummittee on Flucation and Labor stated that the
proposved version of §6 (bI(3) woull aply when the Secertary et an
“aecnpational health standanl”  Legishutive History, Oecapational Salcty
& Henlth Act of 1970, 9208 Cong, S48 (hervinafter Leg. Hist ).
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we are gGing to have to nscertain { hulieve the tarmas wloahe ropdaced ot wfinecin wod feas bl s Wi
that we are passing back anl forth ace going to have to be Toest el iy desinea o e oa et i
identifisd.” Leg. Hist..at 343, Sectetavy o ehoacks was antineoac ] to reet a standhad 17 oL

. ot b el h deatraliy Tntvasilie .
In response to these concerns, Scnutor Dorginiek introdurced a sl ks wiailv e venneanieally Tidvanbies See adso

substitute for the proposerl provision, deletivg the sentence at
issue here entircly.  Tfe expluined that his amendment woulid
delet2

3 the requirenwnt n $6 (Li(3; that the Secre-
tary will establish vceupational safety and health stand-
ards which maost arlequately and feasbly assure to the
extent possible that no cmplayee will suffer any impair-
ment of health or functional eapacity or dimnished life
expectancy even if the employee has rezular exposure
to the hazard dealt with by the standard for the period
of his working life.

“This requircment i3 interently confustng and tnrealis-
tic. Tt could be read tc reg tire the Secretary to ban all
occupations in which thers iernaing somre rick of injury,
unpaiced health, or life expactancy.  In the rase of all
occupatious, it wil be e wibile to ehiminate all risks to
snfety und health. Thus, the present critecta eould, if
literally applisd, c¢lose every business in this pation. In
adeition, 1y many caxes, tie standard which mighe most
‘adequatelv' gnel Cfeusibly' ussiure  the elitnination of
the danger would be the poohibitinn of the occupation
teelf.

T the provision is mntemded as noe more than an
adlinonition to the Sceretiny we do his dity, it seemas
unnecesaary amb coul, if deeined advisable be inclurded
in the legiskative history 7 (1mphasis inoriginal)  Leg.
Hi-t. 367

Fuentudlly, senater Domanwek aned his supporters settled
for the presest langunge of $G0L(S).  This agreement re-
sulted in throe chianges from the originsl version of the provi-
sion as amensbad hy Senator Javits, Fiest, the provision was
altered to state expliatly that o wnplicd only to standards
for “toxie matsrials or hacmsful physical agents,” in apparent
contrast with safoty standards.  Second, the Secretary was rio
lunger aslinonisiied to protect etnpluvees from “any™ imjair-
ment of thew health, but rathee unly from “material” impair-
ments.  Third, and tmost iportantly for our purpnses, the
phrase “most adequately aed feasnbly assures” was revamped
to read Uinost aidoguately assures, to the extent feasible[.]"”

We have heen presented with w number of different inter-
pretations of this sheft. Aceording to the Seerctary, Senator
Domiuvick recognized that he could not delete the sepmingly
absolute requirements uf $615)(3) entirely, and instead
agreed to limit (ts application to toxie materials or harmful
phy=ical agents wnd to specify that the Sceretary way only to
protect emnplovees frum materal impairment ef their health.
Significatitly, the Seerctary agserts that his mandate to set
saeh stamdords at the safest leved technologically and eco-
nemirally achievable rermined unchanged by the Dominick
Anendient.  According to the Seeretary, the change in lan-
guage from “most wlegrately and feasibly assures” to “most
adeguately pscures, to the extent feasible.” repregented anly
a shight ohife g-lu]:hu-R:, {Jr‘l'ln&ps sguepesting Ua preference
for health proteetion over cosl.”  Brief for the Federal Parties
Tio Nee also o, at oY

Mic Jeatior Masessann reads thas history quite ifferently,
L Beas vrew the verstonc of $ 6001 i3) that reached the Senate
toor Jdd uet clealy ciabodv] |othe feasibility renuiretnent”
andd this was soundiv eriticized gz being anvealistice. See
poat, at [t was only as a result of the Hour dinendments,

TR Rt S VY R PR |

Resposvionts cast vet aothad Lizhe on these events, focusing
upon a few plaers o the leaslative bisteey where the words
Teastble™ arad “reasonable™ were nsed more of lesa inter-
chaneeatidv, Sew Leg THat 3840, 1153 Cong Ree. 22317 {Aug,
G 1) sstateient of Sens Jasatsr Tooas their contention
that, when Congress sae] “teasdde, it meant cost justified.,
Aceondigs to cospondents, wha aeree e this recard with the
Seeretoy, e meaning of the feasibility reguitement did not
chavge cubstiutadly between the version that left the Senate
Conrmttee one Labor and Pulitic Weltate and the version that

was ultimately adopted as pare of the Act

Toony el there are several Jessons to b gleaned from
this somewhat crvptie legnlative history, Fiest as pointed
out by M JeaTicr Mausnan, to the extont that Senator
Javits, Fersaor Donanick and other members wers wuorcied
abaut upustng upon the Secretaey the impossible burden of
assuting absolute sufetyv, they dil net view £3 (8) of the Act
as a limitulion on that duty. [ therefore And it ditheult to
aceent the concfusion of ¢the lawer court, as entdiellished by
responddents. that £ 315 aets as a general check upon the
Seeretary s duty under $6 (h)1153 to adopt the most protective
standdand feasible, )

Sceond, and tuore impurtantly, { Lelteve thut the legizlative
history demonsteates that the Ffeasibility requirenent, as
employed it §6 (b){(3), is u legishtive micage. appearing to
sume members but not to others, and assuming any form
desited by the beholler. T am unuble to accept Mz, JusTice
ManssarL's argument that, by changing the phrasing of
$6(L)(3) from “;most adequately and feasibly assures” to
“most adequately assures, to the extent feazille.” the Senate
injected into that section sumething that wasn't already there.!
I T am correet in this rogard, then the amendiment intro-
duced by Senatar Javits to relieve the Secretary of the duty
to create a risk-free workplace feft Senator Dominick free to
objeet to the amended provision on the saine grounds.  Per-
hape Senator Dominick himnself offere] the aptest deseripiion
af the feasibility requirement as “no moure than admonition to
the Seeretary to do hisduty. . ." Leg. Hist. 367.

In sum, the legislutive history contains nothing to indicate
that the language “to the extent feasible” dyes anything other
than rencer what had bLeen a clear, if somewhat unrealistic,

¢ The tegiclative history inbieates «trongty thut Sepator Dominek him-
sell saw little, if any, ifference between the phreser “lnost adeguately and
feasibly assures” and “most adequately assurme. to the oxtent fea<ible.”
In the course of his exrlicr attempt to delete the first sentence of §6 (b)
{(3) entirely, he pasapheasid the nmanende] versiun of that secion ae
requiring the Secretuey to promulzate stnmlanls that “most adequately
und fensibly as-ure to the extert possible” that no enplaves would sulfwr
hiurm.  See Leg. Hist, 387 (emphasis added). Unless Senator Donunick
found . sigwficant ditferrner Lotwern the words “possible’ and “leasible.”
it i clear that there = htthe ditfercie betweru Senatar Dotminelecs per-
eeptinn of what the unamended ~retion required in the way of fenability
amd whar that seetion prquited fter s Jieurdiment

*Soetion 211 {eH2V{A) umd (B) of the Clean Air Aet, 23 ameandid rn
Dee, 31, 1970, anthorizes the Eavironmental Peotection Ageury to ripu-
tute conral, or prohibit sutomotive fuel additives after “consideration of
other techuolugically or eronumically feasitfs meuns of achieving ennseon
stapdapds " 42 T8 € §7543 (0){2{A) {rophasis addd)
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standard lurgelv :f not entirciy precatory.  There is certainiy
nothing to indicate that these words, asused in § 5 (b} (3). are
limited to technologival and conomie feasibility.  When Cone-
gress has wanted ta limit the concept of feusibility in this
fashiun, it haa sail so, as 18 evidenced i a statute enacted the
saipe wesk as the Drovision at issuz here T also question
whether the Secretarv wants to assume the duties such an
interpretation would iopuse upon him, In this case, for
example. the Sesretary actudlly declined to adoot a standard
lower than 1 ppmy for some industrizs, not because it was
econuinically or technologically infeasible, but rather because

“differant levels fur diferent mdustries wouyld result in serious

administrative difficulties.”  Appx. to Pet. for Cert., at 188a
Ssa alsu ante, at 39-400 (plurddity opluos). 1T 6 (b)Y (5)

authurizes the Secretaty to reject a inure prarective standarrd
¢

in the intersst of ahuinistrative {easiiniiry, [ have little

doubt that he eould reject sach standards for any reason
whatsoever, including even politival feasibilicy,

11t

In prior cases tiis Court has lonked o wurces other than
the legislative lustury to breathe life into otherwise vague
delegations of legislative power. In American Power & Light
Co. v. SEC, 329 U. S. 00, 104 71946), for example, this Court
cuncluded that certain seetningiyv vague delegations “derive{d]
much meaningful content frum the purpose of the Act, its
factual backaround and the statutorv context in which they
appear.” Here, however, thers is little or nothing in the
remaining provisions of the Occupational Safety & Health
Act to provide specificity to the feasibility criterion in § 8 (b)
(5). It may be true, as suggested by Mu, Justice MansHaLL,
that the Act as a whole expresses a distinct preference for
safety over dollars, But that expression of preference, as I
read it. falls far short of the propusition that the Secretary
muast sliminate tnarginal or insignificant risks of material harm
right down to an industry’s breaking point.

Nor is this u case like Liclter v. United States, 33¢ U. 8.
742, 783 (1948), where this Court upheld delegation of author-
ity to recapture “cxcessive profits” in light of a pre-existing
administrative practice, Here. the Secretary's approach to
toxic subatances like benzene could not have predated the
enactment of §6 (b)(5) itself. Moreover, there are indica.
ticns that the postenactment administrative practice has bean
less than uniform. For exmunple, the Oceupational Safety &
Hezalth Review Commiszion {OSHRIC), the body charged with
adjudicating citations issuerl hy the Secretary under the Act,
apparently does not agree with the definition of “feasthility.”
advanced in this case by the Secretary. In Continental (an
Co., 4 BNA OSHC 1541, 1976-1977 CCIH{ OSHC 721,009
(1976}, the Cummiission reasoned:

“Clearty, employers hiave finite resources available for use
to abate heulth hazards. And just as clearly if they are
to be made to spend without limit for abatement of this
hazard their financial ability to abate other hazards, in-
cluding life threatening hazards, is reduced.” [d., at
1547, 19761977 CCH OSHC, at 23, 236,

Furthermore, the record in this case contains at least one
indication that the Secretary himself was, at one time, quite
uncertain what limits §6 (b)(3) placed upon him. In an-
nouncing the proposed 1 ppm standurd and discussing its eco-
nomic ramifications. the Secretary explained that “[wlhile the
precise meaning of feasibility is not clear from the Act, it is
OSHA's view that the term may include the economnic ramiti-
cations of requirernents imposed by standards.” App. 133a.
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This candid and tentative statement falls fur shert of the
Secretary's present position that economic and technological
considerations set the only limits on s duty to adops tha mes
protective standard.  Finally, as noted earlier, the Secretary
hus faiied to apply his present stringent view uniformly, re-
jecting 1 this cuse a luwer stanclard for soine indistries on
the wrounds of adiministrative couvenijence,

In some cases where broad delegations of puwer hive bevn
examined. this Court has upheld those delogutions because of
the dclegatee’s residual authority over particular subijuets of
reguiation, L United States v, Curtiss-Wright Cxport Curp.,
299 U 8. 304 (193i). this Court upheld a statute authoricing
the Presitlent to prohibit the sale of arms to certain countries
if he found that such 2 prohibition would “contribute to the
reestablishivent of peace(.]” This Court reasoned that, in
the area of foreign affairs, Congress “must often accord to the
President a degree of diseretion and freednin from statutory
restriction which would not be admissible where domestic
affuirs alone involved.” Id. at 320. Sunilacly, United Statex
v. Mazurie, 419 U. S. 544 (1975). uphekl a broad delegation
~f a-therimy ro various Indian tribes to regulate the introdue-
won of Liquor into Indian country. According to Mazure.
Zrnitations on Cungress’ authority to delegate legislative power
are Ulawg atringent in cases where the eutity exercising the
aetesated authority itself possesses independent authority aver
the subject matter.” [Id., at 556-337. In the present-case,
however, neither the Exccutive Branch in general nor the
Secretary in particular enjoy nny independent authority over
the subject matter at issue, -

Finally, as indicated earlicr. in some cases this Court has
abided by a rule of necessity, unholding broad delegations of
authority where it woulil he “unreasonable and impracticable
to cuiupel Congress to prescribe detailed rules™ regarding »
particular puliey or situation. Awmerican Power & Light Co.
v. SEC, 320 U, S 40, 105 (1946), See also Buttfield v.
Stranahanr, 192 U, 8. 470, 446 (1904). But vo need fur such
an evasive stamrlard as “feasibility™ is apparent in the present
case. lo drafting § 6 (b)(3), Congress was faced with a clear,
if difficult, choice between balancing statistical lives and in.
dustrial resources or authorizing the Seerctary to elevate
human life above all concerns save massive islocation i an
affected industey, That Congress recognized tha diffieulty of
thiz ehoice is clear from the previously noted vetark of Sen-
ator Saxbe, who stated that “When we cotne o saying that
an employer must guarsnter that such an employee is pro-
tected from any possible harm, I think it will be une ot the
most difficult arcas we are guing to have to ascertain.” Lo,
Hist. 345, That Congeess chose, intentionally or unintention-
ally, to pass this didicult choive on to the Sceretary is evident
from the spectral guality of the standard it selected and is
capsulized in Senator Saxbe’s uwnfulbfitled prowmize that “the
terins that we are passing back aud fortli are going to have to
be identified.” fbid.

I

As farmulated and enforeed by this Court, the nondelegation
doctrine serves three important funetions. Firzt. and most
sbatractly, it cnsures to the cxtent consistent with orderly
govermnental adwinistration that important chuices of sucial
policy are made by Congress, the branch of vur government
most respansive to the popular will.  See Arizona v. California,
373 U, 8. 546, 628 (1963) (Harlun. J., dissenting in part);
United States v. Robel, 389 U, 5. 258, 276 (1067) ( Bren~NaxN
J., concurring in the result). Secowsd. the doctrine guaranters

that. to the extent Congress fnds it necessary to celegate
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antbarity it pravirdes the reciiivnt of that auihor tv of with an
“jutelligible principle™ to guide tha exercize of the delezat-d
dizcretion,  See Hamptan & Co, v, Caded States, 276 U S,
D04 400 (1023): Parnwa Refining O .. Ripar 203 U S, 383,
130 (1933). Third, and derivative of che second, the doctrine
ensures that courts clarzed with re. avicu the exercize of
detevated Jeeistative discretion wiif ha uope o test that exer-
cise aguinst pseertivnable stuvidandz, mes Yoz v, Cubifornia,
supra, at 626 ¢ Harlan, Jo dessenting an party s American Pover
& Light Co v SRC 3200 S0 oo

I bretieve toe iegislation at a2 e here Taris un o all threes connts,
The decision whether the Jaw of ditasnizhing returns should

EEI BN

have anv placs in the regulation of wosie substances is guin-
tesseutially ane of legislutive pulivy. For Congress to pass
st dectsion v to the Secretury to the anaer it did Volates,
ws iy mindd, John Locke’s caveat—retiected in the cases cited
eavlier in this opinion-—that legislutures are W make lawz not
legistators, Nor, as T think tle prior discussion atngly demaon-
strates. do the provisions ot issue or their legislative history
provide the Secretary with any guidanee that inight lead him
to liis sulnewhat tenative convlusion that he wust ehininate
esprusare to bemaene as far as technologically and eeononncally
possible.  Finally, T woull suggest that the standured of
“feasibility” renders meaningrul judiciul review inguossible.

We ought not to shy away from our judical duty to invali-
date unconstitutional delezations of tutislative authority solvly
out of concern that we shouhl thereby reinvigorate ihiscrodited
constitutional doctrines of the pre-New Deal era. 1§ the tone-
delegation doctrinte has fallen into the satmwe desuetude as have
substuntive due process and restrictive interpretations of the
Counnerce Clause, it is. as one writer Ias phrased 1, “o rase
of death by-association.]” J. H. Elv. Democracy and Dis-
trust, a Theory of Judivial Review 133 11680). Indeed. a
nutmbuer of ohservers have suggested that this Court should
once wmore take up itz burden of ensuring that Congress does
not tunecesssarily delegate importunt choices of social poliey
te politically unresponsive adminisirators”  Other observers,
as 1oight e imagined, have disagreed.”

H we are ever to reshoulder the burden uf ensuring that
Congress itsell mmake the criticul policy decisions, this is surely
the case ip which to do it. It is difficult to imagine a niure
obvious exaimple of Congress siimply avoiding a chojce which
was both fundameidal for purposes of the statute and yet
politically so divisive that the necessary decision ur cowpro-
mise way diffcult, if not impossible, to hammer out in the
lepislative forge. [Far from detracting from the substantive
authority of Congress, 2 declaration that the first sentence of
$6(b)(3) of the OSHA constitutes an invalid delegation to
the Secretary of Lubur would preserve the authority of Con-
gress.  If Congress wishes to legislate in an area which it has
not previously saught to enter, it willin today’s political world

axee )L Fly, Drenuwrny amd Distrust, o Tloorr of Tudiend Revirw
181-134 giosur: § O Frombuane, Crsis amed Legit ey, the Adunmsira-
tve Process aml dmenean Goverument 7=94 (10ist; T. ). Lowy, The
Fod of Labecalicn Bfeodegy . Pobiey) saul the Crisis of Pulitic Muthoenity
12U- 4, T P06 Wrgeht, Teevomd Disetetinnry Justier, 31 Yole
L. JF 073, 38I-ANT (10720, Winsd-Depr in Begnlation, Wishiegton PPost,
Nov, ., 3970 p At et T U8 W O [hhagdas, Go Easty, Young Mun
207 11y

Fee 1L CL Dasis, Dhseretioany Justice A Probisoey Tepones 49-31
(Iu6aY Stewart. The Uetormnon ul Atpeessan Admiatsitive Law, 58
Mare L Hev. (o, (eg=1n7 (00351 7 Jaffe, The Tlusion of the
Tl Admuni-treton, 8 Ham I, Thee 1), 1 37 L1
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wicloubtediv eon into opposition no matter mow the legislation
5 furmelated,  But that s the very esserce of legslative
authority under our systeni.  (t is the hard choices, and not
the Alling 10 of the blanks, which must ha inade by the elected
representatives of the people, When fundatnental policy de-
cisions naderlying important legislation about to be enacted
are o be made, the buck stops with Congress avd the President
wsofar as he exercizes his constitutionzl role in the legislative
process.

I would invahdate the first sentence of $8 (h)(3) of the
Ocenpativaal Safety amd Health Aet of 1970 as it applies to
anty tuxic substance or hurmful phiysical agevt for which w zafe
level, that 1s a level at which “no emploves ool <atter material
itnpadrment of health or functional capacity even if such em-
ployre hus regular exposure to [that lhacaed} for the periosd

f his working lifed . )7 is. according to the Sreretury, unknawn
or otherwise “infeasthle  Absent  further  congressional
activtr, the Necrotury would then have o chovse, when acting
pursuant tu $ 6 (h113). betueen zetting a safe standard or set-
ung no slandard at all Aecordingly, for the reusons stated
ubuve, I coucur in the judgient of the Court affiruing the
jurlgment of the Court of Appeals,

M. Justice ManaHAaLy, with whom Mg, JUSTICE BRENNAY,
Mr. Jestice Waite, and Mu. Justice BLACKMUN  juein,
dizsenting.

In caxes of statutory construction, this Court's authority
is limited.  If the statutory language and legislative intent
are plain, the judiciat inquicy is at an end.  Ulider our juris-
prudence, it is presuined that ill-considered or unwise legisla-
tion will be corrected through the democratic prucess; a court
is ot permitted to ddistort w statute’s ineaning iy order to
make it conform with the Justices” own views of sunud social
pelicy.  Ree TVA v Hill, 437 U 3. 133 (1978).

Tuday's deeision fagrantly disrexards these restrictions on
judlicial authority.  The plurality ignores the plain meaning
of the Occupationul Safety and Health Act of 1970 in order
to bring the asuthority of the Secretury of Labor in line with
the plurality’s own views of proper regulatory policy. The
unfortunate eouseyuenee i3 that the Federal Government's
efforts to protect Amerteun workers from cancer and other
erippling dlisenses may be substantially fmpsired.

The lirst senteuce of 6 (h)3) of the Aet provides:

“The Scoretary, in prowmulgating standards deating with
toxic materials or harmiul physical agents under this
submeetion, shall set the stambard shich wost adeuately
assures, tn the extent feazible, on the busis of the best
available evidence, that no employee will suffer toaterinl
impainnent of health or funrtional capacity even if such
einployee lias reenlsr exposure 1o the huazard dealt with
by such ~tundard for the perud of his working Wde”™ 29
U & CU #6353 thii).

In this cse the Secretary of Tebur jound, on the basis of

substantial evidence, thut 11} exposure to betzens ereates a

visk of cancer. ehiromosumal dswage. and a viriety of non-

* Thiz ruling wonld not have any effert won Sambank: zoceening tosic
sibstinees or barmful phyeicd agen s far which safe boaels are oo
[LFCT U S R atpinlaris 1tl'nluu§;:.|l«l as "n.:llnn::l cuneelisyes olapinbords”
muler 86 (a), mur upn the Sveretary’s suthority to prumulgate “emer.
giney temporary stndards" under §6 ().
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matignant bt potentadiy fatat idood clizorders, even at the

level of 1 ppung 020 a0 safe tevel of exposire Laa been shown;
(3) betefits in the tort of saved lives wonld be derived fronm
the permsnent staniard: (4 the number of lives that would
be saved coubl turn out te be eithee sabstantiul or relatively
sail; (5) uieer the present state of scientific knowledge, it
is tnpessible W cadeulute even o a rough way the wnnhee of
fives that would be saved ot least without making useungptions
thot wonld sppear cbsutd to muele of the waedicrl connnng-
nity; awd (82 the standacd wonld ot inuterislly hara the
Anancial condinion ot the covered medusirtes. The Court daes
ot set astle any of these findings. Thus, it coufd noet be
platner that the Secretavy’s decsion was fully in accord with
his statutory inandate “iaest adegquately 70} assure(] L
that o emplovee will sufer inateriad dnpairnwent of hmlth
of functivnal cuoarity. "

The plurality’s mm('iu-iun to the cuntriry is hased ou its
interpretation of 240 1 A2 s, whieh defines an ocen-
pational safety wd iu-u]th stiavland as one Swhich requires
conditions . .

teasonably vecessary ar appropeinte to provide
safe of heddriviul cmployment. o 0" Mecorning to the plu-
rality, o staniard s not “reasonably evessary or appropriate”
unless the Seeretary is able to show that it i~ Yat least more
tikely thau not,” aele, at 42, that the cisk b secks 1o rege
ulate 15 a * lhid. Notlung in the stutute’s
Ianguage or legizlative history, liowever, indieates that the
“reasonably becessary or appropriste’” labguage shoubl be
given this meaning.  bidecd, hath deieonstrate that the pla-
rality’s standurd bears no connevetion with the acts or inten-
tions of Congress anl is based only on the plurality's solicitinde
for the welfare of rexelated iudustries.  Aud the plurality
uses this stundard to svaluate not the agency’s dectsion in
this cuse, but a strawiman of its own ereation,

sighificant™ one.

Unlike the plucality, 1 du vot purport to know whether the
actions taken by Congress amch its delegates to ensure oecus
pational safety represent saune o unsound regutatary policy.
The critical prablem tn cases like the one at bar s scientifie
uncertainty.  While setence has determined  that expwsure
to benzene at levels abuve 1 ppea creates o definite sk of
health bopuirment, the magritwle of the risk cannot be quun.
tified at the present time,  The risk b isgue lias hardly heen
shown to he isignificeot;: indeel, future research may reveal
that the risk is in fuct eoosiderable. Bal the existing evi-
dence wmay frequently be inabeguate to enable the Secretary
to make the thresholl finding of “siunificanee’” that the Court
recuiires todav, 11 so. the consequence of the plurality's ap-
praach would be to subject Asueriean workers to a conthnuing
risk of cuncer and other fatal disvazes, amnd to rencdor the Fed-
eral Government powerless to take protective action on ther
behalf,  Such an approach sould place the burden of med-
ical uneertainty squacely on the shoulders of the Aweriean
worker, the jntewsded benebficiary of the Ocenpativnal Safery
aned Heslth Act. It is fortunate iselesml that at least a major-
ity of the Justices rejeet the view that the Secretary is pre-
vented fruw taking regubiatory zetion when the mnagnitude of
a headth risk cannot be guantified on the basis of current
technigues.  Sce crte, at 3-4 (Powsiy, J, concutring in part
and concurring in the judginent}; sew also cule, at 43, and u.
i3 tplarality opingon ),

Beeause tactay’s holding has 1o busis in the Act. and be-
canse the Court has vo authority to ipose its own regulatory
policies on the Nution, T dissent.

7-10-80
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Congreas onucted  the Oeenpational Safety ansd Tewith
Aet as a resporee to what was characterized us “the arun
hisiory of our failure to heed the occupational health ueeil
of our workers.”*  The failure of voluntary action and legis-
lation at the state level. see Subiconmunittes o Labor of the
Senate Cotmittee on Labor and Public Welface, 02d Canz.,
Ist Sees., Legislative History of the Occupational Safety wmil
Health Act of 1070 {Comm. Print 1071) (hecreinalter Legia.
Historv) 144, had reselted in a “bleak” and “worsening’?
situation in which 14 300 persons hed died annually as a result
of canditions in the weorkplace. In the four years preceding
the Act's passage, more Americans were killed in the work-
place than in the coutcmpuraneous Vietnam War, S Rep.
No, 01=12382. 0tst Cong.. 20 Sess, 2 (1970); Legis. FHistory
142, The Act wus designed as *‘a safety bill of rights for
close to 6O nillion workers.” = Its stated purpose is ‘tn
assure su far as possible every working man and woman in
the Nativi sule and healthtul working cunditiuus suel tu pre-
serve our human rmuurvu" 2 U C. 3631 (h).  Sew
Atlas Roufiny Co. v, USHIC, 430 U 8 44~J 444_4-n (1477)

The Act is enfurce-d primarily dzrough tWo provizinns.
First. a “general duty ™ s ioposed upon employers to furinsi
employient and places of emnplayinent "free from recnznized
hazards that are causing or are likely to cause death or zerious
phvstcal Tna. o007 29 170850 CL 2634 (a)i ), Secoml, the
Seceetary of Labxir ix authorized to set “veccupational safety
aned health standaeds”” defued as standurds requiring “cou-
ditions, or the aduption oe use of one OF ure pPpractiors
I, operiations, or processes, reasunghly necessary o ap
propriate to provide safe or healthful capluyment ancd places
of eaplovment.” 209 17 8. (1 £ 632 (8).

The legislative history of the Act reveals Congress' parti~.
12r coneern for health hazards of “nnprecedented compls «.r.
that hael resulted from chemieals whose toxie effects “ner . - 'y
wow bemg discovered”” S, Rep, Noo 91-1282, 01at 0
2 Sess, 2 (1970); Legis, History 1320 “Recent wc vt -
knowledge points to hitherte unsuspected  cause-aneto e
“-‘E;c.r'r:r--;"rw hetween veeupational exposures ded s o o
e gi-cnllet chronie discases—eaneer, respiratory aibees o
Herg s, heare Usease awd othern” T&id. Membiery of ¢
srexs duatde repented references to the dungers 1p~et
rarcinogens and to the defects in our knowledue of o
operation ad effeet.,t One of the primary purposes -/
At was to ensure regulation of these
killers." *

This spectsl coneern el to the enactinent of the =~ .
tenee of 20 U8, (. §U-’)-’l(h)(5)'. which, as potet o .
provides:

“ingidioue 4 -

SPhe Reem tary, e promndgating stanedands e,
teate paterials or hanoful physicad agents
stubiseetton, shall et the standard which nwost o
assures. 1o the exteut feasible on the basis of

! Lezistative Hintory of the Ocenpatinnal Sufoty and Health o+ -
Wi L Ferewoud v Sepator Willins (hersoafter Legis Hisboee

S tep. Noo 90-1082, Ulal Comg, 20 Sers, 2 (1970);
142,

Y Logas, Hlistory i,

N Reps No, HE=E2N20 w1 Congz, 20 Sess . 2 (1070), 1.4
Lit= (0 Lisgis. History 485 (e, Wiklanesd: HO 1R Hep. .
M Comg, 2 Seee, 19 (1909), Lagiag [listory 8405 Legis,
{Kep. Ianth),

3 lagie Hitory 163 (Ren. Dnicls),

[«
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avantabe evideres that e coploses ol sider ranter al
inpairtnent of healih or fonctionad rapacity even f such
employvee has crgular exposie to the hazard dealt with

by such stavctanl for the period of his workng life”

This directive is designed to implement three legislative pur-
poses.  First, Congress recognized that there may be sub-
stances thut hacome dangerous only upon repeated or fre-
quent exposure.® The Secretary was therefore required to
provide protection cven fronm substanees that would rauze mate-
rial impairment only upun exposure occurring throughout an
cmplovee's working life. Second, the requirement that the
Secretarv act on the basis of “the best avarlable evidence” was
intended tn ensure that the standard-setting process would not
be desteoved by the uncertainty of scientific views. Recog-
nizing that existing kuowledge may be inadequate, Congress
did not require the Secretary to “vait until definitive informa-
tion could be obtained. Thus “ir is not intended that the
Secretary be paralyzed by debate surcounding diverse medical
opinime.”  H. R, Rep. No. 9i-1291 015t Cong.. Xl Sess.. 18
(1070): Legis. History 848, Third. Congress’ special concern
for the “silent killers™ was felt to justify an especially strong
directive to the Seerctary in the standavd-setting process.
Legis, History 502 (Sen, Dhaninick).

The authority conferredd by 3633 (b)(3), however, i3 not
ahsoluie. The subsection itself contains two primary limita-
tions. The requirement of ‘‘nuterial” impairment was
desigued to prohibit the Secretar: irom regulating substances
that create a trivial hazard o adered employees.” DMoreover,
all standards promulgated under the subsection must be
“feasiinie!  During the foor Jebaies Congress expressed con-
corn that a prior version of the bili, not clearly embodying
the feasibility requirement, would require the Seeretary to
close down whole industries in order to eliminate risks of
impairment, This standard was criticized as unrealistic.!

* Lewis, Histery 304 (Sen Dowinek); H. U Na, 0121291, 1.t Cang.,
2 Sers, 28 (107, Legis, Histuey 335,

P Sea w34, infra,

® An earlice version of the bill had provided:

“The Secretury, in promulziiing ~tamdards under this section, shall set
the standard which moat audequately and feably assures, on the basis of
the best availuble eviidence. that no emnplovee will suffer any impairment
of health or functiunal capacity, or diminished lhife expeciancy aven il
surh amplover has regular exposure to the huzard dealt with by suca
stamdard {ue the perind of his working life.'  Teaie. Histury 242

Thix standand, it was leared, “vonkl be read. to require the Secretary

to han all oceupations in which there remviins wome risk of injury, impaired
health, or lile expectaney.  Tn the case of all orcupations, it will be impos-
sible to dliminate all risks to sdsty and health. Thus. the present cri-
teris rould, if literally applied, close every busiusss in the nation. In
addirion, in mauy vases, the <tandard which might most ‘adequat y* and
"feaably’ assure the prolubitim of the dinger wonkl be the climination of
tha acenpation it-elf”  Lemia. History 367 (Statement on Amendment of
Sen. Dominick). Iu evplaining the present Linguage, Senstor Dominick
stated:
“What we were [rving to do in the bill—unfortunately, we did not have the
peoper wording or the proper dralting—wns te say that when we are
deabing with tocie agents ar physieal agents, we onght to take such steps
a3 are feaable and peactieal to provide sn atnosphers within which a per-
2014 heaith or «fery wonld nor be affectml. Unfortunately, we had lan-
graze proviling that amsone would b as-ured that ne une would huve a
hazard . . . s that 50 one would fuse any problem for tha nest of his
warking life.

“It was an uareadi=tie standard. A« medified, we woulld be approsching
the problem by doohime at the problvoy and =ctling 4 staadard or eriterion
whiele world s eezult in haom,”

Ligiz. Hiatory 502

7-10-80

The faasidility requirerment was imposed as an alirmatie
limit on the standard-setting power.

The remainder of § 633 (b)i3), applicable to all safety and
health standards, requires the Secretary to base his standuris
“upon research, demonstrations, experiments, anid such other
information as may be appropriate.”” In setting standards,
the Secretary is directed to cousider “the attaitinent of the
highest degree of health and safety protection for the
employee” and also “the Tatest available scientific data in the
finded the Seashility of e ctinelan s and exvperionoe gained
wneder this e b other healil und safety laws”

The Act makes provision for judirial review of oceupationat
safety and health standards promuigsted pursnant to §3633
{h1({3). The reviewing court must uphold the Secretary’s
determinations if they ure supported by “substantinl evidence
o the record considered a3 0 whole™ 20 UL 8. CL §635 (f).
tis to that evidence thut [ new turn.

1

The plurality’s discussion of the record in this case is hoth
extravrdinarily arrugant aned extraordivarily unfuir, It is ar-
rogaut Lecause the plorality presumes to inake its own factual
findings with respeet to a variety of d'sputed issues reluting
to carcinogen regulation.  See, e g, ante, at 4647, and n. t4d.
[t should not be necessury to rewmind the Mewbers of this
Court that they were not appotuted to undertake indeperrd-
ent review of adequately supported scientifie findings made
by a technically expert sgeucy.”  And the plurality’s discus-
stun is unfair because its charucterization of the Secrctary’s
repurt bears practically 1o reseinblance to what the Secretary
actunlly Jdid in this caze. Contrary to the plurality's sugges-
tion, the Secretary did not rely blindly on soine draconian
carcinogen “policy.”  See ant<, at 14-13, 23. If he had, it
would have been sutficient for hun to have observed that
benzene is a vurcinogen, a proposition that respondents do
ot dispute. Instead. the Sceretary gathered over 50 vols
utiea of exhibits and ‘estimuny and offered a detatled and
eveuhanded diseussion of the refationship between expusure
to henzene at all recorted expusure levels and chromosomal
claettiage, aplastic avemia. and lenkemia, i that discussion
he evaluated. amld tuok sertously. responrdents’ evidence of a
safe exposure level. See also ante, at 3 (Powri, J, con-
curcing b part mud i the judgment).

The bearings on the pruposed standand were extensive, en-
compassing 17 days lrom July 19 through August 10, 1477,
The 05 witnessea included epidenmiologists, toxologists, physi-
ciahy. pulitical ecunvmists, industry  representatives, und

———————

21 do not, of vrse, suzsge=t thay it ja anprepsiate for 4 fisderal court
reviewing ameney aetion hledly to dofer te the agenes™ fndings of fact
st deteeninations of gediey. Caier Citizenn ta Presesoe Oreetun Park,
e v Vdpe, 10 U SOCHEL 386 (a7 1), conrts minst waileriake a “search-
g el carefnE” pudicial egeiey unte these Tacturs, Sueh o insguiey s
disizonl to repure the agenesy o tihe 5 hard lonk,! ™ Kleppe v. Sirrra
Cled, 827 U0 3, 30, 410 (1956) (citation unaittel), by consnlering the
prutet Lacters and werthiog chom n o pensotable wauner, There i3 a'sn
routnn for espeeeally rigerons jinhictal <nsring of ageney devisions umber a
eativnale akin to that Wfered in Caitedd States v, Carolene eadducts, Ine..
AU ST n o (UBN). See Ewnervwmental Defense Fund v.
W Relshaas, 142 ©0% App 1 CL 740 839 K, 00 84 (1071),

I ste no basis, busever, fur the approah taken by the plurslity taday,
which cnoants 1o neardy de woen review of spiestione of faet aod of -
ahatury pobiey on belalf of instituhons that gee by no meane unable to
protect thonsclves e the politeead procese. Suels review i especially inap-
propriste when the fichined yeestione at is=ue are ones abour which the
Court camwt resnably bne ixprected to have expeetise.
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mewhers of the affccted wark foree.  Withiesses were sub-
jected to exbawstive questioning by pepresentatives frum a
variety of matecestend groups wind oreanizativns,

Thiree buasic pusitions swere presented at the bearings. The
first pusition was that the propased T ppw standard was
LOvtasdly because eXpostre tu !ik’n/l'lle would canse material
impatement of the Liealth of workers no matter how low the
expozite Tevel. Somwe direct evdence Gidicated that exposure
to beuzene bud caused chiroosonial dansage. bluud disorders,
atd Jeukemia ot or beivw the 10 ppad leved itsell. More ime-
partant, 1t was agggested that ie ceentided offects of helizene
ot Ligber levels pequired an icference that leakemia aml uther
disoerbors would resolt at Tevels of 1 ppn and lower, espe-
cially after the prolonged exposnre typical in industeinl set-
thig=.  Therefore. the stundlerd shoulil be set at the lowest
feasitle level, which was 1 pp,

The second position was that a 1 ppim exposure level would
itself pose an unwarranted threat to employee health and
safety and that che availuble cvidence necessitated a sigaifi-
cantly lower level. An exposure limit below 1 ppm, it was
argued, would be feasible, Tliere were stiggestions that ben-
zene was gradually being replaced in many of the affected
industries and that most commpanies were already operating at
or below the 1 ppm level.

The third position was that the 1971 standard should be
retained. Proponents of this position suggested that evidence
linking low levels of benzene exposure to leukemia was uncer-
tain, that the current exposure limit was sufficiently safe, and
that the benefits of the proposed standard would be insufficient
to justify the standard's costs. In addition, there was testi-
mony that the expenses required by the proposed standard
would be prohibitive.

The regulations announcing the permanent standard for
bLenzene are accumpanied by un exteusive statement of rea-
sons sununarizing and evaluatiug the resuits of the hesrings.
The Secretary found that the evidence showed that exposure
to benzene causes chrommosoial damayge. a variety of non-
maligeant blood Jisorders, und leukemiu. (A, 8la). He
concluded that luw concentrations imposed a hazard that was
sufficiently grave to call for regulatory action under the Act.

Evidence of crleterivus e¢ffects. The Secretary referred to
studies wliich conciusively demonstrated that benzene could
damage chromosomnss in blood-forming cells.  (App. 126a).
There was testinwony shpgesting a cnusal relationship hetween
chromosomal dumage and leukemia, although it conld not be
determined vhiethier 2uil to what extent such damage would
unpair health.  (App. 120a-130a).*"  Sonte studies had sug-
gested chrumusotal dange at exposure levels of 10-23 ppm
And lower!*  No quantitative dose-respunse curve, showing
che relationship between exposure levels and incidence of
chromousoiual damage. coull yet he established.  (App. 132a).
The evidence of chromuumal dumsge was, in the Secretary’s
view, 3 cause for “serivus concern.”  (App. 132a).

The most conunon effeet of benzene expusure was a de-
crease it the levels of blood platelets and red and white blood
cells. If sufficiently severe, the result could be paneytopenia
or aplastic anemia, nuneancerous but potentially fatal dis-
eases. There way testimony that sume of the nonmalignant
blood disorlers causel by benzene pxposure could progress to
or rupresented a preleukenmic stage which wight eveutually
evolve into a frank leukewia,  (App. 83a)."2

1T, 253-230, 1039,
1 Tr. 148, 200-201,
Te. 143, (T3-173,

227, TS, SN Fx. 98B, n. 188,

7-10-80
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Considerable evidence showed an association between hen.
zene and nonwalignant blosd disorders at low exposure evels.
Such an associution had been established in une stuldy
which the levels frequently ranued from 0 to 23 ppin wi
sore concentrations above 100 ppin (App. S7a); in another
they ranged frone 5 to 30 ppin (App. 80a).  Because of the
absence of arlequate data, a dose-respoise curve showing the
relationship betwern benzene exposure and blood disurders
eauld not be coustructed.  There was consideralide testimony,
huwever, that such disurders hard resulted from exposire to
henzene at or near the current level of 10 ppm and lower ™
The Secretary concluded that the current stauelacd did ot
provide adequate protection. e observed that a “sufety
factur™ of 10 to 100 was generally esed to discount the leved
at which a causal conusction had been found in existing
studies,”  Uuder this approneli. he concluded that, quite
apart from any leukemia risk. the permissible exposure Tt
should be set at 2 level consideralily lower thun 10 ppmn,

Finally, there was substantial cvidence that cxposure to
benzene caused leukemia. The Sccretary conclnded that the
evidence established that henzene was a carcinogen. A causal
relationship between benzene and leukemia was first reported
in France in 1897, and since that time sitnilar results had
been found in a number of countries, including Italy, Tur-
key, Japan, Switzerland, the Soviet Union. and the Uuited
States, The latest study, undertaken by the National In.
stitute for Qccupativnal Safety and Health (NIOSH) in the
1970's, reported a five-fuld excess uver the normal incidence
of leuketnia among workers exposed to benzene at industrial
plants in Ohio, There was testimouy that this study seri-
ously understated the risk.'

The Secretary reviewed certain studies suggesting that lo-
exposure levels of 10 ppm and more did not cause auy exce.
incidence of leukemia. Those studies, he suggested, suffered
frora severe methodological defects, as their authors frankiy
acknowledged.™ Finally, the Secretary dizcussed a study
suggesting & statistically siguificant excess in leukemia at
levels of 2 to 9 ppin. (App. 89a).'" He found that, despite
certain deficiencies in the study, it should be considererd as
consistent with othier studies demonstrating an excess leuie-
mia risk among employees exposed to benzene.  {App. 110a).

Areas of uncertainty. The Secretary examined three areas
of uncertainty that had particular relevance to his decision.

—————

T AN AL, 00T, 1023, 2543, 2609, d203; Ex, 4, p. 56,

ST 93). 1218, 2202, 247,

2 Tr G, 3114, 747, TN, TUB-770, 874, 243,  As the Secretary obeerved,
the issue of the exposure Jevel in the NIOSH study was extensively debated
during the hewrings. A report from the Industrial Commission of Ohio
suggested that concentritions generally ranged from O to 10 or 15 ppm.
But the Seeretary concluded that evidence at the hearings showed that area
exposures during the :ttdy period had :ometimes substantially exceeded
that level. Beecause of the eonflicting evidence and the absence of moni-
toring data, he found that the excrss lenkemia rick observed in the NIOSH
study conld not be linked to any particulae sxposure level.

1% A3 to the study on which wdustey redied most beavily, fur evnnple,
the Seeretary, largely repeating the suthor's own admis:ions, ohserved that
{1) 3 number of emplovess included in the sanmiple may not have been
exposed to benzene at sny time; (2) thers was inadegiate follaw.up of
nunwious empioyves, so that persons who may have contracind levlema
were not inchulod in the data; (3) the dingnoses were suhject to ver o
questiun, and tazes of leukemin may have gone unnoticed: (4) nv detmt
mination of exposure Jevéels had been mude; amit (5) the orewpationat i
turies uf the workers woerr aduittadly inromphete,  (App. TItm-1 1)

T, 1023-1024, 1227 Ex, 184,
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First. he pointed to evidence that the lutency period for
benzene-induced leukeia conld range from & to over 20 yesrs.
(App. 116a). Sinee lower exposure levels lead to an increase
in the latency perivd. it would be extremely difficuit to obtain
evirlence showing the dose-response relxtionship hetween leu-
kerua ard eaposurs tu low levels uf bencene. Because there
Was Leen uo adeqguate wonitoring i the past, it would be
aracticaily Lupossible to determine what the expusvre levels
were at a tie sutficiently distant so that the lateney period
voull bave elupsetl. The prollem was compounded by the
difficolty of conducting a suitable study. Because exposure
Tavels approaching 10 ppm had been required anly recently,
dnect evidence showing the relationship between leukeria
and exposure levels between 1 and 10 ppin woulill be unavail-
able in the foresecable future.

Seennd, the Sceretary obeerand that individuals have differ-
erees i theie sseepthiling toleakomin €0 p 11Ta). Among
thoz exposed to beneene waz o gzronp of unknown but posaibly
substantial siee having various “predispasing factors” whose
mivinbers were vepecldly vulnerable to the disease. (App.
LISa; 1882, The peneanent =t bard was Jdesizned to mini-
mise the effocts of cxposure for theze suseeptible individuals
as well as for the rclatively Dneensiteee {\pp, 1542) and also
to farilitate carly goss el treatinent. t App. T18a=-110a).

The Secretary discossed the cantention that a safe level of
exposury to benzene boed been domonstrated. Fram the testr-
wony of vumeraus scicntists, he coneluded that it hadd not.
(App. 1200, He wlo fownd that adihuugh no iduse-respense
curve conld be plotted (App. 1833)." the extent of the risk
would decline with the expuosore leval.  (App. 183a).%  Ex-
posure at a level of 1 ppm would therefore be less dangerous
than exposure at ane of 10 ppun. The Secretary found that
the existing evidenes justified the couelusion that he should
not “wait for answers” while emiployees coutinued to be ex-
posed to benzene at hazardons levels,

Finally, the Secretary responded to the argument that the
permissible exposure level should be zero or lower than 1 ppm.
(App. 183a)." FEven thangh many industries had already
achieved the 1 ppm level, he found that a lower level would
not be feasible. (App. 187a).

Costs and benefits. The Secretary ofered a detailed dis-
cussion of the role that cconomic considerations should play
in his determination. e ohserved that standards must be
“feasible,” hoth ecouownically and t=chnologically. In his
view the permanent standarrd for bencene way feasible under
both tests. The cconotnie impast swonld fajl primarily an the
more stable industries. such as jatroisnm refining and petro-
chemieal production.  (App. 1344). Theee inclustries wonld he
ahle readilv to sbsorh the costs nr to pass themn on to consum-
ers.  None of the twenty affected industriss involving 157.000
facilities andd H20.000 exposed empievess (App. 1370), would
be unable to bear the reqnired expendireres (App, 135a%,  He
conclurled ¢hat the complianee costs were “well within the fi-
vancial eapability of the covered industries.”  {App. 183a).

" The testinony of De. Ahstn, one of the worbl's honlise exjuerts, was
typiad: “[Elven one ppm . cau-ey cancer.” Tr. 204  Sev also Tr. 30,
IEN. 762, 323, 363-364, T45-T44, 2120, 304, 1057, 1210, 351-3:2, Fx. 272,
pl

BT 130, 360, 414315, $M3ET, THO-T6L, 7S1-742, 123, I033-1058;
Ex. 73, p. 2, Ex. 2~ . 11,

T N2 00, 103, 1872 2R IS0,

00 AN=T4 C0the perrasabie expusure it shosld be zero™) (Tese
timony of Dro aksoy). Seeabsa Te 1231 #t yen . Te 3504 of geq.
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A extensive sarvey af the national coutn 0ie oy ot
standard. unedertaken by a4 privaee contractor, tonnd srst-vear
operating costs of hetween 3137 and $205 nalbiun, recurnng
aimual costs of 333 tillion. arsl vestinent mengineseing can-
srols of about 3266 milion 4 Sinee responidents have not at-
tacked the Secretary’s basie conclusions us to cust. the Secre-
tary’s extensive diseussion teed not be stinmarized here.

Finally, the Secretary discussed the benefits to be derived
frota the pernanent standard. During the heariugs. it had
been argued that the Secretary should estimate the health
benefits of the proposed regulation. To do this he would be
required to construct a dose-response cnrve showing, at least
in A rough way, the number of lives that would be saved at
each possible exposure level.  Without some estimate of ben-
efts, It was argueld, the Secretary’s decisivimmaking would
Le defective.  During the heartugs an industry witness at-
temnpted to construct such a dose-respanse enrve.  Restricting
himself to carcivogenic eTeets, he eatinaated that the propesed
standird weuld save two lives every six years and sugsested
that this relatively minor beneft wonll not justify the regu-
lation’s costs,

The Sceretary rejected the hypothesis that tne standard
would save unly two lives in six years. This estimate, le
concluded, was inipossible to reconcile with the evidence in the
record.  (App. 16la).*" e dotermioed that, because of niuer.
ous uncertainties in the existingz data, it was impossible to
construet o dose-tesponse curve by extrapolating fromn those

——————

3 The phufality’s estinnite of the mnoenot of cxpenditise Jrer enpls 1 ee,
see arte, at 189, e bighly antsleading,  Must of the costz of te e s oo-
stan Lieek wonld be incnresl iy osncee aod wosthl thus protect as o 0
Crimiet b muunber of cipdovess e Tutire: that nochee will be oo %
Higher than the samber of ciuplosees currently emploved,

= The prrujection, designed s an extrapobtion feom an amalgamation of
existing studies, wizt dipendent on o number of as~uinptivns which tne ~ee-
retary conld ceazunahly view as questionuble,  Indeed, the witness nimee !
stated that his estimate was hased un “a lousy -et af data,” waa “-ligat »
better that a musa" Te, 27 and thet theee was "o real bas- ™ T-

271 o o dieeerespotise entye on whitey the estnnte was whollv dhje=e -
The witnesz” assummiinns were seversly tested during the heatigs -ee
Tr 2795 ¢t seq., anid the Secretary conid reazonabiy reject them oo -
Lasic of the evidence in the record. For example: (13 The witness o
poared (o assume Hat i previons tests eekemia hal Teen cuntr. ce
after o bfctisne of caposon-; the evidenee aforded 1o basts Tor e -
sumption, and the duration of exposuta may have been quite short ~¢
particular employeea. I the duration period was -hort, the withess oo
mate woold have been mitich too low,  (2) The witnese asmmad hat s
pomire levels in the NEOSH study were around 100 ppra. The Sevre urv
found, however, that no surh azanmplivn could he made, snd thers <
evidence (hat exposurs levels had generally been hetween 0 and ' b
ppm. (3} The withess aestuned that the dose-response cnrve wes  ~ese
at all tevels, but there wax no basis for that asaunption. [n tre -
of vinyl chlaride (another earrinoguen fue which the Sceretary haa ps «
gated exposure starelird:), recent evideuve cuggested that the orw -
sponse cnrve rized steeply at low doses and becomes Ires steep asthe -
are increased.  (4) Twenty-five pervent of the workery in the -
study had not bern found, and the witness azsumed that they were o
ative and would not contruct lenkemin. Six hundred additional ewe. -.
expased in that study were still alive; the witness assumed they tow e
not cuntraet lenkemia.  There was considerable teatimony that, f o e
and othee renzons, the NIUSH study significantly underestitnated ~ve .o
The withesa siawtimes (et ot had ot (82 Uhe NIUSHE sl
fivesfohl erxecse risk Trom Iachzene onprsiire: the withess westined < - -
[ b kees, disgute the NIOSH finduez ad the testine e
thet fimhng o o stwmfieent understteneot of e sk, Iy we -
these merrtaint s, the Seen-tay condit conchicde that the wire—
mate was ansiqoriable,

* Was
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Muore generally, the Sceres
tacy ohserved that it had rnat been establizhed that there way
2 sufe lovel of exposure for henzene. Since there was con-
siclerable testiinony thut the risk would decline with the
expostire Tevel (App. 1620) . the new standar] wonld <ave
lives. The nutsler of Hves saved “tnay be upprectable” but
there was no wasr to ke 2 more precise determination.’
Tl gaestion was Moe i Irontlers of seientific knowledge”
CApge G0,

data to luwer exposaie hevels

The Secretary corchided that i Bht of the seientific uncer-
tainty, he was not tegiceed ta ealeulat

HATE TN [N (IR T
twon’ to the Questin of whether the al!l!litlclﬁy wrihatartial
costzwere justified m light of the Lacards of Leazene exposare.

o henefits more procisaly,

Lor oy event e gave “earefo? considerca-

Fle conebaded that thase costs were “necessary™ in order to
peorote the pucposes of the Act,

I
A

This i3 not n rase in which the Seerstary found, or respond-
enty established. that no beuefita would be derived from a
permanent standard, or that the likelihood of benefits wag
insignificant. Nor was it shown that » quantitative estimate
of benefits could be maiie on the basis of “the best available
evidence.,” Instead, the Secretary concluded that benefits
will result, that those Lenefits “may’ be appreciable, but
that the dose-respouse relativnship of low levels of benzene
exposure amd levkemia, nenmalignant blood disorders, and
chromosoinal damage was ipossible to determine. The
question presented is whether, in these circumstances, the
Act permits the Secretary to teke regulatory action, or ~hether
he must allow continued exposure until more definitive infor-
mition becotes available,

As noted above, the Secretary's determinations must be
upheld if supported by “‘substantial evidence in the record
covsidered as a whole” 20 U7 8, € 635 if). This stauds
ard represents a legislative judgment that regulatory action
shoull] be subject to review wore stringens than the traditionasd

SWtnes 04 testilving e the inadaliey to constined 3 tlosespaponse
encve teleeeal pracanty to the angessibiliey of correlating the invideuce
uf fenhesma, Dlood desnrders, amd chirsimiosomal dancge with the levels and
duration of expusnre i past ~huwdies, Thas Dr. Herman Keavbill of the
Natienal Caneer In=ntaiir li=tifiel,

“ .. {Wle like ta estimate risk factors. This has been done, as many

of yon reeall, with vinyl chluride several years ago. ... {T]o estimats
the risk factors an [the basis af] experimental diuta, this presupposes you
have good icuwity data, When | sy toxicity data, T meun good doses
response data on vinvl chloride, which indemd we did have that. But
with benzene, 1t appeared that we didn’t have this situation, so therefore,
mat of 1 gave up. . .. With benzene, we sort of sinek out” Te.
750-761.
Becinse of the enurmons sneertaimtivs w levels and Jdarition of exjuaure
i pree stiddies, any assutbgdions wonld aeves<arily be arbitrary. The
pussibde Punee of aasiamptions Was a0 geead that the idtimate conclisive
woudl by entirely winfortdive. See e, G0, 410, M085-1056

22 AL one powmt the Feeretary il imbeate that appreeable benefits were
“likely” to rezult. The Court of Appeals beld that this conclusion was
unsupparte]l by sub<tantiad evidence.  The Secrerary’s suggestion, how-
ever, wusz mede in the coitext of a lesgthy diseuszion intended to Jhow
that appreciabile honefits “may be predicred bt that their likeihond cugtd
nat be quantified.  The suzgestion should not be taken as 3 «lefinitive
statement that appractable bencfits were more probable than uot.

Fie reasons ctoted fefrr, duete i nothing i the et to prodilal the
Seeretury from actingg when be i noable to cunedinde that appeeciable
beietits ame: more probable tiue net,

1080
MCT D00 D125 27

o s . . . . R .
athitrary sl caprictouns” standard o nToreed rlemase,
We have ghweeved that the _]fl’zylr;;r:r als L"_z;:r:LinuB statedar i

itself contesnplates a scurching “mcniry into the fact

ts
order to der-rriine was based v

covsileration of the relevant {actors a0l whethier there Hius
been g clear orror of judgioeat.”  Cifzens to Preserve Querton
Park v, Volpe, 401 U S0 402, $16 (14971), Cureful petforn-
ance of this task is l‘.»pvt'iu“y iuli-nr[uut when CU'I:.’.H'.‘:‘» Fias
wnposd the comparatively e rigovous “subistantinl evi-
dence’” requireinent,

“whether the devision

As we have ciplasizad, however, judi-
cial review under the substantial evidence test is ultimatedy
deferential.  See. e, y.. Richardson v. Pernles, 402 U S 3s,
401 (1971 Cunsolo v, Federal Maritine Commn, 333 UL 8
607, 618=621 (1966}, The ;;gvncy’% deciston is entitle] to the
traditional presunptions of validity. aml the court ts not au.
thorized to substitute its juldgment for that of the Seeretary.
If the Seeretary has considersd the decisional factors unl geted
in conformance with the stutute his ultimate Jdecisionr must be
given a large 1measure of respect. Fd, at 621

The plurality is insensitive tu three factors which, in iny
view, ke pudicial review of vecupational safety and health
stundards under the substantial evidence test particularly dif-
ficult, First. the ssues often reach o high level of technicat
complexity. To such circwinstances the courts are required
to inunerse themnselves in matters 1 which they are_unaccus-
tumed by training or experience. Second, the factual issues
with which the Secretary must deal are frequently not sub-
ject to any definitive resulution. Often “the factual finger
points, it does wot conclwle.”  Society of Plastics Indus., Ine,
v. OSHA, 509 F. 2d 1301, 130x (CA2) (Mr Justies Clark),
cert. denied. 421 UL S0 002 (W73, Cansal connections and
theoreticul extrapolations wuay be uncertain, Third whee
the question involves determtnation of the acceptuble le
of risk, the ultimate decision niust necessarily be based on
consilerations uf policy as well as eimpirically verifiable facts,
Factugl determinations can at most deline the risk in some
statistical way; the judgment whether that risk 15 tolerable
cannut be based solely on a resulution of the facts.

The decision tu take action in conditions of uicertainty
buars little reseanblanee to the sort of vinpirieslly verifiable
factual conclustons to which the sabstantial evidence tost i3
normlly applicdd.  Such decisions were not intended to be
unreviewable; they too must be serulinized to evsure that
the Secretary hus acted reasonubly and within the boundartes
set by Cougress. DBut a reviewing court must be nindful
of the finnted nature of its role. See Vermont Yenhee Nu-
clear Power Corp, v, NRDC, 435 UL S, 5319 (1978). [t must
recognize that the ultimate Jecision cannot be Lased sulely
o determinations of fact, and that those fuctuul conclusions
that have been ceuclsl are ones wiich the courts are ill-
cquipped to resuive un their own,

Under this standard of review, the decisiun to reduce the
perinissible expuosure level to 1 ppin was wetl within the Sec-
retary’s authority.  The Court of Appeals uplield the Secre-
tary’s conclusions that bHenzene causes leukemia. blood dis-
orders. antl chromosomal damage even at low levels that an
axposure level of 10 ppin i3 more angevous than nne of
ppn. antd that benetits will result from the proposed stand-
ard. It did oot st aside his finding that the number of
lives that would Twe saved was not subject to quantification.
Nor did it question his conclusion that the rediction
“fensilile.”

I these circumstances, the Sceretury’s decision was reason-
able and in full conformance with the statutory liegaage
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tegairing that he Tset the standard which aest adequntely
assures, 1o the entent feasible, on the basis of the best avail-
able evidenece that no cmployee will suffer material itopair-
wient of heaith oo functonal eapacity even if such etiployee
has regular exposie to the hazavd dealt with by such stand-
ard fur the perio]d of his working life.” 29 U8, C.§ 635 (b)
{3, On this record the Seeretary could conclude that regu-
Tar exposure abave the | oppan tevel would pose a definite risk
resulting in naterad opaarment to some fndetenninate but
pussibly sulstioitl muiher of employees. Studies revealed
hundreds of deaths ateributable to henzene exposure. Expert
after expert testifivd that no sufe level of exposure had been
shown aud that the extent of the risk declineid with the ex-
posure level, There was sume divect evidence of incidence
of letkemia. oonmalignant blood disarlers, and chromosoinal
dainage at exposure levels of 10 ppin and below.  Moreover,
auterous experts testified thal existing evidence required an
inferenes that an exposure Tevel above 1 ppm was hazardous.,
W higve steged thuat “well-reasoned expert testiniony—based
¢ vt s knowts and uncontradicted by ('ln])iricul evidence—
aay b amd of itself be ‘subatuntial evidence” when fArst-hand
evnivtce ot the question .. s unavailable.”  FPOU v, Flunda
Power & Light Co, 304 U 80 453, 464465 (1972).  Nothing
in the Act purparts to prevent the Seeretary from acting
when definitive iformation as to the quantity of a standard’s
heaefits is unavailuble ™ Wlers, as here, the deficiency in
kuowlotre relates to the extent of the benefits mathee thun
their existence, U see no reason to hold that the Seeretary haa
cxeeedad s statatory autharity,

B

The plurality avoids this conclusion through reasoning that
may charitably Lo deseribed as obseare.  Accorrling to the
phirality. the defiuition of vecupational safety and Lealth
statcdards as thoss "reasorably necessary or appropriate to
aisire safe or healthfnl working conditions” requires tlhe
Neeretary to show that it s “more ERely than uet”™ that the
Ssipnficant” one. date, at
42, The pluratity dues not show how this reguirenient can
plausibly be derivid from the “reasunably necessary or ap-
propeiate” cluuse. Tnddeed, the plurality’s reasoning is refuted
by the Aet's Tanguage. structure, and Tegislative history. and
it is foreclosail by every applicable guide to statutory cone
struction.  In short, the plurality's standard is a fabrication
bearing 1o coitsection with the acts or intentions of Congress,

At the outset, it ix importaut to observe that “reasonably
necessary or appropriate” clauses are routinely iuserted in
regulatory legislation, and in the past such clauses have uui-

visk e seeks o oreculate isoa

——

“This is not fa =ay that b Seepdary s prohibived froin evavining
relane eosts ol Lenetits a0 the process of ~etting praciths among
ligardwns salabinccs, or Hul sy=femalie eonsn ol uf el aad betes
fite i- unot to b atheapiad me the claidendswetting prsves. Efforts to
Sty Gt b Teoviits, ke s et of reasons geaeedly, may help
b penmote aninraneal condderation ol Shiswnal fieetors ond Fasilitnte
yadietal nswa o See Dastup v Buchowshr, $21 L3360, 3T1=57T4 (1978),
The Secrclaey inlivates that he by afteipbed to guiantifly cosrs and bens
chts i the pash See 43 Fol Mo, SEM, 5427-04400 (1978) (eand);
42 Foadl R, 2005050, 00720070 (199S) (eutton dust ). e

It i3 net nevessry i e prsent vae fo ~ay whethiee the Seeretary
mist sy rensanable ekt belween costs apel beoctits,  Discunt-
ing for the seientific mnertainty, the Seeretary espresdy —msul pacon-
ably—font such @ relativn bere.

formly been interpreted as genecal provisos that regulatory
activns must Lear 3 reassouable relation to those statutory
purgoses set forth i the statute’s subistaniive provisions,
Sce. e. g, FUC v. National Citezens Camud tes for Broad-
casteng, 436 UL S, 775, T06=707 (10780, Manrrinyg v, Fanaly
Publications Service, Lur 411 UL S 836, 209 (19750 : Thorpe
v, Houstng Nuthority of the City of Duriam, 393 U, 8. 265,
280=281 {1uns). Tl Court has never—until today—inter-
preted a “reasonably Gecessary or approoriate” clause as hav.
g a substantve content that super—tes 3 specific congres-
stonal directive elsbodied in a pravision that s focused more
particularly on an ageney’s authoritv. This peinciple. of
course, reflerts the comuon unlerstaniding that the deter-
mination of whether regulutions are “reaxsonubiy necessary™
may he made unly by referenee to the legislative judgnient

reflectecd in the statute; it must not te hased ov a court's own,

inevitably subjective view of what steps shiould be taken to
promote pereeived statutory soals.

The plurality sugpests that under the “reasonably neces-
sary” clause, a workpleee is not “unsafe’ unless the Secretary
is able to convinee o reviewing court that a “significant” risk
is at issue. .lnte, at 31, That approach is particulurly em-
barrassing in this case, fur it ix contradicted by the plain lan-
guage of the Act. The plurality’s interpretation renders
utterly superfluous the first sentence of $633 (bY(5). which,
as noted above, requires the Seeretary to set the standard
“which 1nost adequately assures . . . that no employee will
suffer tuterial inpaiement of health.”  [ondeed. the plurale
ity’s interpretation reads that sentence out of the Act. By
so doing, the plurality makes the test for standaeds regulating
toxic substances and harmfol physical agents substantially
identicul to the test for standards geuerally—plaiuly the op-
pusite of what Congress intendedh.  Ane it is an odd canon of
construction that woulid insert in a vague anid general defini-
tionsl clause a threshold requireiment that overvomes the
specitic language placal in o xtandard-setting provision.  The
most eletentary principles of statutory construction demon-
strate that preciscly the opposite interpretation is appro-
priate.  Sve, €. ¢., FPC v, Terace, Inc., 417 U 8. 380, 304393
(1974): Clark v. Uebersee Finanz-Korp., 332 U. 3. 480, 458
480 (1947).  In short, Congress could have provided that the
Secretary hay not take regulatury action until the existing
svientife evidence proves the risk ot issue to be “siguifi-
cant.” ¥ but it chose not to do so.

T i useful e compuane (e Act with other regalatury stuatutes in
which Comgress fas nouined o sbowiie of & ndationship letween coste and
benefit« e of an “wnrcasomble ik o sune statutes Cougres hiag
exprasly reapinad eostbenctit analysix or A ddemonstration of =ome rea-
aomable mclation betwern costs amd lenefits. See 33 U 3. C §701 (W)
(Floab Contrd Aet of 1) 42 7 8, C. §7545 (D (B (Ulean Avr
Act): 8 U0 R C §i1 4B (Clesn Witer Act). In others
Cougrnss las inpuscl 1we jmdependent Aeguirements s that administrative
action bee “Himaibde™ and justificel by o Labiawing of costz il tenehits,
e. g. ¥ U B C. §UHT (B (Ourer Continestal Shelf Eaad Aet); 2
U. 8, §6295 GOy (Enerey Poliey aml Conseevation Act). This
approach detonsieaes @ hgishtive awinreness of the difference between
Ky f-&...‘.hilu_\- vonst el ] o cotst Fint Bl on weighing costs atud bene
olita, Sve pp. W, wfre. 1o =ull others Congrese g anthonass
regabatbon uf * asutadde Tk, o term which lue Jeen readd by souie
conrts te noquine o balawing of costs conl Tenefits, Ser, £, g dque Slufe
“N' Dive Carp, v, CPSC, S B8 S0 (UAS 1978) (construing 13
U § 205 (eH2(A) [ Cunsomer Product Safery Aet]): Forester v.
CPse, N2 UL g DG 0ag, 33 F 20 774 (I977) (comatnung
15 0,8 C § 120 {s) [Claki Protection sud Toy Safety Act]),
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The plurality's interpietation of the “reasunably breeessacy
or apprupriate” clause is also conclusively refuted by the leg.
isletive history. Wiale e staidiand-setting provision that
“he pluality igwaes reeeived extensive legizlative altention,
the definitional cluase received nore wb all.  Au eaclier ver<ion
ef 1he Aet, see S, osuprn, Qi ot embady @ clear feasibility
Comstraing and was not resteicted to toxic substances or to
“aratertal” impairments. The “reasonally necessary er ep-
mopriate” cliuse was contulied i this prior version of the
biil. as it was st alt relevant tiaes,  In debating this ver-
sion. Members of Congress repeatedly expressed concern that
it would reguire a risk-free universe.  See, e, g, ante, at 36-37.
The definitional clause was vot mentioned at all, an otis-
sivn “that would be incomprehensible if Congress intended
by that clause to require the Secretary to quantify the risk
he sought to regulate in order to demonsirate that ic was
“significane.”

The only portions of the lexislative historv on whiclt the
plurality relies, see ante, at 36-38. have nothing to do with
the “reascuably nevessary or appropriate” clavse from which
the “threshold fimling"” requiretzent is deriveal.  Those por-
ticns consisted of criticisins directed toward the carlier ver-
sion of the statute which already contained the definitional
clavse. These criticisma, in tirn. were met by subsequent
amendments that limited applicativa of the striet “no em-
plovee will sutfer” clause to toxic substances, inserterd an ex-
plicit Feasibility constraint, and modified the word “itipair-
ment” by the adiective “material.” It js disingenuous at
Lest for the plurality to svgeest that isolated statements in
the lexistative history, expressing concerns that were et by
subsequent amendiments not requiring any “threshold” find-
ing. can ustify reading such a requirement into r “easonably
necessary” clause that was o the Act all along.®?

The plurality's varivus structural argmnents are also un-
convineing.  The fact that a fuding of “grave danger” is re-
quired fur temporary standards, see cnle, at 2030, n. 43,
hardly implies that the Secretary must show for permanent
stundarls that it is aore probable than uot that the substance
to be regulated poses a “siguificant” risk. Nor is the reference
to ‘‘ftorw substances.” gule, at I3, in wny way informative.
And the priority-setting provision, anle, 33-34. cannot plausi-

W Thee plueality abo relivs on its percepition that if the “reasonably
oty clotier were ut given Hie wieaning it aseribes to i, there
would b no zunlanee for adards veher than thoee dealivg with toxie
mteriadas and larmbul physival asem«”  Aste, at 2=30, v, 45, For two
revsods this argument bs witlanit foree.  Find, even if the rensonably
tievessaty clon-e dors huve dindepemdent content, and even 3 that con-
tent i as the plarabity desenbes i, 0 cannol umder any fairminded
readirg superstale thee exprress Tunaege of §835 (LHS) for toxic sub-
stanevs sl barmilal phvsient agent <,

Steoml, a4 notel atave, an cuelier versiun of the Lill apgilicd the “no
emplovee witl suffer™ Lingnage (o all suletanees. At thut time, thece
wax 0o “gap,” sl sceonlingly i conbd not b rgued that the S rensons
uhiv pecessery or appuoprtate’” clomme ol the coutent the platality
adenbees to i To this tight, e pluradiey s pesening most be that when
Congress cnended The Wil 1o sgoite the striet § 653 (h) (3) regnicements
anly to tonie rubstanees, the detimtional clwese goined an independent
weaning that i turn comprebiadid ol stosdands. But surely this angue
ment turnd cangrescivnal prrposes on their howd. It eeasons that when
Congress singled ont toxie suhe

s for special remilation, it sennltane
ously create] o tmore bendint £ rmeonably eeessery') rest for stadard<
geuerably, and that aner that e frannt tist wers spplieable, @ somes
Linw wreesedid the strict eeepiyrenients for rosie sobstnees. That reas
~oning is Tl Hogieal aned virenbar. Nor i« thers apy basis foe the
phuralier's sugmestion, s anfr. ot 38, n. 34, that the ntigitmn hill's
apphication o o)l stambirds wies “eutitdy inndvertent.”
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bly be read to vondition the Secretary s standar-s=1tinz 1.
thurity  onan ahility to roeet
requirement,

The plurality ignores applicable casious of cunstruc
appurently hecanse it fitnls their existence inconvenient. 5.
ag we stated quite Tecently, the inquiry into statutory pur-
poses should be “informied by wn awareness that the regu-
lation is entitled to deference unless it can be said not to
be a reasoned and supportable interpretation of the Act.”
Whirlpool Corp. v. Marshall, — U 5. — —— {1980). Can
it honestly be said that the Secretary’s interpretation aof the
Act is “unressoned” or “unsupportable”?  And as we stated
in the satie case, “safety legislation is to be liberally construed
to efectuate the cungressional purpose.” J7d., at —. The
plurality's disregard of these principles gives credence to the
frequently voiced criticisin that they are honored only when
the Court fnds itself in substantive sgreement with the
agency action at issue.

In short. today’s decision represents a usurpation of deci-
sionmaking authority that has been excreizedd by and properly
belougs with Congress and its suthorized representatives.
The plurality’s construction has no support in the statute's
lunguage. strueture. or legislative history, The thee<hald find-
iug that the plurality requires is the pivrality’s own invention.
It hears 1o relationship to the acts or intertions of €onkress,
and it can be understood only as refacting the personal views
of the plurahizy as to the proper allocation of resources for
safety b the American workplace.

'

the Court's “thresnaij™

C

The plurality s obviously more interested in the conse-
guences of its decision than in discerning the intention ~f
Coungress. But since the language awd legislative history
the Act are plain. there is no need for conjecture about the
effects of today's decision. “It is not for ux to speculate,
much less act. on wherher Congress would have altered its
stance had the specific cvents of this case Leen antisipated.”
TVA v, Hill, 437 U. S._ at 185. 1 do not pretend to kuow
whether the test the plurality erects today is, as a inatter
of policy. preferable to that created by Congress and its dele-
gates: the area is too fraught with scientific uncertainty, and
too dependent on cunsiderativns of policy, fur a court to be
able to determine whether it is desirable to require identi-
fication of a “significant” risk befoure allowing an administra-
tive agency to take regulatory action. But in Ught of the
tenor of the plurality opinion, it is necessary to point out
that the question is not vne-sicled. and that Congress’ decisiun
to authorize the Secretury to promulgate the regulation at
issue here was » reasuonable one.

In this case the Secretary found that exposure to benzene
at levels above 1 ppuin posed 8 definite albeit unquantifiable
risk of chromusoiual damage, nuninalignant bleod disorders,
and leukemnia. The cxisting evidence was sufficient to justify
thie conclusion that such a risk was preseated, but it did ot
permit even rough quantification of that risk. Discount'ng
for the various scientific uncertujities, the Sceretary pgave
“careful consideration to the question of whether the[] sub-
stantial custs” of the standard “are justifed in light of the
hazards of exposure to benzene.” and concluded that “these
costs are necessary in order to effectuate the statutory pur-
pose . . . and to adequatcly protect employees frow the
hazanls of expusure to Lenzene.” App. 163a.

In these circumstances it seems clear that the Secre.
found a risk that is “significant” in the sense that the word
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is nornwally used. There was some direct evidence of chro-
mpsumal damage, nonmalignant blood disorders, and leukemia
at exposures at or near 10 puin and below. Tn additiun, ex-
pert after expert test:ficd that the recorrded effects of benzene
exposure at higher levels just'fied au inference that an ex-
posure level above 1 ppm was dangerous. The plurality's
extraordinarily searching scrutiny of this factual record re-
veals no basis for a cunclusion that quantification is, on the
basis of “the best available evidence.” possible at the present
thine.  If the Secretary decided to wait until definitive infor-
mation was available, American workers would be subjected
for the indefinite future to a possihly substantial risk of ben-
zene-induced leukemia and other illuesses. It is unsurpris-
ing. at least to me. that he concluded that the statute author-
ized lim to take regulatory action now.

Uider these cireumstances, the plurality’s requirement of
ilentification of & “significaint” risk will have one of two con-
sequences, If the plurality means to reguire the Secretary
realistically to "quantify” the risk in order to sat’sfy a court
that it is “significant.” the record shows that the plurality
means to require hin to do the hinpossible.  But regulatory
inaction has very significant costs of its own. The adoption
of such a test would subject American workers to a continuing
risk of eanver and other serious disesses; it would disable the
Reeretary from regulating s wide variety of earcinogens for
which quantificativn siinply cannot be undertsken at the
present time.

There are encouraging sigis that today's decision does not
extend that far® My Brother Powrlt coucludes that the
Secretary is not preveuted from toking regulatory action
“when reasonable quantification canhot be accomplished by
any known methods™  See ante, at 4. The plurality
alxo iudicates that it would not prohibit the Secretary froin
promulgatiog safety stawdards when guaatification of the
brnefits is inpossible, Qe ante, nt 4545, and n. 63, The
Coart-usight thus allow the Secectary to atteinpt to make a
very rough guantification of the risk mpased by a carcine-
;__:uni(' suhistiuner, e give conspderable deference to his find-
fog that the sk was sighificant, I 2o, the Coart wonld per-
it the Seecetary tu promulzate preeisely the came regeiation
nevolved in this ease tf he had not relied onon L‘dl’l'ilwgt‘(l

= The plarabity sugzest it it i+ {or the agency “ta derermine, in the
frret inetinew, Whet 3 opnmewbeors ta e g sigmifieent’ risk,” and that the
e+ Cie free ta use eemservative assumptione in interpreting  the
data, ...~ Awte, 21 3445 Mureer, my Rrother Powrl wouid not
rrepiire “rpert tication of ik inoovery e dade, it 3 (Powrer, T,
conearring i part and eonemrring i the udement),  As T read his
opnion, Mu. Justier Powstt would lave permittid the Seerctary to
pronmlzate the atandand at bwue here if the Seeretary had provided 3
more carefilly reasoned explamation ol Tie coneluzion that the nak at
famtaee Ju=tifiesl the :olmirtmlly significant eosls of the bengewe standard.
AT, Josrtex Powert, alsi spstis that suel a conclsion would be sub-
jeet to relabively deferentiol review. Aute. 2t 7 w0 8.

In thi= respuet, the differemes betwien e sppeoach and that of
M JCsrer Powrtt may e comparntively narrow,  We ane agredd on
twu propusitions tat [ paseed as eriticad to o faiemindod interpretation
of the Art: (1} the Sentaty may regulite risks that are not subject
to puntifieationr on the lasis of (he “best avalible evidence”: and
{2) the Secretary’s judgnwnt that a partivular Tealth risk nierits regu-
Litery actinn i< sulijert to laninsd ulivial screting, It s tnevraging
that ab beast five Metlaes of the Court acerpt these lueie peopositions,

For reison< ataled ne the tent, fowmever, | odisegrse with my NBrother
PowkLl’s conelusion that 3w appronsiate fo ol in this case that the
Act tequiny the Scerctary o show o seasunable reletiviabip betwien
€0=ts sl benclits,

ey T hat b e e e e
NPt Lestanony aned et dc Do the Ditsis of s aers
wastitaptions s that e ek acddieescd s sl

Ary othrsnterpretaton of the plaeaity s approadh wosh |

I aereant ta dispiaee the e ev's

predsiment awrhy e Ay
- i \_l' s . e i - . . Lo L N x . .
~olieetive G DUon ol s eanes,” 20l Ot e per-
fornad withont statutory coidunoe, o

e cansenuerees of this scenm . Dapproael woulil barilvite
ii-asteaus:

trdend T it fion iy own principally inlits
assesstoent of the basis for the Secretary's deesion in Bis
s [( 13 p}-jv"'lululv}x', however, for thl'("t‘ Tedstns, Fi}';(.
the regnuement of entification of 2 “sizoificant” risk sthe
My has no relationship to the stacute that the Conrg tonfay
purperts to constrae, Secoumld tf the “threshobl fnling” $e-
guirement means only that the Sveretary biust fuel “that
there is a need for sueh a standanl,” gote. at 32233, 1. 38, e
refquiteinent was plainly satisfied by the Secretiey’s expifess
stateinent that the standand’s costs “are nveessary in order to
effertuate the statutory purposes ... and tu adequately pro-
tect etuployees from the hazands of exposure to benae.”
App. W30 Third, the record anegily demunsteates that®in
Hght of exiating scientifie knowledge. 1o purpose wonkdhe
served by requiring the Secretary to tuke steps to quantily
the sisk of expusiee o Donzeres st low devels. Aoy sich
quantification would be based not wn sientifie “kaowledie”
as that teri {8 normully uiiicestuod. Bt on consideratibng
of poliey.  Fur carcinogens tke benzene, the assutnptions au
which o doseerespunse curve nust be bised are necessatily
whitrary,  To require a guantitatinve siowing of a “signiti-
cant” =K, therclore, would either paraiyze the Secretary
into jnactivn or furce hin to deceive the public by acting on
the basis of assumptions that must be considersd wa specu-
lative to support any realistic assessment of the relevant risk.
See McGarity, Substantive and Procedural Diseretion in Ad-
ministrative Resolution of Seicuce Pulicy Questions: Begulat-
ing Carcinogens tn EPA and OSHA, 67 Geo. L. J. 720 806
(19793, [t is encouraging that the Court appears wiiling not
to rerphice quantification when it is not fairly possible.  See
anle, at 40-45, aucl a1, 63,

Though it is diffienit ta see how a future Cungress conld
he any more explicit on the matrer than was the Congress
thut paswed the Act in 1970, it is impoctant to remember that
toduy's decision i3 subject to legislative reversal. Congress
may continne to believe that the Secretary should nat be pre.
vented frum protecting American workers from cancer and
other fatul diseases until scientific evidence has progressed
to a point where he can convinee o fetleral court that the risk
is “significant.,”  Toduy's decision is ohjectivnable not be-
cause it iy final. but because it places the burden of legis-
fative inertia oo the heneficluries of the safety aud health
legislation in question in this case. By allucating the bunlen
in this fashion, the Cyurt requires the Ainerican worker to
return ta the political arenn and to win a victory that he
won once before in 1970, [ am unable to diseern any justi-
fication fur that result.

D

Sinee the plurality’s eonstruction of the “reasonably vecre
sary or appropriate” clause i wnsappoctable, Utae oo baed
discussion of the other arguiaents that respondents ofier in
sipport of the judgment below,

First, respondents characterize the Act as a prazieuatic
statute designed to balance the benefits of u safety (lhl! health

regulation agaiust s costs, Yespondents observe that the
statnte speaks in terms of relative protection by providing
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that sodery et b casuredd Teo Tarous posable,” 20 UL 3L O
3651950, mal by statiog that Lhe "nw mutorigl ':.'np.'-!irlurut"
rerriine et bs to be depesed only fto thie exient feasable”
Respesade s cuaten b st the ter feasibility should be read

Ly requite capsiceration of the economie bunden of @ stand-

acll onot werely s techoelogionl celievability, 1T do pet

A the S

velay o disguree, But respondenls pre-

sendt Lo anrinent taat the expenditnre required by the bens
i frosble e that cespect, The Seeretary
Vevidenee that the costs
of the standar:t wonld Le realily bed by the 20 ufTected
fudistries.  Oune need not ilerine rhie Jeasibiiity requiretuent
with precision jn oeder to conclwle thut the benzene standaed
is "feasilie” in the sense that it will not waterisily hario the
fizianciol condition of the reguluted industries.

Resprondents suguest that the feasihility requirenient shonld
be vuderstoud nor merely to refer to a stawdard’s expense,
but zlso to mandate 2 findiog that the benefits of an accupa«
tional safety and health standand bear a reasonable relation
to its costs. U belivve that the statute's language. structure,
and legizlative hitstory foreclose respendents’ position. [ its
ordinary mieaning ab activity is “feasible” if it s capable of
achievement, not if its benedts entweiph its costs.  See Weh-
ster's Thivd New [aternational Dictionary 851 {1976). Mores
wver, respodents” interpretation woubl render $ 635 (h)(3)
internully inconsisient by reading into the term “feasibie” a
requirement irreconcilable with the express language nathor.
izing the Secretary to set stwulurds assuring that “ho em-
ployee will sutfer material tupairment. ., " Respoidents’
pasition woulil remder that nngoeage merely hortatory.  Aas
neted above, o cost-benefit avalysis is referred to at any
point in the statate or its Tegislative history, an omission
which cannot he deemed inmivertent in light of the explicit
cost-benefit requiraments insertest into other regulatory legis-
lation.”  Finaliv. the legislative history of the feasibility re-
guiretnent. see 1, & supra, demonstrates that Congress’ sole
concern was that statldards be ceonomically and technolog-
lcally achievable,  The leeislative intent was to prevent the
Serretary from raatertally haring the financial condition of

IR RTINS I YRl BN

corviuled o the bosts of subatantiy
1

3 Fimding cdoendity i the ward “fensibile,”™ iy Bryther Rur sgtnse
imoohes the wotebolegaron dovteime, which was List usel to invalidute an
Act of Coogress g 1035 Sehechter Pouttery Corp. v Unéted Stutes, 295
(R 15 While v Brothes Rer oot eliwpuently eegnes that there
ren a0 phaee For el a0 dovirine inoonr jurt-pinedence, T e feankly
pageleal s to why the sene s thonghit ta ine of any pedevinee hers, The
nomdedegdnn doetrie 3s desggied 20 assnire that the et fomlanientsl
tivisns will Tas wede by Conggiese, the chivtil representatives of the
favpeive. ftier dhan by diitmstrators, Soe mininal - definiteness s
therefore eenuinsl an onder or Cougiess to delegate its authodcy to
adnni=te e aueaews

Congrima luas dwen sallicn miy
re-orably phiin nennie, aml it

finite hore, The word “lesible™ hoa a
erpretation can e informed by other
cooeals an wineh Comeress b weab it Sew w27, supra. Since the
terts ge placed g the s tewee with the “no coployee will auffec”
Langeeze, it s clear tlab “teasible™  means h-r!nlmhrgiq':nll_\‘ aml oo
vetnedly e v, Uider the Avr, il Beeretany s allopdsd coinirl-
crabls tiore cailoee tian are sthee ohiginistrdors acetiog audee ditferent

"oy

reantiory statines, Lo slert, Congeess s made “the critiead pobey
dristnns" e this s, se ante, at 16 (Hensgeesy, L, conenrang in the
resull),

Tl plurably’s apunent saagestion, sov anfe, at 33, that the nonlele
gabon dectrome poght e ctodated ol the Secretary seee pernitted to

rezulare deliite by oswnvnantifable riske is plainly weoug,  Sucht o
statone wonbd Tee spase dedingie aml wonkl thos rose 59 constitutionad
Gavshion swler Scharbter Poaftre. NMoroser, Congress contd mitionatly
decpde that g0 waald L Better 1o respire imtnstey (o brae “teasilide” ctnts
than fo subgeet Smetian woikers t an induterminate risk of eaneer and
othee futul disvises,

3 See w27, supra.

yeduter]

Testries e o der to eSsinate ri ks of topaireest
Corvzress did ot matend o prechinde tha Seerctary from taking
I'r;,i:‘.l’.suy sttion where as here o auch [:;I,_,“A, 1o 1 s
Paopeser )

[noorcder to dee

dle this cusel hovever, iU is not neces-arv to
rosutve the question whethior the tern, “feasihility' may con-
teriplate some batuneing of the costs and Lenefits of regeli-
try ectien Taking o secount the uncertaintios in exist-

g Ao le e, the Seonatany nade an express fAnling thut
the hucards of Benene exposurs were suthcicnt to Justify the
repulation’s costs. App 163u Any requiretnent to bu-l.mr:e
costs and benefits cantot be read to fnvalidate this wholly
rational conclusion, A contrary result, furcing the S:.-(‘retzlr-y
tu wait for quantitative dats Ciat may not be available in
the foresecable future, would run directly counter to the
protective purpioses of the Aet®

Finally, respondents suggest hroadly that the Secretary did
not fulfill his statutory responsibility to act an the basis of
“research, demonstrations, exper:ments,” and to cansider “the
latest available scientific data ia the field, the feasihility of
the standards. and experience gained under this and other
health wied safety laws™ 20 UL S0 C $635 (b)Y (3). Here,
they contend, the Seeretary based his dicision solely an
“views and argtnent.”  Brief for Respondents at 52, 1 dis-
agree.  The Secretary compiled an extensive record composed
of over 30 voltines of exhibits,  Moat of those exhibits are
the reported results of research wnid denonstrations represent-

Y Congress' antipinhy towanl emt<beniefit balineing i evident through-
and the Jegishetive history of the Aot Fag

e
“The conts tit wiil b incurosd by etnployers in eeting the standarda

of hraith wnd safety tu b establishedd sder this 'l are, in mv View,
reasiable ol pevem=a ey csts ol o business  Whether we, 43 M-
dividunts, are mvtivated Ty simpde husnadly. ue by ~imple ccononnes, we
calt i luigger penns penlits to dee depeendent
worksite" L, Histore 1130-1131 (Sen,

Sunibaely, Senntor Yachonmeh stated:

v i naale of unhealthy
feton),

“We are tadking abont people’s tives, not the indifferenre of ome cost
weeonntants, We e tafRine gl sassurtg Phe e nd women whee
work i our plints and factosis that they will o homie afrer o day's
work withe thetr bedirs theact. W aee talkine  obaut asshting  our
Atmericin workers wito work with deadty eheameals that when they have
srcumibaterll a few tone's senionty they will et have secuimnlated lung
congestien ond preison in their budies, o somcthrng that will ~trike them
down lnfore they rech refinenent age”  Togs, Histor 310

3 Noe oeed T lisctias tlee poesilailite, miised by venisel foF jactttionet in
oral arzoment, that o deviswmn to mrzulate w0 sibatanee posioe o neshable
thrent to health ami cafers cotdd itsedf e cbadlensed s arbiteary gnd
caprivions ander the Adminiatrative Proeedare Mt Sve Pr. of Oral
Arg, at 28,

3¢ Hospronpletets ules by on the statutory pepiirement (hat the Scere-
ey may aek onby ta present Cwateeidd™ Smpmianoent, Thev eoutemd
that (he ~skandard pronmigated here doms ot G0 wntlog thar categary
beeinise the n=k ix 2o low.  This illh'rpl‘l'l.‘ﬂ' sherivem o s aift trm
the sratmte or e batislative histery, The  =tatute itsedl ~tatex rhat
statalards shondl coseee that o coydoyee will suffer “nuatenad jupais-
Meni.” not naterit) rsk of impainmess.

The Laguage s vonsi=tent with the Jegislaive histoer, Inoan early
version of the Act, the word “impairment” wis aoulifid by “ony”
tiuther than “maternl,”  Sev . S, gopra The feasibiiieye and wedersdieg
requirements wene adided sinoltaneonsiy e pan of o cffort te guabify
the urianal Linguoge anthonang the Secretary to ensure that “no Fin-
ploves will sofler any inmpreartment of health or functional cagueity, oe
dittnishiel life exprectioney”” Semtor Domtiek was concerial that the
photse “anv® jmpiriment weeld fegaee the Secretary to prevent oscet
nes. Tags,  History 345,

The reepandreuts’ constnuetion would pose an enarmons alstacle to
offarty 1o resubate toxie subsbgsees mmler §635 (D) (5). The peobabibty
GF COReting eanerr will it tnat confexts be qpite snpadl with respaeet 1o
aty partionlar eaploree. 15 the statute werr read to cuthorize the
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et the ltestacidlabile seiec ge i

The Seeretuy of-
fered o careful disenssion of these g in the stateinent
aceompanying the permanent staoc bl His nltiaate con-
el

Where, as here, there are gaps o eaisting knowledge the

wsnns were mronnded g eatenane Andings of  fact,

Seerctary’s decision nust heeessarily be hased on cousidara-
tions nf 170“(’_\' as well as on cimirically verthabde foers

[y passing the Occupational Safete el 1eadth Act of 1970,
Ciongress was aware that it was anthorizing the Secretary
tr coulale arets of seicutfie eertainty. But it intended
to require stringent rogialation even when definitive informa-
t.on was unaviailahle, In :'-,--I(;('m':[ the [ll‘[l\libbihlP level of
exposure to hengene, the Seeretary appdied proper Tegal stand-
ards.  His determinations are supported by substantial evi-
dence. The Secretary’s decisivi wus one, then, which the
guverning legislation authurized hitn to muke®

v

In recent years there has been incressing recognition that
the products of technological development may have harmful
effects whose incidence aurl severity cannot be predicted with
certainty, The responsibility to regulate such products has
fallen to administrative ugencies. Their task is not an en-
vighle one,  Frequently no clear causal link can be established
between the regulated subatuice und the harm to be averted.

Seeretury 1o aet only 10 aeanire that “ne cployee will suffer tuaterial
rish of improrment,”
substanees which poses a0 swall ek with respeet to any partivolar
emplovee but whiel will pemetlielss re<nlt o the death of ndmdcfode
fembera ol the emiployee poul.
3% Mehonghe the Court of Appeds eenpbad the Seervtary's finding that
dermal rontaet with benzews conbd canse lenkemnia, 3t set asule the dernsal
vatbzeet srainganl beeaise of the Seeeeaey’s Failnee to perfons an experi-
sl preettngetuded Dvoan ddustey witusa The futlire 1o comduct 1his
Gt s erortiing fue the court, vislateed the <tatutory rentireiment that the
Sewrrtery act on the Lasis of “the best jovatdable evidenes” ana “the latent
Avicaike sewentitie data e the field ™
Tn the hearings befone the ageney. rspomlents preseuted no substantial
cibivrze 1o the poritam Hiat benzene coull b abaorbed through the =hin,
il there was evideooe s the recand to support that pueition. Bath

the Sevretary woeabd bee disabled from panluting

anitmad sl boatan stodues ladd ok sinely alsoeption, I these circum-
stances, the Seeretary was net oblizatead to wnlertake additiona] stadiey
simpby beenase a withess tatifiad that such stinhies would be informmtive.
The tupo=ttion of sawh o reqmrcent wouhl jaralyze the stundard-
setting pravess The Svretany s manlate s to aet on the basia of
“availadibe” evidence, nut evideace which imay become avalalbie in the
[uture

In setting aside the derttal contaet standant, the Caurt of Appenls also
rebed un Bs eonelnsion that the Sereetary hidd not shawan that quanti-
fabde benehits wondd result frome the standard. A< the thaenssion abuve
indicates, the cuer applinad weerreet legal standarts in zo holding.

Ty o) e cre often wnnertain, bot joarton b Coienera.

The ageney st lecide wieliee to tyae

e costs of 1ts owy
vegilatory setion wgainst possibly sih-tantial risks or to wait.
until more definitive miormation Leennwes available—a Juiz.
taent which by its very nature cavnot be hased solelv on deter-
tainations of faet,™

Those delegations. in turn, have been made on the under-
stunding that judicial review would be availablb: to ensure that

“the agency's determinations are supported by substantial

evidlenee und that its ections cdo not exceed the limits set by
Congress,  In the Occupational Safety and Health Aet, Con-
gress expressed eonfidence that the courts swould carry out
this inportant responsibilits. But in this case the phurality
has far execeded its authority. The plutality’s “threshokl
finding™ requirenient s nowhere to he fovml in the Act and
is antithetical to its busic purpases. “The fumlsmentai
policy questions appropriately resobved i Cougress . . . are
not subject to re-examination in the federal courts under the
guise of judicial review of ageney action.”  Vermon! Yankee
Nudear Power Corp. vo NIEDC, 435 U708, 319, 5538 (1978)
tentphiasis in ariginal). Serely this 5 no less teue of the
decizion to ensure safety for the Auprican wotker than the
decizion to provecd swith nuckar pover. See ibid,

Because the approach taken by the plurality s so phinly
irreconcilable witl the Court’s proper institutioned role 1 am
ceetain that it will not stamd the test of time. T albdikelis
huod, today’s tecizion will cone te be regarded s au extrome
reaction to a regulatory seheme that, as the Mewbers of the
plorality perevived it anposead an uoduly lansh hurden on
regulated iodustries. Bat us the Coostitution “does not
cnact Mr. Herbert Snencer’s Suciul Staties.” Lockrer v. Nvw
York, 198 U. 8. 45, 75 (1905} (Hoblwes, J., dissenting). so the
responsibility to serutivize federad adininistrative action does
not suthorize this Court to strike its own balance hetwesn the
costs amil beuefits of vecupational safety stanrdands. T um
confilent that the approach taken by the plurality torday, liks
that in Lochner itself, will eventually be abandoned, and thut
the representative branelies of governuent will once again be
allowed to detenine the level of safety and health protec-
tion to be accorded to the American worker.

» Je W, Lowrsnes, (O Aevepialde Risk: Seaner el the Determine.
tuon of Satety (197820 Stewarr, Paendeses of Talerty, eteeray uialb
Frateenuy: The Colleetive Natiere of Ensreanment:d Qredity and Jodien |

feview of Admnnetrative Aetion, 7 Foviecjanental Law 453, j00-472
{aray,
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MEETINGS SCHEDULED

July 24-23 — Toxic Chemical Safety, Washington, D.C.
(Registrar, Starson Corp., NHCI Div., P.O. Box 133, Stan-
ton. N.J. 08885: tel: (215) 258-7045).

The course also will be held August 4-5 in Milford. Conn.,
August 11-12 in Scranton, Pa., and August 18-19 in Wayne,
NJ.

July 28-August 1 — Auditing Safety Program Management
for Corporate Safety Directors, Atlanta, Ga. (International
Loss Control Institute, P.O. Box 345, Loganville, Ga. 30249;
tel: (404) 466-2208).

July 28-August 1 — Design and Evaluation of Industrial
Ventilation Systems, Salt Lake City, Utah (RMCOEH, Attn:
Katherine Blosch, Bldg. 112, Univ. of Utah, Salt Lake City,
Utah 84112, tel: (801) 581-5710).

July 30 — How to Implement a Safety Program, Burbank,
Calif. (Training Institute, 616 South Westmoreland Ave., Los
Angeles, Calif. 90005; tel: (213) 385-6461).

August 4-3 — Hazardous Chemical Safety, Chicago, Il
{Carol Morris. J.T. Baker Chemical Company, Phillipsburg,
N.J. 08865; tel: (201) 454-2500).

The course also will be held August 7-8 in Cincinnati, Chio,
August 11-12 in Houston, Tex., August 14-15 in Atlanta, Ga.,
August 18-19 in Seattle, Wash., and August 21-22 in San
Francisco, Calif.

August 4-7 — Hazardous Chemical Safety Management,
Orlando, Fla. (Short Course Registrar, Eastek Corp., 3543
Baldwin Drive, Easton, Pa. 18042; tel: (215) 252-1737).

The course also will be held August 18-21 in Minneapolis,
Minn.

August 4-8 — Basic Safety Management, Houston, Tex.,
(International Safety Academy, P.O. Box 19600, 10575 Katy
Freeway, Houston, Tex. 77024; tel: (713) 932-9400).

August 4-8 — Loss Control Management. Atlanta. Ga.
{International Loss Control Institute, P.O. Box 345, Logan-
ville, Ga. 30249 tel: (404) 466-2208).

August 6-7 — Hazardous Material Safety, Milford, Conn.
(Registrar, Starson Corp., NHCI Div., P.O. Box 133, Stan-
ton. N.J. 08885, tel: (215) 258-7045).

The course also will be held August 20-21 in Wayne, N.J.

August 7-8 — Fertilizer Safety, Salt Lake City, Utah
(Maurice L. Greiner, Intermountain Fertilizer Safety
School. ¢/0 J.R. Simplot Company, P.O. Box 912, Pocatello,
Idaho 83201; tel: {208) 232-6620, ext. 338).

August 11-22 — Industrial Hygiene Measurements, Los
Angeles, Calif. (Institute of Safety and Systems Manage-
ment, Univ. of Southern Calif., University Park, Los
Angeles, Calif. 80007).

August 14-15 — Pulmonary Function Testing for Industrial
Nurses, Houston, Tex. (Occupational Lung Clinie, Irct..
7777 Southwest Freeway, Suite 442, Houston, Tex. 77704
tel: (713) 777-4399).

August 18-22 — Fundamentals of Modern Safety Manage-
ment. Sacramento, Calif. (International Loss Control
Institute. P.O. Box 345, Loganville, Ga. 30249; tel: (404)
466-2208). -

August 18-22 — Development and Growth of a Modern
Safety Program, Sacramento, Calif. (Ernest Chaney. Inter-
national Loss Control Institute, P.O. Box 345, Loganville.
Ga. 30249; tel: (209) 485-3720).

August 19-21 — Recognition, Evaluation, and Control of
Occupational Health Hazards, Monroeville, Pa. (Michael
Russak. Industrial Health Foundation, 523! Centre Ave
Pittsburgh, Pa. 15232; tel: (412) 687-2100).
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