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*hlnk there Is any sufficient evidence that 
id W. B. Haughton’s own antomobile was 

Crated by him under the “control or di­
° tiofl, express or implied,” of the defendant 
^eico'te Manufacturing Company. Haugh- 
M jj, hiS answer, said that he was “an 

1 ' t aDa representative of said Company” 
Isteelcote Manufacturing Company). The au­
tomobile was Haughton’s and there is no ev­
idence that he was about his master’s busi- 
pasa and so that the principle of respondeat 
pmerior would apply, in fact, it was being 
operated by Bolick who had no connection 
^ith the Steelcote Manufacturing Company. 
YIjo constitutionality of the act in question 
is well settled by this court and the United 
States Supreme Court. Ashley v.' Brown, 198 

C. 369, 151 S. E. 725; Bigham v. Foor, 
%fl N. C. 14, 158 S. E. 548. Cyc. of Automo­
bile Law (Huddy, 9th Ed.) 15, 16, § 85, p.

workman is engaged, as distinguished 
from one which is caused or brought 
about by the employer’s failure in his 
duty to furnish workman a safe place to 
work.

[Ed. Note.—For other definitions of 
“Occupational Disease,” see Words & 
Phrases.]

2. Master and servant <§=>373.
Pulmonary asbestosis produced by em­

ployee’s inhalation of asbestos dust during 
five-month period held “injury by accident” 
within Workmen’s Compensation Act (Code 
1931, § 8081 (i, r, t).

The term “accident” is defined as an 
unlooked for and untoward event which 
is not expected or designed by the per­
son who suffers injury.

[Ed. Note.—For other definitions of 
“Accident; Accidental" and “Injury by 
Accident,” see Words & Phrases.]

We do not think It necessary from the 
ylew we take of this case, to consider the 
other question of plaintiff involved on this 
appeal: “Is the defect complained of in the 
lervice, or proof of service of process, such 
Its can be remedied by amendment?” In Cyc. 
Of Automobile Law, supra, § 84, is the fol­
lowing: "One seeking to claim the benefit of 
gnbetituted servied, must show full and sub- 
itantial compliance with the provisions of the 
statute In that regard.”

. .For the reasons given, the judgment of 
the court below must be reversed.
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I, Master and servant ®=>373.' .
Pulmonary asbestosis produced by em- 

jiJSIbyee’s inhalation of asbestos dust over five- 
month period held not “occupational disease” 
outside purview of Workmen’s Compensation 
Act where employee alleged and proved that 

• Injury resulted from employer’s negligence in 
'failing to maintain approved dusting or suc­
tion system (Code1931, § 8081 (i, r).

'“Occupational disease” is defined as a 
^disease which is the usual incident or re­

‘-/’ Suit of particular employment in which

3. Master and servant <§=>372.
“Injury by accident” within Workmen’s 

Compensation Act refers to injury produced 
without design or expectation of workman 
(Code 1931, § 8081 (i, r, t).

CLARKSON, J., dissenting.

Appeal from Superior Court, Mecklenburg 
County; Sink, Judge.

Action by Cabell McNeely against the Car­
olina Asbestos Company. From an adverse 
judgment, plaintiff appeals.
. Affirmed.

This is a common-law action for damages. 
Plaintiff alleged that he was employed by the 
defendant as a spinner and worked from 
December, 1929, until March, 1931.- He fur­
ther alleged that the room in which he work­
ed was improperly ventilated,* -and' that the 
atmosphere. therein was , impregnated with, 
fine asbestos dust, and. that-srtch , dust-was 
permitted to accumulate by reason of the 
negligent failure of defendant ,to provide a 
dust system or suction system, 'or to take 
any other precaution for the’protection of the 
health of an employee, and-fhat by reason of 
such negligence the inhal&ttonbf such dust 
impaired and destroyed his health, resulting* 
in pulmonary asbestosis. He further alleged 
that such injuries were proximately caused 
by the negligence of defendant to furnish, 
a safe place to work or to warn and instruct 
as to the hazards of breathing asbestos dust, 
etc., . ...

The defendant denied the allegation of neg­
ligence and asserted that both the plaintiff

m
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A physician examined as a witness for 
plaintiff testified that plaintiff was suffering 
with pulmonary asbestosis.

At the conclusion of the evidence for the 
plaintiff, the trial judge sustained a motion 
of nonsuit, and the plaintiff appealed.

B. S. Whiting and J. L. DeLaney, both of 
Charlotte, for appellant.

John M. Robinson and Hunter M. Jones, 
both of Charlotte* for appellee.

*

BROGDEN, Justice.
(X) Is pulmonary asbestosis produced by 

the inhalation of asbestos dust by an em­
ployee during a period of five or six months 
an •“injury by accident arising out of and 
in the course of the employment,” within the 
purview of the North Carolina Workmen’s 
Compensation Law?

(2) Can such employee, so injured, main-

•>.- i- i
) taih.-*.c^v*l^a^^^pfe:5da»nges," bgbn’alle- 
gation aaaif procffWfettSsdrirdnjnry was pro­
duced by the? negM&mieeof the employer?

Both parties tayltfib “controversy are pre­
sumed to have accepted the North Carolina 
Workmen’s Compensation Act and conse­
quently Bound by‘- its temffi-^.Moreover, the 
evidence* disclosed that dt all limes the de­
fendant had in its employ more than five em­
ployees, so that the jurisdictional question is 
not involved. Code;i93I, | 8081(k).;ii

Code 1931, § 8081{i>, provides that .“ ‘injury 
and personal - injury’ shall mean'only injury 
by accident' arising ojit/of, jpfijh thq",<jonrse 
of the emplpjrmepti and khali not indnfie a 
fflse^ itt-any-fo||5,^ mreept; where it results 
naturally $ n from t3i& acci-

■f Code; 1^31^:; i.;SO&t^ijppvides thab "the 
rights and remedies herein granted to an fem- 

’■ployt^ where .he ^nd his. employer bave-ac- 
- cepted the provisions of thus chapter- respec- 
• tively, to pay and, accept compensation on 
account of personal injury or death By ac- 
cldent, ,shall exclude , all other rights and 
remedies of such employees, his personal, rep­
resentative, -parents, dependents or next in 
kin, as against employer at common law, or 
otherwise, on'account of such injury, loss-of 
service, or death,” etc.

The evidence tended to show that the 
plaintiff entered the employment of the de­
fendant about December; 1930, and stopped 
work on account of disability in March, 1932, 
which constitutes a period of approximately 
fifteen months. The plaintiff testified: “I 
did not have any trouble of this kind prior 
to the time I weBt to work for the Carolina 
Asbestos Company. The first ten months I 
worked there X never lost a day.” Conse­
quently, the “injury” asserted by the plain­
tiff began and progressively produced disa­
bility within a period of approximately five 
months. Plaintiff said: “I never paid so 
much attention to it until the belt came off 
the machine I was operating one day and 1 
went up on the ladder and tried to put it 
back, and I almost fainted up on the ladder. 
I came down off the ladder and sat down 
a few minutes until I got over it and went 
and told the boys to have the belt put on for 
me.” 1

[1] Upon the foregoing facts and pertinent 
provisions of the Compensation Law, the 
plaintiff contends that he is suffering from 
what is generally denominated in compensa­
tion cases “an occupational disease,” and 
that such disease is not compensable, and,
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refore, his sole remedy consists in a com- to his employment with the defendant wlth- 
^n-iaw action for damages. The legal basis out suffering any ill effects from the work. 
®° tlJe contention is that the Compensation He alleged in his complaint and offered evi- 
* t applies to “injury by accident arising dence tending to show that his injury was 
A t of and in the course of the employment,”. produced and proximately caused by the neg-

,1 as an occupational disease develops 
“, ’jy and progressively, such cannot be 
deemed to be an “injury by accident.”

<TI,e defendant contended that the injury 
to plaintiff was either compensable, or, if 
not compensable, he was precluded from 
bringing a common-law action for damages 
hv virtue of Code 1931, J 8081(r), supra, and 
therefore in either event was not entitled to
recover.

■pjie term “occupational disease” has been 
variously defined and interpreted in judi­
cial decisions and text-books. Schneider in 
Workman’s Compensation Law, vol. 1 (2d 
gd) p. 644, said: “A disease contracted in 
the usual and ordinary course of events, 
which from the common experience of hu­
manity is known to be incidental to a par-

ligenee of defendant, in that it' maintained 
no dusting or suction system such as was 
approved and in general use in other as­
bestos plants. Consequently, his allegation 
and proof both established the fact that his 
injury was caused by the negligence of the 
employer, and hence was not “the usual in­
cident or result of the particular employment 
in which the workman is engaged.” That is 
to say, the injury was not produced by the 
inherent nature of the work itself and classi­
fiable as an occupational disease, but was 
produced by the active negligence of the em­
ployer and his failure to exercise reasonable 
care.

[2] However, the plaintiff further asserts 
that his Injury was produced gradually and 
progressively through a period of five

ticnlar employment, is an occupational dis- months, and hence was not an “injury by ac- 
gflge, and not within the contemplation of 
tie Workmen’s Compensation Law.” Elabo 
tation of the definition is found in Gay v.
Hocking Coal Go., 184 Iowa, 949, 169 N. W.
360,363. The court said: “An ‘occupational 
jjlsease’ suffered by a. servant or employee, if 
It means anythingas'distinguiBhed - from a sole remedy open to hhni •The-inquiry then
disease caused or superinduced by an action- ---- - - - - - ~ - -
able wrong or injuryisneither more nor 
jess than a diseaseTwhiehis the usual-inci­
dent or result of the .particular employment 

L& which the workiimnCjh rnjg^d,-as dis-

cident arising , out of and in the course of 
the employment,” and. that the compensation 
statute cavers only such accidental injuries, 
and, therefore, as the injury complained, of 
is not accidental, he is entitled to maintain 
a common-law action for- damages as the

shifts to the question as -to 'Whether the in­
jury -was accidental within-the meaning of 
the Compensation Act, and hence compensa­
ble. The term, “accident” was-defined by this 
court in -Conrad v; Cook-Lewis Foundry Co., 
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servanfewaawEHngr notonly to- ^®£st&>tri* 
al twrjsjEB bufcto accept far less toaubchad 
of ten won in, -court; provided be was-rgure- to 
get- the small sum* without having to fight 
for it’* Consequently, it is obvious that the 
word must not be used in its-restricted and 
teehnlcal.sense, but in a wider and practical 
sense necessary to give workable effect to the 
proper, and juBt administration of the Com­
pensation law.- Variable definitions, have 
been given by the coarts to toe words “in­
jury by accident,*' “accidental injury,’! etc., 
and the applications, of such' definitions to 

, given-cases <n> states of fact have resulted in 
a. divergeneeot concept and interpretation 
which eannot be harmonized or brought.into 

: unison, ^Ifideedf a study of. a host of cases 
produces thneoncinsion, that the lines of in- 
tarpretaUon must be treated, as parallels • In 
note90 of the Workmen’s. Compensation 
Law, snpra, page 643, dozens of . cases are 

.asseahhlt^:’; Stee^ also, In Te Sullivan, 365 
.Mas&^^ieiN. E. 45T, 62 A.D.R. 1458, 
and Annotation; IS A. L. R. 113; Tin tic 
Milling Co, v; industrial' Comm,, 60 Utah, 14, 
206 F. 278, 23A.L. R. 335; Industrial Comm, 
v. Both, 98 Ohio St 34, 120 N. E. 172, 6 A. 
Ii.-R.1466; Iwanicki v. State Industrial Acc. 
Comm., 104 Or. 650, 205 P. 990, 29 A. L. R. 
691. '

Well-reasoned cases proceeding upon op­
posite theories are Jones v. Rinehart & Den­
nis Co. (W. Va.) 168 S. E. 482; Victory 
Sparkler & Specialty Co. v. Francks, 147 
Md. 368,128 A. 635, 639, 44 A. L. R. 363, and 
Sullivan Case, 265 Mass. 497, 164 N. E. 457, 
62 A. If. R. 1458. The West Virginia court 
in the Jones Case, supra, held that a disease 
contracted by an employee was not compen­
sable unless directly attributable to a defi­
nite,-isolated, and fortuitous occurrence, and 
that in such cases the injured party could 
maintain a common-law action for damages 
irrespective of the Workmen’s Compensation 
Act. The Maryland court, in Victory Spark­
ler Case, supra, said: “In this ease, the oc­
cupation of the girl as an employee in a de­
partment of a manufactory of fireworks was 

_ simply a condition of her injury, whose cause 
was the definite negligence charged against 
the employer. The most that is warranted 
to be inferred from the allegations of fact in 
the declaration is that the phosphorous poi­
soning alleged was the gradual result of the 
negligence of the employer. As this negli­
gence was a breach of duty to her, it was not 
to be foreseen or expected by the worker as 
something which would occur in the course of 
her employment. The fact that she continued

:eri* eef<[

at her place of labor, in toedoing of her com­
mon and regular task, makes it clear that 
the phosphorous poisoning happened without 
her design or expectation, and so her injury 
.was accidental. * * * It was by chance 
that employer did not use due care, and by 
chance that the vapor of .phosphorous was 
where its noxious foreign, particles could be 
inhaled by the g}rl. It was by chance that 
the inspired- air carried, these particles into 
her system, sickening her, and causing a 
necrosis of the jaw after fortuitously finding 
a lesion. The injury thns inflicted upon her 
body was accidental by every test of the 
word, and its accidental nature is not lost 
by calling the consequential results a disease. 
Nor can the fudamentally accidental, nature 
of the injurybe altered by the consideration 
that the infection was gradual throughout an 
indefinite period;, as ibis-simply implies a 
slow development of the malady, or that, in­
stead of a single accidental injury, there 
was a succession or series of accidental in­
juries culminating in the same consequential 
results.’’ '

It seems to be generally conceded that, if 
an employee should suddenly inhale a volume 
of air laden with poison or other destructive 
agencies, producing injury immediately or 
within a short period of time, such injury 
would be deemed to be accidental or “injury 
by accident,” but it does not seem that the 
time element should be paramount or con­
trolling. Gabe v. Parker-Graham-Sexton, 
Inc., 202 N. G. 176, 162 S. E. 223. If so, the 
courts are forced into the field of speculation 
in an effort to determine what is a reason­
able time or what standard of time shall be 
adopted in determining the rights of the 
parties. Moreover, it would not seem that 
the unexpected, unforeseen, and, therefore, 
accidental inhalation of deleterious matter 
could be deprived of its accidental quality 
by the mere consideration of whether it took 
five days or five months to produce the same 
result.

[3] An examination of the Workmen’s 
Compensation Act of North Carolina dis­
closes many uses of the expression “injured 
employee” without the qualifying words 
“accident” or “by accident.” So that, un­
less we attempt to whittle down or en­
large words or undertake to put big threads 
through the eyes of little needles, it 
would seem manifest that our act did not 
undertake to limit compensation to cases 
where the injury was begun and com­
pleted within narrow limits of time, hut that 
it used the expression "injury by accident”
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In its common-sense everyday conception as 
referring to an injury produced without the 
design or expectation of the workman. In­
deed, section 13 of the act (Code 1931, § 8081 
(t) declares: "No compensation shall be pay­
able if the injury or death was occasioned by 
the intoxication of the employee or by the 
wilful intention of the employee to injure or 
kill himself or another.” Manifestly, all 
other accidental injuries, not specifically 
withdrawn from the benefits of the act, 
should be logically deemed to fall within its 
purview.

Upon a consideration of the whole subject, 
we are of the opinion that the injury alleged 
in the complaint was compensable, and that 
the ruling of the trial judge was correct.

Affirmed.

CLARKSON, J., dissents.

206 N. C. 580 .
EFIRD et a!, v. SIKES ef a!.

ing for the proceeds of certain notes nego­
tiated by the defendants, as attorneys for 
the plaintiffs, on or about January 17, 1929. 
The fiction was begun on April 7, 1932. The 
defendants relied for their defense on their 
plea that the action was barred by the three- 
year statute of limitations.

The evidence offered by the plaintiffs tend­
ed to show that on January 17, 1929, the 
plaintiffs executed and delivered to the de­
fendants, who are attorneys at law, two notes, 
one for the sum of $2,000, payable to the or­
der of the First National Bank of Albemarle, 
N. C., and the other for the sum of $500, pay­
able to the order of the defendants. Both 
notes were secured by a deed of trust, which 
was executed by the plaintiffs to the defend­
ant O. J. Sikes'as trustee. -The defendants 
negotiated both notes to .the First National 
Bank of Albemarle, N. C., and received from 
said bank, as attorneys for the plaintiff, the 
sum of $2,500. As directed by the plaintiffs, 
the defendants applied the, sum of $1,875 to 
the payment of certain debts.ane by file plain­
tiffs, They have not Recounted to the plain­
tiffs itor the balance i>f, the proceeds of said 
gates.. ..No derngnid-foE SUch. accounting was 
made by .the.-pIaxntifiEs, until the- commence­
ment of •thlsjacfictn. . ... ■' -, .4’ ..

No. 445.

Supreme Court of North Carolina.
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