¢hink there is any sufficient evidence that
4 W. B. Haughton's own automobile was
rated by him under the ‘“control or di-
opeﬂon' express or implied,” of the defendant
gteelcote Manufacturing Company. Haugh-
ton, in his answer, said that he was “an
at and representative of said Company”
{Steelcote Manufacturing Company). The au-
tomobile Was Haughton's and there is no ev-
gdence that he was about his master’s busi-
ness and so that the principle of respondeat
superior would apply, in fact, it was being
rated by Bolick who had no connection
with the Steelcote Manufacturing Company.
The constitutionality of the act in question
s well gettled by this court and the United
gtates Supreme Court. Ashley v. Brown, 198
N. . 369, 161 S. E. 725; Bigham v. Foor,
opL N. C. 14, 158 S. B. 548. Cyc. of Automo-
pile Law (Huddy, 9th Ed.) 15, 16, § 85, p.
166, .
we do not think it necessary from the
yiew we take of this case, to consider the
other guestion of plaintiff involved on this
sppeal: “Is the defect complained of in the
_ service, or proof of service of process, such
_ a8 can be remedied by amendment?” In Cye.
" gt Automobile Law, supra, § 84, is the fol-
jowing: "Omne seeking to claim the benefit of
gabstitoted service, must show full and sub-
atantial compliance with-the provisions of the
gtatute in that regard.”
" For the reasons given, the judgment of
" the court below must be reversed.
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Master and servant €=373.7 7. -
‘Pulmonary ashestosis produced by em-
FPployee’s inhalation of asbestos dust over five-
month period hkeld not “occupational disease”
-ontside purview of Workmen's Compensation
Act where employee alleged and proved that
" Injury resulted froimn employer's negligence in
failing to maintain approved dusting or suc-
on system (Code 1931, § 8081 (3, ). -
“Qccupational disease” iz defined as &
“~digsease which is the usual imcident or re-
~gult of particular-employment in which

service of
te. Bolick, ;
utomehile af §
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workman is engaged, as distinguished
from one which is caused or brought
about by the employer’'s failure in his
duty to furnish workman a safe place to
work,

[Ed. Note.—For other definitions of
“Occupational Disease,” see Words &
Phrases.}

2. Master and servant €=373.

Pulmonary asbestosis produced by em-
ployee’s inhalation of asbestos dust during
five-month period keid “injury by accident”
within Workmen's Compensation Act (Code
1931, § 8081 (i, r, t).

The term “accident” is defined as an

unlooked for and untoward event which
is not expected or designed by the per-
son who suffers injury.

{Ed. Note.~For other definitions of

“Accident; Accidental” and “Injury by
Accident,” see Words & Phrases.]

3. Master and servant €&5372,

“Injury by accident” within Workmen’s
Compensation Act refers to injury produced
without design or expecfation of workman
(Code 1931, § 8081 (i, 1, t).

CLARKSON, J., dissenting,

—e e

Appeal from Superior Court, Mecklenburg
County; Sink, Judge.

Action by Cabell McNeely against the Car-
olina Asbestos Company. -From an adverse
Jndgment, plaintiff appeals,

_ Affirmed.

This is 2 common-law action for damages.
Plaintiff atleged that he was employed by the
defendant as a spioner avd “worked from
December, 1929, unfil- March, 1931: He fur-
ther alleged that the .roomiin which he work-
ed was improperly ventilated; -and that the

* atmosgphere . therein. was . impregnated with

fine asbestos dust, and that-such dust was

permitted .fo accumulate by -veason of the

negligent failure of defendant to provide a

duost gystem or suction sysfem, or to take

any ather precaution for-the¥protéction of the

health of an employee, andithat by reason of

such negligence the inhalation -6f such dust

impaired and destroyed his health, resulting®
in pulmonary asbestosis. He further alleged

that such injuries were proximately caused

by the negligence of defepdant fo furnish

a gafe place to work or to warn and instruct

as to the hazards of breathing asbestos dust,

ete., -

The defendant denied the allegation of neg-
ligence and asserted that hoth the plaintiff

G-oFor cther cases see xaine topic and KEY NUMBER in ail Key Number Digests and Indexes
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Ty and personal.injury’ shall meéan only injury
%y accident arising out of and.. in the Ltourse
- Vof the employmegt, am’ﬁ shall not include a

- gation- &wd: proofil ﬁme&*m}uy was pro-

duced by the negﬁ'gei:wof the employer?

Both parties tot tip” controversy are pre-
sumed fo have amepbed‘thé North Carolinga
‘Workmén's Gompensaﬁon Act and conse-
quently bound by it terms;\Moreovez, the
evidence- disclosed that dt all times the de-
- “fendant had in itaemploy‘ more than five em-
ployees, so that me Jurisdictional question is

ot involved. Cade i93I § 80810k). %
* Code 1931, § 8081(i}, pmvidea that ©  “Injiry

e Jisense in-any. fon"m ‘exeepf. where it Tesylts

Fiong: nann'aliy and’ unaxoi&ab]y trom the acci-

FE o4 ,&1-“‘

8981{z)ﬁawvides that “the

fights amd remed.tes hm;eixfgranted toan em-

5, ployée. where .he and. ‘his: employer have-ac-

Aina. Asbestos Com@any T mever lost B ‘day.

- Thé ;vnmt ‘pit 9 many. different grades- of
* -asbestos-ddring *th& time I worked there I

really don’t kniow. “£hé mames of the gradss.
*. * % Yhen I threw it in the machine
smoke. would fly-from.the dust. * * * A
Iot of timies it-got.so dusty it would settle on
t.he electnc bulbs. .

A iahysmian examined as a witness for
plaintiff testified that plaintiff was suffering
with pulmonary asbestosis,

At the conclusion of the evidence for the
plaintiff, the trial judge sustained a motion
of nonsuit, and the plaintiff appealed.

B. S, Whiting and J. L. DeLaney, both of
Charlotte, for appellant.

John M. Robinson and Hunfter M. Jones,
both of Charlotte, for appellee,

BROGDEN, Justice,

(1) Is pulmonary asbestosis produced by
the inhalation of asbestos dust by an em-
ployee during a period of five or six months
an “injury by acecident arising out of and
in the course of the employment,” within the
purview of the North Carolina Workmen’s
Compensation Law?

(2) Can such employee, so injured, main-

- cepte(l the pronsions or this chapter respec-
: tively,, to, pay ami accept compensatlon on
. account of personal injury or death by ac-
: cident, shall exclude. all other rights and

‘remedies of such employees, his personal.rep-
tesentative, parents, dependents or mext in
kin, as agamsf: employer at common law, or
otherwise, on account. of such injury, loss of
service, or death,” ete.

The evidence tended to show that the
plaintiff entered the employment of the de-
fendant about December, 1930, and stopped
work on account of disability in March, 1932,
which constitutes & period of approximately
fifteen months. The plaintif testified: “I
did not have any frouble of this kind prior
to the time I went to work for the Carolina
Asbestos Company. The first ten months I
worked there I mever lost a day.” Conse-
quently, the “injury” asserted by the plain-
tiff began and progressively produced disa-
bility within a period of approximately five
months, Plaintiff said: “I never paid so
much attention to it until the belt came off
the machine I was operating one day and 1
went up on the ladder and tried to put it
back, and I almost fainted up on the ladder.
I came down off the ladder and sat down
a few minutes until I got over it and went
and told the boys to have the belt put on for
me,”

[1] Tpon the foregeing facts and pertinent
provisions of the Compensation Law, the
plaintiff contends that he is suffering from
what is generally denominated in compensa-
tion ecases “an occupational disease,” and
that such disease is not compensable, and,

¢; his sole remedy
action for damage:
e contention is that
plies to “injury by
fand in the course of
as an occupational
and progressively,
i to-be an “Injmry b

compensable, he wa

ag a common-law a

e of Code 1931, § &
ore in elther egvent w

¢h from the common

ty is known to be It
r employment, Is &
and not within the
“Workmen's Compensat
oo of the definition i
King- Coal Co., 184 Yov
"863. 'The court said:
@isease guffered by a serv

disease caused or superint
Ble wrong or injury, is
1es&than a disease which
ent or result of the par
fir which the workman i
Aiinguished from ome w}
. =% brdught about by the empl
duty to furnish him 24 S
It the employer fails to P
safe place to work, or £
specific requirements of
respect thereto, and a8 2
lect the employee is in
of such employer cannot
ing such injury an ‘occul
by showing that disease
often the accompanimen!
employment, even Wwhen
been exercised by the ex

These definitions have
_ 7 and have been generally
and text-writers as COTIT
- eorrectness and applyin:
= in the case at bar, it
*_ Dlaintif was not injur
- “occupational disease.”

fed that he had worked
in Charlotte for about




¢herefore, his gole remedy consists In a2 com-
) mon-1aw action for damages. The legal basis
for the contention is that the Compensation
Act applies to “Injury by dccident arising
out of and in the course of the employment,”
and, as 810 occupational disease develops
slowly apd progressively, such cannot be
deemed to be an “injury by accident.”
qhe defendant contended that the injury
pmmtiff was either compensable, or, if
not compensable, he was preciuded from
pringing 2 common-law action for damages
py virtue of Code 1931, § 8081(r), supra, and
therefore in either event was not entitled to

yecover.
The term “occupational disease” has been
cariousty defined and interpreted in Jjudi-
cial decisions and text- books. Schneider in
workman’s Compensation Law, vol. 1 (2d
Ed) p. 044, said: “A disease contracted in
the usnal and ordinary course of events,
which from the common experience of ha-
manity is known to bé incidental to a par-
ticalar employment, 'is an ‘pccupational dis-
ease, and not within the contemplation of
the Workmen's Compensation Law” Elabo-
gation of the definition s found in Gay v.
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to his employment with the defendant with-
out guffering any ill effects from the work.
He alleged in his complaint and offered evi-
dence tending to show that his injury was
. produced and proximately caused by the neg-
ligence of defendant, in that it mmaintained
no dusting or suction system such as was
approved and in general use in other as-
bestos plants. Consequently, his allegation
and proof both established the fact that his
injury was caused by the negligence of the
employer, and hence was not “the usual in-
cident or result of the particular employment
in which the workman is engaged.” That is
te say, the injury was not produced by the
inherent nature of the work itself and classi-
flable as an occupational disease, but was
produced by the active negligence of the em-
ployer and his failure to exercise reasonable
care,

[2] However, the plaintiff further asserts
that his Injury was produced gradually and
progressively through & period of fve
months, and hence was not an “injury by ac-
cident arising. out of and in the course of
the employment,” and that the compensation
statute covers only such sccidental injuries,

IGO0 AL, Yo' b & W~ AP
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'semnmagwaﬁngmt onI:t to. gheagart

-~ . . Jory by accldent,”
;and the applications. of such: definifions.to

‘r.vem(} A.nnotatior;‘
- Millikg Co. v Industrial Comm., 60 Ttah, 14,

al berjurs; butto accept far less: thazehe had
ofter-won In courty provided he was:gure to
get- the small sum- without- having: to -fight
for it” Consequently, it is obvious that: the
word ranst nob be nsed in its.restricted and
technical sense, but in a wider and. practieal
sense necessary to give workable effect to the
proper -and Just adwministration of the Com-
pepsstion Law, Variable- definitions. have
been” given by -the courts to. the words: “in-
“accidental injury,! ete,

-, ghven tases on: states-of fact have zesulted in
A, dive:genae -of, concept. and interpretation

" which- eanno ba harmpnized or brought.inte

uni.soatmIndeed, a study. .of& host of cages

SRS pmduees; the-condumon that the lines of- in-

ta‘pretaﬁon must be freated as paraliel.-In
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Law, _supra, page 843, dozens of cases. are

. _hssembled. 'See; also, In ‘e Sullivan, 265

MWMI&LNEWGZA.ILB.MS&
13 A. L. R. 1123 Tintie

206 P: 278, 23 A. L. R. 335; Industrial Comm.

" v Roth; 98 Dhio St. 34, 120 N. E. 172, 6 A,

1o R. 1466 ; Tivapicki v. State Industrial Ace.
Comum., 104-Or. 650, 205 P. 990, 20 A. L. R.
691,

‘Well-reasoned cases proceeding upon op-
posite theories are Jones v. Rinehart & Den-
nis Co. (W. Va) 168 8. 1. 482; Victory
Sparkler & Speecialty ©Co. v. Francks, 147
Md. 368, 128 A. 635, 639, 44 A. L. R. 368, and
Sullivan Case, 265 Mass. 497, 164 N. H. 457,
62 A. L. R. 1458, The West Virginia court
in the Jones Case, supra, held that a disease
contracted by an employee was not compen-
sable unless directly attributable to a defi-
nite,-isolated, and fortuitous occurrence, and
that in such cases the injured party could
maintain & common-law action for damages
irrespective of the Workmen's Compensation
Aect. The Maryland court, in Victory Spark-
ler Case, supra, said: “In this ease, the oc-
cupation of the girl as an employee in a de-
partment of a manufactory of fireworks was

_ simply a condition of kher injury, whose cause

was the definite negligence charged against
the employer. The most that is warranfed
to be inferred from the allegations of fact in
the declaration is that the phosphorous poi-
soning alleged was the gradual result of the
negligence of the employer. As this negli-
gence was & breach of duty to her, it was not
to be foreseen or expected by the worker as
something which would occur in the course of
her employment. The fact that ghe continned

at her place: pf 1abor; in the doing of her com-

mon and-regulay task, makes it clear that
the phosphorous poisoning happened without
her design- or expectation, and so her injury
,wag accidental. * * * It was by chance
that employer did not use due care, and by
chance that the vapor of_g{tosphorous was
where its noxious foreign particles could be
inhaled by the girl. It was by chance that
the inspired.air carried. these particles into
her system, sickening . her, and causing a
necrosis of the jaw after fortuitously finding
a lesion. The injnry thns inflicted upon her
body was accidental by every test of the
word, and its accidental nature is not lost
by -callmg the consequential results a disease.
Nor can the fudamentany accidental nature
of the injury be altered by the consideration
that the infection was gradual throughout an
indefinite period, as this. simply implies a
slow development of theé malady, or that, in-
stead of 'a single accidental injury, there
was a succession or series of accidental in-
juries culminating in the same consequential
resvlis.”

It seems to be generally conceded that, if
an employee should suddenly inhale a volume
of air laden with poison or other destruective
agencies, producing injury immediafely or
within a short period of time, such injury
would be deemed to be accidental or “injury
by accident,” but it does not seem that the
time element should be paramount or con-
frolling, Cabe v, Parker-Graham-Sexton,
Ine,, 202 N. C. 176, 162 8. E. 223. If so, the
courts are forced into the field of speculation
in an effort to determine what is a reason-
able time or what standard of time shall be
‘adopted in determining the rights of the
parties, Moreover, it would not seem that
the unexpeected, unforeseen, and, therefore,
accidental inhalation of deleterious matter
could be deprived of its accidental quality
by the mere consideration of whether if took
five days or five months to produce the same
result,

[3] An examination of the Workmen's
Compensation Act of North Carolina dis-
closes many uses of the expression “injured
employee” without the qualifying words
“accident” or “by accident.” So that, un-
less we attempt to whittle down or en-
large words or undertake to put big threads
through the eyes of little needles, it
would seem manifest that our aet did not
uwndertake to limit compensation to cases
where the injury was begun and com-
pleted within narrow limits of time, but that
it used the expression “injury by accident”
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in its common-sense everyday conception as
referring to an injury produced without the
design or expectation of the workman. In-
deed, section 13 of the act (Code 1931, § 8081
{t) declares: “No compensation shall be pay-
able if the injury or death was occasioned by
the intoxication of the employee or by the
wilful intention of the employee to injure or
kill himself or another.” Manifestly, all
other accidental iInjuries, not specifically
withdrawn from the benefits of the act,
should be logically deemed to fall within its
purview.

Tpon a consideration of the whole subject,
wa are of the opinion that the injury alleged
in the complaint was compensable, and that
the ruling of the trial judge was correct,

Affirmed.

CLARKSON, J., dissents.
( Evwer

2.

208 N. C. 50 . o
EFIRD et al. v. SIKES ef al.
No. 445,

Supreme Court of North Caro‘Ima. -
- May 23 ‘1934. * i
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ing for the proceeds of certain notes nego-
tiated by the defendants, as attormeys for
the plaintiffs, on or about January 17, 1929.
The action was begun on April 7, 1932, The
defendants relied for their defense on their
plea that the action was barred by the three-
year statute of limitations.

The evidence offered by the plaintiffs tend-
ed to show that on January 17, 1929, the
plaintiffs executed and delivered to the de-
fendants, who are attorneys at law, two notes,
one for the sum of $2,000, payable to the or-
der of the First National Bank of Albemarle,
N. G, and the other for the sum of $500, pay-
able to the order of the defendants. Both
notes were secured by a deed of trust, which
was executed by the plaintiffs to the defend-
ant O. J. Sikes as trustee. The defendants
negotiated both notes to the First National
Bank of Albemarle, N. C., and received from
said bank, as attorneys for the plaintiff, the
sum of §2,500. -As directed by the plaintiffs,
the deferdanty applied the sum of $1.875 to
the payment of certain debts Gne by the plain-
taff& ‘They have nof gecounted to the plain-
tin?sio: the } I)alance m: the Droceeds of said
;mtes. No demand ton ‘smch; acconntmg was
made hy the ;plamtif!s, unﬁl the commence~
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