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III.

Speech for Medical Directors
Club of Chicago

January 5, 1978
WOMEX IN THE WORXPLACE
Today, two=-fifths of the entire work force is female.
Despite the attempt of some £ 'ﬁ§§§§§and employment
Giscrimination agencggi gnefa the physiclogical
differe cea§E§y and women, in fact, the unique
role wemen gtray in the reprocductive process has created
problems for the working woman, her employer, her fetus
and for society as a whole.
One problem 1s the management of the pregnant female
in the working environment.
A, A medical director's initial inguiriss with respect
to this problem should be:
1. What is the state of the health of pregnant
employee
2. What 1s the nature of her working environment
B. Courts have repeatedly struck down broad policies
involving mandatory discharge or mandatory leave
for pregnant employees where such policies are
based on presumptions regarding the pregnant em-
plovae's ability to perform her job duties.
RECEIVED
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l. For example, in the case of Cleveland Board of

Education v. Lafleur, 414 U.S. 632 (1%74), the

United States Suprame Court held that & mandatorv

maternity leave policv which reguireé pregnant

teachars to go on unpaid leave five months before
the expected childbirth ancd ngggggﬁurn until
three months aftex ch%ézrigggy s unconstitutional.
The Supreme Coug® %%yclud;d'that such cutoff dates
were unc t'blon;l because they were arbitrary
and created conclusive presumptions regarding an
individual's ability to continue or to resume her
job duties.
¥owever, unless a collective bargaining agresumen:
expressly provides otherwise, an employer is not pre-

cluded from deing the following:

1. Arn employer may reguire a pregnantc amployee

-

to report her pregnancy and provide a certifi-
cate from her doctor as to her fitness to con-

tinue working.

2. An employer may also have its medical director

review the certificate of the employee's per-
sonal physician.

3. An employer has the right t¢ have the employee
exzmined by a company doctor at its own expense.

4. If the company doctor disagrees with the emplovee's
personal physician as to the pregnant emplovee's

fitness to continue werking, the employer should
-2-
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follow its own doctor's advice because the
cempany doctor will have a greater underscand-
ing of the stressas of the particular working

environment.

a. Arbitration law, that is the principles

———

derived from grisavances bro§§§t pursuant

rgaining

to a perticular cc%le 3
agrzement w;'c. hayee been adjudicated in

the Zon forum, provides that where
eful

ne conilict in expert medical |

ag

opinion exists, an emplover has the right

to rely on any bona fide opinion, even

v ——— 7 m e m m—m mr a ——

the most conservative, so long as such
opinion appears to have been fairly,

reasconably and nondiscriminatorily derived.

b. EEQ, i.e., egual employment opportunity or

—— e

employment discrimination, law requires

o m————— m L

the employer to show that a "business_

necessity” standard_has beep‘?gtgﬁiégd_
btefore an employer will be permitted to
exclude from employment--either through
leave or terminaticn--a pregnant emploves.
Business necessity is defined as "neces-

sary for the safe and efficient operation

of the business",
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Meeting this starndard places a greater
burdan on tie emplover than the arbitra-
tion law standard because he must show

not only that his docter's opinion is
fairly, reasonably and n%éf rimina-
torily derived £ that there is
ne ava %&ﬁ%%) e*na ive short of manda-

nity leave which will have a
lesser discriminatory impact on the
Pregnant employee.

Fer examples, the ZEZCC, the Zgual Zmzloy-

,--_..l..-'a_
i

ment O

s

dressed itself to two cases involving
pregnant X-ray technicians. The EEOC is
the federal agency which administers and
enforces Title VII of the Civil Rights
Act of 1964, Title VII is the 1964 law
which prohibits discrimination in employ-
ment on the basis of race, color, reli-
gion, sex or national origin. In the
first of the two pragnant ¥X-ray techni-
cian cases, the employer's policy reguired
the emplovee's resignation as soon as she

was aware she was pregnant. In the

gsecond case, the employer's policy re-

guired the emplovee to go cn an unpaid

8FS5
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maternity leave as socn as she was aware

she was pragnant. (See, CCE TEQOC Decs.

46442 and 46443.)

a)

b)

Emplovers sought to justify “he poli-

cies on the grcund tx§§§§§diation ax-

posure cou’d 1 damage, and

£h Q;§§§§ licies were nacessary to
A\
serve the health of the unborn

child.

The EZQC never addrassed itself direc:ly
to the question of whether or not pro-
tection of the fetus was sufficient justi-
ficaticn for the policies because it,
instead, struck down the pelicies on the
theory that lesser discriminatory alterna-
tives were available. In the first case,
instead of resignation, a pregnant em-
ployee should have been permitied a leave.
In the second case, instead of leave,

transfer opportunities should have been

explored.

Another, more subtle problem, is the effect of the working
environment on the employes's resproductive capability.
This problem is particularly acute in envﬁronuents

toxic substances are present.
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B.

It is a proplem which could have its effect
preconcepticn or post-concapiicn, derending if the
substance is a mutagen, teratogen or transplacental

carcincgen.

V. Pre=-conception Concerns

A, If the substance in the workplaca Eé; tagen, an
es it

emplover's first inguiry s“ou

X affect
males in the same or '4 mb rab‘e manner as it

affects fema

1. EEOC offfcials nave indicza:ed to me that any

emplovment pelicy which p

isits or otherwise
restricts the employment of women because of the
presence of a mutagen in the working environment
will be considered in violation of Title VII of
the Civil Rights Act of 1964 if it can be shown

that the mutagen underlying the policy also

aff2cts men not subject to the policy's restric-

tions.

B. Another cuestion the employer should explore if the
substance in the workplace is a mutagen, is can the

employer sufiiciently control the female employvee's

exposure short of prohibiting her empleoyment entiresly?

1. Fcr example, are there minor or practicable work
assignment adjustments availakle which will elimi-

nate the oprortunity for exposure to the mutacen?
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Ars there engineering ceontrols available to pre-

vent exposure, e.g., improved ventilation, systerm

enclecsures, etc,?

Will the use of perscnal protective eguipment be
sufficient to prevent exposurz? For example, if

Xzesure o the mutacgen occu“s throueh inhalation,

will the use of reso“*_sggﬁgg ective devices

sufficiently pr exposure? Qr, if expo-

surs occ«:ﬁ»&f} ch 2bscrztion, will the use

gggc_lva clothing protect the emplovees?

a. Unfcrtunately, respirators cannot be worn by
a2 substantial porticn of the working population
for both psycheologiczl apnéd phyvsiological reasons

such as

1} Claustrophobia
2) Heart problems

3) 8kin irritations

4) Severe headaches

w. O3Ex’'s own respirator expert at the vinyl
chloride hearings described all respirators
as "instruments of tcrture"

c. My persconal experience with the vinyl
chloride and polyvinyl chloride industry
has revealed that emplovees réfuse to
wear resumirators, jimmy them for gresater

comfcrt, or simply cannot wear them.

-7=
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1) This preblem is exacerkhated when th
substance invelved deces neot cive the
éxposed employee immediate physical
discomfort, such as viayl chloride which
is a colorlass, odorlsss, tasteless
gas at rocm temparzturs :§g§ sure.

Y

2} The emplcyee%' no imm
diz "e to keep wearing the

exXcesstvely uncemfortzble respirator.

!

4

d. Protective clothing is similarly uncomfortabl

1]
(9]
it

i+

hot and bulky. EImployees find that prot iv
clothing severelv hinders them in performing

their job functions.

e. Indeed, both respirators and protective clcothing
can themselves create hazards for the emplovess

by obstructing their ability to see and move.

C. Employers are obviously concerned regarding their

liability for consequences of a workplace mutacen.

1. Renslow v. Mennonite Hospital, 67 I1l.2d4 348

(August 8, 1977). Illinois Supreme Court
held that a child not conceived at the time
its mother was negligently transfused with
incompatible blood will have a cause of action
against, i.e., a right to sue, the negligent
nosvital and dector for its injuries resulting

frem their negligent conduct.

-8-
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2. Mother was 13 years old when, on two occa-
sions, she was negligently transfused wizh
Rh-positive klced. Mother's Rh-necative
blood was incompatible with, and was sensi-

tized by, the Zh-positive blood.

b. At the time, the 1l3-vear o0ld had no knowledge

of an adverse reachion fr Eﬂ%?%%yurooe_

transfusion.

later.

c. First dlSCKQ?f%@gszrlng pregnancy, 9 years

d. Improper transfusion and resulting sensi-
tization of mother's blcod allegedly caused
prenatal damage 9 years zafter transfusions

took place.

What is the significance of the Renslow decision
to employers? Should the Renslow decision bhe
applicable to the employment context (and there
is no legal reason why it should not be)'a child
born damaged as a result of his mother's or

even his father's exposur=s to an occupaticnal
mutagen may have a cause of action against the

parent's employer or former employer.

The applicability of the Renslow decision to
the emplovment context raises serious and

ccmplex medical and legal cuestions. Since
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tie legal gquesticns are rather esoteric and,

obvicusly, nct ¢Z primaxry csncern to yeou, I

will not burden you with a .discussion of them
here.

Eowever, one elament in a rnegligence case is
foraseeability, i.e., whether it was foresee-

able that a particular act would result in

harmn.

Here the role of the comg§%§ uegical director

iz crucial. 1IZ Zxe Rghicil direcior suspects
’d\ % ‘

that a subg:if_ ®»2s or cculd have a mutagenic

or cth;§gg€xic 2fferct, he must warn the company.
This is obvious and clearly falls within a doc-

tor's medical ccde of ethics.

A more subtle problem is whether the medical”
director and the company has an obligation in
the first instance to determine whether a
substance has any toxic effects befcre they
even allow any employee to be exposed to the

substance.

It is not inconceivable that in the not-too-
distant future a court will hold that, in
light of the ever-growing evidence of the

toxic effects of occupational chemicals, an

-employer is obligated to determine these

effects before allewing its employees to be

excosed, not just controlling exposure after

BFS aa5643
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the toxic effscts come to light.

,8. OCne large problam with the Renslow decisicn is

that it, in effect, permits the accrual of

bility aover decades.

&. A minor has usually 2 to 3 vears aftar

reaching its majority to initizte a law-

for example, iPQ§§§§ia enic exco-

sure occur:e *iO
; suit was brocught by an

tio = Y
%Eggd cnild when he resached the age

sult.

ars prior to concep-

of 20, the employer would be accruing lia-
bility for 30 years!
. Maturxzlly, thiz firz lzzea zrsates tra-

mendous lecal and medical problems for
the parties involved su:ch as finding
evidence, reconstructing events, remember-
ing circumstances, preserving medical

data . . .
Post~conception Concerns
A. Particularly involves teratogens and transplacental

carcinegens.

8. Problem currently exemplified by the experience of

the vinyl choride - polyvinvl chloride industry.

L. In 1974 the Medical Directoer of 3.7. Goodrich's

Lecuisville PVC plant discovered that over the

=11~
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vears several of the companv's 2VC weorkers had

died of a rare form of liver cancer,.

This was rsporizd to 0SHA and NICSH in January
1974 and, almost concurrently, laboratory tasts
began to preduce results indicazing thac VI, a
gas at room tamserzture and pressures which is

the basic element of the w1ceL§£§€§§ Plastic

PVC, was a carcin cgen Cu ngiosarcona

of the llvn*(i»%%gégns ex_osed.

Hearings re held during 1974 and in that vear
beth an emergency temporary standard and a final
standard regulating occupational exposure to VCM

were promulgated by OSHA.

Among its reccemmendations to CSHEA in March 1974,

NIOSH made the following rzcommendation:

"In view of the preliminary results of
animal toxicology studies, it is recom-
mended that no woman who is pregnant or
who expects to hecome pragnant should be
employed directly in vinyl chleride
monomer operations.”

The basis for this NICSH recommendation probably
were the early reports from the VCM experiments
being conducted by Dr. Ce;are Malteni in Bologna,
Italy. Dr. Maltoni's studies were the most ad-
vanced experimentation on the carcinogenic eflects
of VCM4, His experiments showed that ofifspring

of pregnant rats who were exposed to VCM for only

7 days during their pregnancy developed angiosar-

-12-
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cmas; however, the mothers of such ofispring

0

revealed no such tumors. From thesa exczeriments

Dr. Maltcni conclucded that VCM is5 a transplacen~

IIJ

tal carginogen and, alsc, the ZIztuses who come
irto contact with VCM thrsugh their mother's ex-
Dosure are prokably more susceptible to the

carcinogenic effects of VCHM than are adults.

.

[Mal=cni, Cesare and Lefemine,
Guisepre, "CarcluocenLCL*" Bio-
Assays of Vinyl Chloride Cu*—

rent Results", 249
New York Acaagigror

195-218 {

Desnfﬁgiggzb;icommendation of NIQEE and suvise-

cuent testimony at the OSHA hearings by Dr.
ving Selikoff to the same effect, 0SEA made
no refaresnce whatscever to VCM's transplacental

carcinogenic properties. in the final standazd.

Nevertheless, as a result of the Maltoni data
and some German experiments conducied by Dr.
Gerhard Volkheimer, several PVC manufacturers
concludad that they were obligated to exclude
women capable of becoming pregnant frcm jobs

invelving direct VCM exposure.

Employers concluded that this policy was neces-
sary because there does not now appear to be
availatle an alterrnative policy or practice

.

which would have a lesser discriminatory impact

n females while still protecting them or their

@]

fatuses:
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State cf technoloc¢y is such that veu cannet
control or guarantee acainst vericdic VCM

exposure.

11}

For the reascns discussed earlier, emplover
can't keep female employees in respiratcrs
constantly.

Can't merxely transfer an emplovae whan she

becomes pregnant because an exgposurs could

occur heiors the pregnanc: %%}even detec*ed,
1) Indeed, the qy %@fetus is

v

most s tiole® to toxins because
@ cell turncgver, the relative

ck of detoxification mechanisms,
and the immature biological barriers

in the very young fetus.

Amoco 0il instituted a policy for its toxic
substances division whereby all womer :had
to check in monthly to certify they were
menstruating or otherwise had no reascn to
believe they were pregnant. In one case,
an emplovee went three months before her
pregnancy was detected. See, 64 La 511

{1875).

Conseguences that have arisen thus far from the

decision of one of my clients to prohibit the

empleyment of women of child-bearing ability in

=-14=

BEFS

aes5647”




direct VCM expcsure jobs have besen the follcw-

roltTra-

fu

A grievance was £iled and went tc
tion. The axbizsrator found in the Cerzanv's
favor on the ground that the exclusicnzry
policy was a reasonable safety rule whict

the employer Zas the righit to groscrizs undser

the terms of the colleCt;ve bargaining zgree-

%gsr::ina-

ing.

ment.

My client also has an EEQC se;

tion class action cu ﬁtl

.
Adcdiwiconall- g%y nt nhas had the 0OZZice

of Fedegggggontract Compliance Prograzs,
the agency responsible for enforcing <he
non~diserimination restrictions on govarn-
ment contractors, institute a complia:ce\
investigation of the company because of this
policy. If the OFCCP concludes that the
pelicy is discriminatory, the companvy scould
be debarred from all goveraoment contrz=cis.
This client has, as have other emplovsaczs
which have instituted a ccmparable gollicy,
decided that it would prefer to fzace an

EEQ action now rather than a damages acticn

BFS

0856485




[¥e )

Unforitunately, the preblems engendersd in dealizag

with this matter have besn exacerbated by Zaderzl
agencias continually passing the buck cn zhis

issue. For example, with resgpect '%%;CM, a

meeting was held in Waszgriftor . in Mareh 1877
at which one ol §E§§§}nby, myself, ané 20 covern-
ment ag 2sentatives met toc digcuss the

a, OSHA representatives statz2d that the CSEHA

standard does not cover trhe proklen.

b. EEOC representatives claimed that their
agency has no capability to evaluate the

medical data provided by the company.

¢. Although Dr. John Finklea of NIOSH sizted
to those at the meeting that a transplza-
cental carcinogen is probably not as dangerous
in the first trimester as later in the prag-
nancy, he would not provide the company with
a2 letter that it is safe to employ women in
VCM exzosures jobs and transfer them when a

pragnancy is discovered.

l' li

To say the least, this meeting accomplish

BFS
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SVIII.

Clearly, the prorlem of the female emploveas working in an
environment wihich may have potantially daleterious effacts

uren her repreoductive capsbility is complex and vervasive.

At this juncture, the ceonflicting objectives of different
federal agencies as well as the dearth oI relevanit scienzis
and medical data have seriocusly hampered the development of

%F%’cbxem which

13bor and the mecical com~

a reasonable and consisten: res
fal

governmen=, induséEggggggégi

munity can live with.
Until such time as a viable policy can be developed, com-

pany Medical Directors should keep the following in mind.

*A. A mother cannot waive the right of her fetus or

ultimately born chiléd to sue for damaces.

» B. OSHA standards currently do not address themsalves
to the problem of the susceptible fetus or the

susceptible adult for that matter.

»C. Ceomparative conseguences of a damages lawsuit vs. an

EZ0 action should be carefully considered.

;1. Public relations from a damages lawsuit invelving

an injured child can be guite devastating for a

company.

2. Liability from such a damages lawsuit can be
astronomical as compared with an EEO bakkpay

awarg.

-17-
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a zolicy is deemed to e medically necessiitated,

make sure it is well-drawn so as to aveid excluding

any meore persons than must necessarily be excluded,

o1,

-’-

For example, do not exclude all wemen or even
women "in the ¢hild-bearing age". Inste2ad,
exclude only wemen "wno zrs or who can reason-

ably expect to beccme pregnant” %ESWho ars

becs “lng@c %&i

Hy

"carable o

E. Cecnsider tni§§;§:§§§§ esdonse to women whe ars will-

ing to be st

1.

ized to obtain or retzin a job.

At a2 GM lz2a

.

nlant, a woman became sterilized
to retain her job. The media and unions publi-
cized the incident in a manner which was em—

barrassing for the company.

A client of mine informed a weman apvlicanit that
she could not have a certain job and described
its policy and explained the reasons underlying

it. The woman offered to have tubal ligation.
My advice to that client was to:

a. <develop a policy statement that the company
in no way advocates, encourages or endorses

such a serious medical anéd social step;

b. that such a stap shoulé be seriously
discussed with a personal physician as

we‘l as with familvy.
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IV, Conclusion.

Clearly, the problem of dealing with the actuall:

female in an average workplace 1is far s:

of child aring anility in a wo lace i

&

emplovment

toxic substances.

-
-~

—
PO i}

volvi
any s

n
In the fo circumsta B

& &Y

nea’tn and
ler pregnancy.

hould

base its decision with respect o

o tn@@%

workplace will make on

of a

pregnant

t’

emplovee
/&

Broad policies which make

generalizations about a pregnant employee's health or Zitness to

continze workin cidad. Instead, each pr

loves should be evaluated individually to determin

to continue perxrforming her job duties.

With regard to the problem of the female of chilé-kearing

ability in 2 working environment involving toxic subs:

ances, the

employer should make every effort to determine (1) the effect of

the particular occupational toxic substance on the reproductive

Process and the fetus, (2) whether the substance affects the

recreoductive capability of its male emplovees, its female employvees

or both, and (3) whether exposure to the toxic substznce which

affacts the roductive process can be controll or eliminated

entirely. Only if the medical and scientific data shows that th

mother's exposure could lead to fetal damage and that

there is no

way to control this exposure should women be excluded Zrom such

empleovment.

Thus, for example, no woman of child-bearing abilizy

should ne zermitted to work in an envorcnment where she could ke

exzosed to a teratccan or

trznsplacental carcincgen.

BFS
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only a pregnant mother's exposure can ke the vehicle for a fetus'

exposure to such substances. By contrast, a mutagen may affect
either the mother or the father., If the mutagenic effsct can ke
carried by males, a policv which restricts only females will be

helcé to be sexually discriminatory.

-

The dearth of scientific and medical datz relating to the

=

mutagenic, teratogenic or transplacenzal carcinogenic effects o

i

substances currently prevalent in the wo*knlacﬁ has created a

sericus dilemma fcr industry and the m§§§ mmunity. If one
r&tcgen

suspects & substance is a an ,\yte or transslacental
carcincgen, but bu E%Ddamons trating the effect is sparse,
then to act on that suspicion to the detriment of feminine em-~
ployment opportunities will probably result in a variety of
legal and administrative challenguz. Howavar, net to act on the
suspicien -- but instead to walt until the data is suf ;cment if
not conclusive -- may be to wait to¢ long for cenfirmation. As a
professor of pediatrics who acted as an expert witness for me in
a case involving this problem in the vinyl chloride industry test
fied, she did not want to wait around for 10 to 20 years to see i

the two available animal studies were confirmed by the children of

female VCM and PVC workers develooping angiocsarcoma.

Nina G. Stillman, Esg.

Vedder, Price, Kaufman &% Kammholz
115 Scuth LaSalle Street

Chicage, Illincis 60603
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