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regulation of "products containing asbestos fibres'" , which are also prohibited by
Article 1, paragraphs I and II of the Decree. It is important to note here that,
although fozxxrmulated negatively - products containirag asbestos are prohibited - the
measure, in this respect, effectively prescribes or- imposes certain objective
features, gqualities or "characteristics" on all products. That is, in effect, the
measure prowides that all products must not contaim agbestos fibres. Although this
prohibition against products containing asbestos aprplies to a large number of
products, arid although it is, indeed, true that the products to which this
prohibition applies cannot be determined from the t erms of the measure itself, it
seems to us that the products covered by the measur-e are identifiable: all products
must be asbe=stos free; any products containing asbe stos are prohibited. We also
obgerve thatt compliance with the prohibition agains t products containing asbestos is
mandatory arid is, indeed, enforceable through crimi nal sanctions. [FN42]

73. Articlles 2, 3 and 4 of the Decree also contai n certain exceptions to the
prohibitionss found in Article 1 of the Decree. As we have already noted, these
exceptions wvould have no meaning in the absence of the rest of the measure because
they define the scope of the prohibitions in the me asure. The nature of these
exceptions As to permit the use of certain products containing chrysotile asbestos
fibres, sub-ject to compliance with strict administr ative requirements. The scope of
the excepticns is determined by an "exhaustive list * of products that are permitted
to contain chrysotile asbestos fibres, which is promulgated and reviewed annually by
a government- Minister. ([FN43] The inclusion of a product in the list of exceptions
depends on t=he absence of an acceptable alternative fibre for incorporation into a
particular product, and the demonstrable provision of "all technical guarantees of
safety". [FNJ44]) Any person seeking to avail himself of these limited exceptions must
provide a destailed justification to the authorities , complete with necessary
supporting clocumentation concerning "the state of s cientific and technoleogical
progress". [FN45] Compliance with these administrat ive requirements is mandatory.
[FN46)

74. Like the Panel, we consider that, through the se exceptions, the measure sets
out the "appolicable administrative provisions, with which compliance is mandatory"
for productss with certain objective "characteristic s". [FN47] The exceptions apply
to a narrowl y defined group of products with partic-ular "characteristics". Although
these products are not named, the measure provides <riteria which permit their
identificati on, both by reference to the qualities +the excepted products must
possess and by reference to the list promulgated by the Minister.

*23 75. Vi ewing the measure as an integrated whole, we see that it lays down
"characterisstics" for all products that might contadn asbestos, and we see also that
it lays dowra the "applicable administrative provisicns" for certain products
containing chrysotile asbestos fibres which are excluded from the prohibitions in
the measure. Accordingly, we find that the measure s a "document" which "lays down
product char-acteristics ... including the applicable administrative provisions, with
which compli ance is mandatory." For these reasons, we conclude that the measure
constitutes a "technical regulation" under the TBT ZAgreement.

76. We, tlmerefore, reverse the Panel's finding, im paragraph 8.72(a) of the Panel
Report, that. the TBT Agreement "does not apply to tke part of the Decree relating to
the ban on i mports of asbestos and asbestos-containzing products because that part
does not corastitute a 'technical regulation' within the meaning of Annex 1.1 to the
TBT Agreememnx.t."

77. We not e, however - and we emphasize - that thds does not mean that all
internal mea sures covered by Article III:4 of the GATT 1994 "affecting" the "sale,
offering for sale, purchase, transportation, distriloution or use" of a product are,
necessarily, "technical regulations” under the TBT Zgreement. Rather, we rule only
that this pa rticular measure, the Decree at stake, ¥alls within the definition of a



