FILE NAME: Insurance Industry (INS)

DATE: 1956 June 14

DOC#: INS024

DOCUMENT DESCRIPTION: Article from The National Underwriter -
Occupational Disease Big Field for WC Awards, Stone Tells Self Insurers



3 e 1Y, 195k

FeNATIONAL UNDERWRITER.

¢

Occupational Disease Big Field for WC
Awards, Stone Tells Self Insurers

The broad application of the sub-
stantial cvidence rule during the past
yvear in workmen’s compensation cascs
in New York has led to a slight, but
evident, tightening of the reguirements
for prooti of a claim, Solon J. Stone of
Kenefick, Bass, Letchworth, Baldy &
Phillips, Buffalc law firm, told Self-
Insurers’ Assn. at its annual meeting
in New ¥ork City. He said he does not
think it is guite so easy today as it
formerly was for a claimant to estab-
lish his case, though the courts are
as liberal as they possibly can be in
their interpretation of the law.

He also thinks that New York Work-
men’s Compensation Board has decided
that the big field for the making of
awards is in occupational discase, rath-
er than in aecidents, and that the
courts have given the board the go
sign in this regard. The definition of
“accident” may be tightened up, but

at the same time it may be easier to
obtain an award in a case in which
there was no accident than it was a
few years ago.

The case of Lesnik vs Natlonal Car-
loading Corp. presents the opportunity
for a new start on the definition of
“accident,” he feels, In this case the
claimant was vice-president of the
firm. He suffered a heart attack while
attending a horse race in California.
He wras awarded compensation by the
WC board, but the appeliate court re-~
versed the board’s finding. The theory
6f accident upon which the board based
the award was that the claimant, be-
fore going to the race tracik, had been
following an unusually agtive schedule
of work in an effort to builé¢ up rev-
enttes with which he was especially
concerned and which had been falling
off. The claimant was worn down by
this continued effort and suffered the
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heart attack as a result.

The decision of the appellate divi-
sion of the New York court was di-
vided three for reversal and two
against. The case has been presented
to the appeals court. If the majority
opinion is affirmed, Mr. Stone believes
it will represent a plateau from which
defense representatives can work with
some certainty en the subject of what
constitutes an accident.

The majority opinion specifically
states that the injuries rose out of,
and in the course of, employment, he
said. Haowever, the majority was un-
able to find that an accident had oc-
curred and reversed the decision and
dismissed the elaim.

In reversing, the majority stated
that no evoentful happening had been
demonstrated to have caused the in-
jury; that the injury’s only conneection
with the work was a gradual physical
deterioration over a period of time. It
is settled, the majority said, that this
kind of physical deterioration is not
accidental in the sense of the WC law.

It was admitted that in the develop-
ment of the theory of industrial acci-
dents in heart cases, a policy of marked
liberality has been followed but tihe
majority held that such cases reqguire
an external event in c¢onnection with
the work.

The dissenting opinion, which may
become the controlling opinion in the
event of a reversal by the court of
appeals, was that since there was
proof that the claimant was under un-
usual mental and physical sirain and
had been for a period of months, and
since there was proof that this effort
and strain brought on the heart at-
tack, it was merely fortuitous that the
actual blow fell when he was at a
race track.

In ancther decision on the subject
of “accident,” Meyer vs Hollander &
Son, the WC board had ruled that the
claimant, who bad sustained a previ-
ous injury, had another accident caused
by aggravation of a pre-existing phy-
sical condilion in the course of his un-
usual work of shovelling coal. The
appellate court held that, on such
proof, the aggravation of the, previous
condition can be treated either as a
natural result of the first injury or as
an occupational disease, but that it
cannot be treated as a nmew accident
because no unusual physiecal event at-
tributable to the work caused the con-
dition.

The dccision, If it 1s affirmed by the
appeals court, will have more far
reaching ctfects than any in recent
years, in Mr. Stone’s opinion. It opens
the door for a large new field of lia-
bility and places upon the employer
the burden of weeding out his phy-
sically defective employes.

In this ease, Detenbeck wvs General
Motors, the claimant was found dis-
abled by the occupational disease of
back strain with nerve root irritation
of the back with pain and numbness
of the left leg.and foot, due to his
occupation as salvage Inspeector at an
automobile plant. The plant physician
testified that backaches mnever occur
to normal men on the job of salvage
inspector without an accident. Foaur
other physicians testified similarly.
However, they said, the disability oc-
curred to ihis-claimant because of a
pre-existing congenital defect in his
back.

The appellate division zffirmed the
award and stated that all employes
who had the same weakness would in
all probability be similarly affected,
which is sufficient to bring the condi-
tion within the classification of an
occupational disease.

Mr. Stone gleans from this that the
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at the same time it may be easier to
obtain an award in a case in which
there was no accident than it was a
few years ago.

The case of Lesnik vs Nailional Car-
loading Corp. presents the opportunity
for a new start on the definition of
“accident,” hc feels. In this case the
claimant was  vice-president of the
firm. He suffered a heart attack while
attending a horse race in California.
He was awarded compensation by the
WC board, but the appellate court re-
versed the board’s finding. The theory
of accident upon which the board based
the award was that the claimant, be-
fore going to the race track, had been
following an unusually active schedule
of work in an cffort to build up rev-
enues with which he was especially
concerned and which had been falling
off. The claimant was worn down by
this continued effort and suffered the
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heart attack as a result.

The deccision of the appellate divi-
sion of the New York court was di-
vided three for reversal and. two
against. The case has been presented
to the appeals court. If the majority
opinion is aftirmed, Mr. Stone believes
it will represent a plateau from which
defense representatives can work with
some certainty on the subject of what
constitutes an accident.

The majority opinion specifically
states that ihe injuries rose out of,
and In the course of, employment, he
said. However, the majority was un-
able to find that an accldent had oc-
curred and reversed the decision and
dismissed the claim.

In reversing, the ma‘jority stated
that no eventful happening had been
demonstrated to have caused the In-
jury; that the injury’s only connection
with the work was a gradual physical
deterioration over a period of time. It
is setiled, the majority said, that this
kind of physical deterioration is not
accidental in the sense of the WC law.

It was admitted that in the develop-
ment of the theory of industrial acci-
dents in heart cases, a policy of marked
liberality has been followed but the
majority held that such cases require
an external event in connection with
the work.

The dissenting opinion, which may
ecome the controlling opinion in the
event of a reversal by the court of
appeals, was that since there was
proof that the claimant was under un-
usual mental and physical strain and
had been for a period of months, and
since there was proof that this effort
and strain brought on the heart at-
tack, it was merely fortuitous that the
actual blow fell when he was at a
race track.

In another decision on the subject
of “accident,” Meyer vs Hollander &
Son, the WC board had ruled that the
claimant, who had sustained a previ-
ous Injury, had another aceident caused
by aggravation of a pre-existing phy-
sical condition in the course of his un-
usual work of shovcelling coal. The
appellate court held that, on such
proof, the aggravation of the. previous
condition can be treated either as a
natural result of the first injury or as
an occupational disease, but that it
cannot be treated as a new accident
because no unusual physical event at-
tributable to the work caused the con-
dition.

The decision, if it is affirmed by the
appeals conrt, will have more far
reaching effects than any in recent
years, in Mr. Stone’s opinion. It opens
the door for a large new field of lia-
bility and places upon the employer
the burden of weeding out his phy-
sically defective employes.

In this case, Detenbeck vs General
Motors, the claimani was found dis-
abled by the occupational disease of
back strain with nerve root irritation
of the back with pain and numbness
of the left leg and foot, due to his
occupation as salvage inspector at an
automobile plant. The plant physician
testified that backaches never occur
to normal men on the job of salvage
inspector without an accident. Four
other physicians testified similarly.
However, they said, the dizability oc-
curred te this claimant because of a
pre-existing congenital defect in his
hack.

‘The appellate division affirmed the
award and stated that all employes
who had the same weakness would in
all probability be similarly affectied,
which is sufficient to bring the condi-
tion within the classification of an
occupational disease.

Mr. Stone gleans from this that the

‘ner contributes to the end result brié

ties and a moody and uncomm

appellate division believes that ! ®
no longer necessary for a ciaims’
with a pre-cxisting condition 10:‘:
tablish that the condition from W=*
he suffers is one commonly inhe™
in and coneomitant to the work IY":
which the condition derives. T‘hu.z.';“-
said, the appellate division shifis =
emphasis in determining occupa_llfff',
disease from the nature of the jot”~
the nature of the employe. w
The idea that the employer mar’
subjected to the payment of comp®
sation to an cmploye who suffers!?
discase because of a pre-existing ot
dition so long as the job in some

hidden liability which reaches as ¥
as the imagination extends, Mr. S
said. Tt could be that this labi¥
would extend even to heart cases.

In the past year there have b";
indications of further 1:)ro:;¢;lt:tlmﬁ_"r
the basis of award that an injury ¢
not only arisc out of the employme*
but occur in the course of employm™
The furthest advance was made
the eourt of appeals in Doea vs Fede?
Stevedoring Co. The decision was el
a man who had completed his &7
work and left his employer's prope
and thereafter was injured by @
chine owned and operated by his &
ployer had sustained accidental BT
ries in the course of his employm®

The Doca case seems to represet’
broadening of the base of what &
stitutes “in the course of emp
ment.” However, within a month ¥
the Doca casc had been decided. £ %
appeals court reversed the decision®
the appellate division in a ca%
which the claimant had been 0™
in a fall on the street during her !
peried while she was away from =%
employer’s premises. The court P
that there was no proof that the Sﬂ‘f
walk on which the claimant fell ¥
part of the premises of her emplor®

The courts also conlinue to mt
awards to employes on business e
who are injurced while engaged in p¥
suits for pleasure, Mr, Stonce sald. T
appellate division reversed and I
mitted a decision of the WC bﬁf:
which refused compensation to ®
widow of a New York City tax &%
sultant, who was drowned on a Pl
ure boat trip he had taken out of ¥
ami after completion of his busio®®
there but before it was time for &
to return to New York.

. . .

Suicide and intoxication are sel&™
available as defenses, but when e
are it seems that the cases are alw™
of extreme importance to the litiga=>
Mr. Stone said. It is practically ™™
possible to establish either, he belie®
However, in one case, during the p‘i
year, intoxication was accepted ¥
defense.

The appeals court reversed a 5‘:
sion of the appellate division l"_*r
effect that a decedent had comm "‘ve
suicide. It held, four to three, that=
presumption against suicide hf g
been overcome by the coroner’s &
tificate listing suicide as a 'cau?;z
death and by the expert opimion ¢!
engineer that a person of the &
dent’'s height could not accident-
fall in the manner in which hcﬁ-ﬂ_
fallen and that the proof of mo3™-
tion, because of matrimonial diffi=
[Het b
tive attitude, was insufficient. =
~The substantial evidence rule !
pears to be firmly established 3¢
part of the WC law, Mr, Stone -
Of the many cascs in which the @
tion arose, a comparatively S’naﬂ,%’g‘
centage resulted in reversal o

findings of the board.-
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