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UNITED STATES OF AMERICA

Wefore Federal Trade Commission

In tiar Marrer

of Docket No. 4613,
Acme Asprsros CoveERING aAND FLOORING
Company, et al.

BRIEF FOR RESPONDENTS.

ACME ASBESTOS COVERING AND FLOORING COMPANY;
ASBESTOS, ASPHALT AND INSULATION MANUFACTURING
COMPANY; ATLANTIC ASBESTOS CORPORATION; A. H.
BENNETT COMPANY; THE PHILIP CAREY MANUFACTUR-
ING COMPANY; THE CLARK ASBESTOS COMPANY; EMPIRE
ASBESTOS PRODUCTS, INC.; JOHNS-MANVILLE CORPORA.-
TION; L. A. RUBBER & ASBESTOS WORKS, INCORPORATELD;
G. A. MAC ARTHUR COMPANY; W. 5. NOTT COMPANY;
PACIFIC ASBESTOS & SUPPLY COMPANY; THE RUBEROID
CO.; AND DONALD TULLOCH, JR.

Statement of the Case.

The amended complaint issued December 27, 1941, charges one
individual and nineteen corporations with engaging in unfair methods
of competition in violation of Seection 5 of the Iederal Trade Com-
mission Act by conspiring and agreeing to fix prices and merchan-
dising terms of those asbestos and wool felt insulating materials
which were classified as forming part of United States Patent No.
1972500 in sub-license agreements between respondent Tulloeh and
the other respondents. The amended complaint alleges that respond-
ent Tulloch received an exclusive license under this patent (sonie-
times referred to as the Toohey patent) from respondent Johns-
Manville Corporation, the patent owner, on September 11, 1935,
to make, use and sell materials under the said patent, and gave sub-
heenses from time to time to the other respondents. The ‘flicensed
materials’’ are defined with particularity in Pavagraph One of the
Amended Complaint, hereinafter referred to as thie Complaint.
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The Complaint also charges that the conspiracy and price-fixing
applied to ‘‘non-licensed materials’’ which are defined in Paragraph
One as including such items as ‘‘solid brass, zinc and lacquered bands,
flexible range boiler jackets, and canvas covering’’. These items are
the essential accessories of completed pipe covering and have at all
times been sold in the Industry as integral parts of completed pipe
covering units, except flexible range boiler jackets which are large
pieces of pipe covering used to cover range boilers, which may be
made either in accordance with the Toohey patent or in the ordinary
unpatented manner, but which always include a flexible mechanical
feature which is subject to a patent owned by the respondent Norris-
town Magnesia & Asbestos Company.

The materials which the Complaint charges were the subject
of the unlawful conspiracy are specifically referred to throughout
as “‘licensed materials’’ and ‘‘non-licensed materials’’. Before
amendment the Complamt referred to ‘‘licensed materials’’, ““non-
licensed materials’’ and ‘‘unlicensed materials’’. The ‘‘unlicensed
materials’’ could have been construed to include all unpatented
materials, but by the amendment the words ‘‘unlicensed materials’’
were in all cases changed to ‘‘non-licensed materials’’, the term
defined in Paragraph One. The alleged conspiracy was therefore
specifically limited to ‘‘licensed materials’’ and ‘‘non-licensed
materials’’ as defined in Paragraph One.

The Complaint charges that prior to and during the year
1934 respondents Tulloch, Johns-Manville, Carey and Norristown,
*‘together with some of the other respondent corporations’’ entered
into a conspiracy to eliminate price competition in licensed and non-
licensed materials and in low-pressure asbestos pipe covering embody-
ing any of said materials; that the Toohey patent issued to Johns-
Manville September 4, 1934, and that as part of the conspiracy
Johns-Manville issued an exclusive license to respondent Tulloch
under the patent on September 11, 1935, with the right to issue sub-
licenses to others.

It is then alleged that in 1935 and 1936 the respondent corpora-
tions that had not originally entered into the conspiracy did join in,
and all respondents took part in all the practices engaged in to

_carry out the conspiracy. These practices arc alleged to have been:

(1) Price-fixing.

(2) Uniform method of fixing prices by using a Manual of
Unit Prices.

(3) Uniform definitions of customers.

!
(.
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(4) TFixed price differentials between customers.
(58) Uniform contracts.
(6) Delivered price system.
(7) Price zones.
(8) Simultancous change of price zone arcas.
(9) Standard sizes for materials and fixed price differentials
between sizes.

(10) Adopting a merchandising plan by all respondents before
the Toohey patent issued (Sept. 4, 1934) and while the
National Industrial Recovery Act was in effect but without
obtaining the approval of the Administrator of N. R. A, to
be used and which was used for the sale of both licensed and
non-licensed materials. Also agreeing in said merchandis-
ing plan upon:

(a) Classification of buyers for priciug;

(b) Price zones;

(e) Terms of sale;

(d) Price control with penalties;

(e) Special discounts to selected customers;
(f) Price filing.

(11) Agreeing upon form of license to be given by Johns-Man-
ville to Tulloch, form of sub-license to be given by Tulloch
to others, and schedule of prices, terms and conditions of
sale.

(12) Entering into and carrying out said license and sub-license
agreements and conforming to said prices, terms and con-
ditions of sale.

(13) Adopting a merchandising plan as part of said sub-license
agreement, substantially the same as the one deseribed in
sub-paragraph (10) with respondent Tulloch operating and
enforcing the same.

(14) Discussing and agreeing in advanece upon changes in sub-
license agreements before the changes were aunounced by
Tulloch.

(15) Including non-licensed materials in said merchandising plan

and therebv fixine the nricoc af cald anad. 001
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The answers of most of the respondents are as the Trial Xxam-
iner correctly finds (Report, p. 4), of substantially the same import.
His brief summary of their contents, however, (Report, p. 4) is sub-
stantially incorrect except in that they deny any violation of law.

After general denials the answers state that some of the respond-
ents and others were engaged in the low pressure asbestos pipe cover-
ing industry for many ycars before 1934; that through economic
forces certain trade practices became established in the industry such
as the use of price zones, delivered prices, freight equalization and
customer elassification ; that the Code approved under the N. I. R. A.
for the Asbestos Industry on November 1, 1933, authorized the Divi-
sion which included low pressure asbestos pipe covering manufae-
turers, to adopt a merchandising plan, that this was done according
to the provisions of the Code, and that the Merchandising Plan there-
upen became legally binding on all members of the Industry until the
Schechter decision in May 1935. 1t is alleged that this Merchandising
Plan included many trade practices long established in the Industry
and that there was no price uniformity during the period.

The answers further allege that after the Schechier decision and
until December 1935 the President and the National Recovery Admin-
istration encouraged industry members to cooperate in maintaining

- standards of fair competition, and public hearings were held by

N. R. A. and by the Federal Trade Commission upon proposed vol-
untary agreements submitted by certain industries for the approval
of the President. It is alleged that meetings were held by members
of the Asbestos Low Pressure Pipe Covering Industry to discuss ways
and means of adopting policies approved by the Government and a
proposed voluntary agreement for the Asbestos Industry incorpo-
rating many of the principles of the Asbestos Code was submitted

" to N. R. A. for the President’s approval, but that before it was

approved an executive order was promulgated December 21, 1935,
terminating the National Recovery Administration as of January
1, 1936.

The statement in the Brief of Counsel for the Commission (p. 4)
that the answers claim the respondents operated “‘under the volun-
tary agreement invited by the President from May until September
1935’ is without the slightest basis of fact. It is prejudicial and
unwarranted.

The answers allege that long prior to N. R. A. the members of
the Industry recognized shrinkage to be a serious defeet in the

industry’s products; that Jolns-Manville invented a series of prod-
wote fran fram thic defoct and nhtained the Tanhev natent covering

@
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these products on September 4, 1934; that in order to extend the
market for the patented products Johus-Manville decided it would
be to ifs interest to license other members of the Industry to inanu-
facture the iimmproved products subject to price control; that bezause
of the unwillingness of manufacturers to allow a competitor to
exereise and enforee price control on the patented produets Johns-
Manville sclected the respondent Tulloch, who as Seeretavy and
Manager of the Sub-Code Authority had become favorably known to
all members of the Industry, to receive an exclusive license under
the patent with the right {o grant sub-liccuses subject to price cou-
trol. After negotiations between Johns-Manville and Tulloeh the
license agreement of September 11, 1935, was entered into,

It is alleged that Tulloch proceeded to issue sub-licenses from
time to time to twenty-four members of the Industry, establishing
minimum prices and a merchandising plan but that the patented
product was not promoted sufficiently by the licensees to create a
general acceptance by the public because of price competition of tie
lower cost unpatented products. The licensees therefore began with-
drawing from their agreements in 1936 and only two remained in
1941.

It is further alleged that respondent Tulloech consulted liis
licensees from time to time to determine their views as to marketing
conditions but always found conflicting views and interests and in
all instances made decisions himself as to prices and terms and
conditions of sale on patented products. Finally, it is alleged that
active price competition existed between all members of the Industry
as between patented and unpatented materials and that at all times
there was active price competition between all members of the
Industry in the sale of unpatented materials.

The above allegaiions of the answers were sustained by the
respondents fully and convineingly by documentary evidence and
oral testimony. In great part the faets are undisputed. Unfavorable
inferences are sought to he drawn in some instances by Counsel for
the Commission from isolated documents or bits of testimony. The
whole evidence on any one issue, however, is overwhelmingly in
favor of the respondents and to such an extent that we contend with
assurance that no material issue of fact ean he found against them.
The ease resolves itself info a decision of questions of patent law.

For these reasons we make no overall statement of the facts
established, but deal in specific points with questions raised by
Counsel for the Commission.



POINTI.

The Record shows conclusively that there was no price
fixing conspiracy with respect to unpatented asbestos pipe cov-
ering materials.

The brief of Counsel for the Commission attempts to draw from
inferences and suspicion the conclusion that there was a general price
fixing conspiracy as to all asbestos pipe covering materials originat-
ing with the Asbestos Industry Code in 1933, and then carried into
a Voluntary Agreement and culminating in the Tulloch licenses.
When dealing with the Code period and the Voluntary Agreement
the evidence is confused in the brief and the facts are so distorted
as to present a grossly erroneous report of the aets of the respond-
ents during the period between the passage of the National Indus-
triai Recovery Act on June 16, 1933 and its expiration on April 1,
1936. The evidence covering that period will be dealt with later.
There are certain facts in the case which are so completely incon-
sistent with the existence of a price-fixing conspiracy relating to
unpatented materials that the contention of Counsel for the Com-
mission on this branch of the case may be summarily dismissed.
These facts are as follows:

A. Out of fifty-five manufacturers of asbestos pipe covering
materials spread all over the country only nineteen are charged
with attempting to fix the price of unpatented materials. With
thirty-six manufacturers, including at least four of the larger
producers, competing actively with the nineteen alleged price
fixers, it is self-evident that the price of unpatented materials
could not have been controlled and that practical business men
would not have engaged in such a futile effort.

B. During the first two years of the alleged conspiracy the
general price level of unpatented materials was continuously
declining and remained at its lowest level until three and a half
years after the inception of this imaginary conspiracy. A con-
spiracy to reduce the price of competitive products is a novelty
in proceedings before this Commission.

C. The actual prices charged by the respondents for unpat-
ented materials throughout the period of the alleged conspiracy
were never uniform and were widely different as shown by both
the testimony and actual sales,
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of Mr. Tulloch could sell the patented materials, it was at leasi » .t

D. The price zone areas used by t0e 1oopusen—.
ing unpatented materials were not uniform. Price uniformity :x
impossible under a zoning system without uniform pricing zenes.

The evidence under these headings will be dealt with in order
and it will be seen that there is no justification for attemptirg w
extend the alleged price-fixing conspiracy to uupatented materials,

A. Out of fifty-five manufacturers of asbestos pipe cover-
ing materials spread all over the country only nineteen are
charged with attempting to fix the price of the unpatented
materials. With thirty-six manufacturers, including at least four
of the larger producers, outside of the alleged conspiracy it is
self-evident that the price of the unpatented materials could not
have been controlled and that practical business men would not
have engaged in such a futile effort.

Nineteen licensees of Mr. Tulloch out of twenty-five licensees
(Coms. Ex. 3) and out of a total of fifty-five manufacturers of ashestos
pipe covering (R. 3085) are charged in the brief of Counsel for the
Commission with a conspiracy to fix the price of both patented and
unpatented asbestos pipe covering materials. Since only licensi s

4
&
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impossible for the nineteen corporate respondents to enter inic a
conspiracy as to patented materials. But to argue that ninei »
manufacturers out of a total of fifty-five conspired to fix the pri -+
of the Industry for unpatented materials is fantastie.

The testimony runs throughout the record and is undisputed tiat
the licensees always encountered active price competition in the sale
of unpatented asbestos pipe covering materials, both from licensces
and non-licensees (R. 625, 982, 1064, 1208, 1226, 1332-4, 1365, 2050,
2179, 2356). Some of the larger companies in the low pressure pipe
covering business who were not licensees were C. Stanley Morgan
of Detroit, U. S. Gypsum Company, Charles Brower Co. of Seattle,
and Standard Asbestos Company of Kansas City (R. 904-905).
Compared with these manufacturers the departinent of Johns-
Manville which manufactured the same kind of materials would not
be so outstanding in production, and the same was true of the Carey
Company (R. 913-914). The only larger manufacturers who were
licensees were Norristown, Carey, Sall Mountain, Ruberoid, Keasbey
& Mattison, and Johns-Manville (R. 111). While Mr. Tulloch testified
that the asbestos materials manufactured and sold by the respond-
ents would be in excess of 509 of all that was sold and manufactured
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in the United States (R. 112), he said this referred to asbestos
materials manufactured by the Asbestos IPaper & Allied Products
Division, and that the percentage would be very much less than 50%
if all five divisions of the Asbestos Industry were considered
(R. 406-407). Nor does this mean that respondents manufactured
anywhere near 50% of the unpatented asbestos materials produced
by the Industry. The respondents Johns-Manville and Bennett,
whose production is included in Mr. Tulloch’s estimate, produced
only patented (R. 568). All the other respondents produced patented
and unpatented. Respondents’ Kxhibit 249 shows that in 1937, for
example, Carey manufactured 5,748,000 pounds of unpatented
asbestos paper and 4,097,000 pounds of patented asbestos paper,
that is to say, only about 58% ot Carey’s production was unpatented.
Between January 1, 1937 and June 30, 1940, the Ruberoid Company
sold $512,027 of asbestos insulating materials, of which $188,773
represented sales of materials covered by the Tulloch license agree-
ment—less than two-thirds was unpatented (R. 568). Therefore,
it cannot be inferred that the production of unpatented materials
by the respondents in any way approached 50% of the total produc-
tion of the Industry.

The members of this Commission know that nineteen manufac-
turers of a nationally sold product producing substantially less than

© 50% of the product cannot fix the price of the product when there

are thirty-six other manufacturers, including four of the larger
producers, scattered all over the country and competing actively
in the sale of the product.

The location of forty-seven of the fifty-five manufacturers
appears on respondents’ Exhibit 255. The record does not show
the names or location of all manufacturers. On page 9 is a map
of the United States showing with small circles the location of the
nineteen manufacturers charged with this conspiracy and by solid
dots the location of twenty-eight of the thirty-six competing manufac-
turers who are not charged with participation in any conspiracy.
It will be seen that the manufacturers who are not so charged were
scattered all over the country and located where they could engage
in active price competition with the alleged conspirators. In the
Chicago area there were four respondents and three competing manu-
facturers who were not charged with conspiracy. In the Detroit area
there were seven manufacturers no one of whom was charged with
price-fixing and all of whom could compete with Chicago. In the
New York area there were four respondents and seven other manu-
facturers admittedly competing with them, All these fifty-five manu-

BANE
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facturers were producing standard products always subject to the
most intense price competition.

The conspiracy is alleged to have begun in the summer of 1933
~and to have continued until the commencement of this proceeding,
a period of more than eight years. Seventeen producers of unpat-
ented materials attempting to control the prices and selling terms
of an industry in which thirty-seven producers were not parties
to the alleged conspiracy! The tail wagging the dog.

No business man could be ¢onvinced of the existence of such an
extraordinary conspiracy without the most persuasive evidence.
But there is no such evidence. There are only tenuous inferences
and arguments, all of which are at variance with common sense and
business experience. On the other hand, the evidence that there was
ne such conspiracy is abundant and convincing. Officers of the
various respondents testified that their unpatented products were
customarily sold at lower prices than those established by Mr.
Tulloch for the patented products, and that bhis prices had nothing
to do with the price at which they sold the unpatented. We give
only a few of the many possible citations to this effect (R. 629, 1064,
1206, 1355, 2209).

This testimony was supported by invoices and sales bulletins
showing that the prices at which unpatented produects were actually
sold were not uniform and were far lower than the patented prices
(Resps. Exs. 87-126, 148-151, 211 A to N, 212 A to G, 213 A to J,
214 A to H, 246 A to Z7, 247 A to Z16, 248 A to V).

Twenty-one independent purchasers of asbestos insulating ma-
terials were subpoenaed and testified that throughout the period
involved in this proceeding they purchased all the unpatented mate-
rials they wanted at non-uniform prices from different respondents
and other companies in the Industry (R. 2287, 2310, 2390, 2416-7,
2434-5, 2457, 2493, 2527, 2604, 2620-2, 2656-7, 2668, 2688, 2707, 2736,
2746, 2779, 2799, 2955, 3020). They produced hundreds of invoices
showing thousands of actual purchases of unpatented products
from respondents at non-uniform prices which were far below the
current price of patented materials (Resps. Exs. 215 A-Z6, 226 A-H,
227 A-Y, 228 A-E, 229 A-F, 230 A-G, 231 A-Z3, 232 A-F, 236 A-Z4,
237, 238, 239, 240 A-J, 241 A-D, 242 A-C, 243 A-N, 244 A-K, 245 A-Q,
252, 257-272). The testimony of these independent jobbers and dis-
tributors was unequivocally to the cffect that they had never been
forced to pay a uniform price to get unpatented products similar
to the patented products. There is no conflicting testimony.
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B. During the first two years of the alleged conspiracy the
general price level of unpatented materials was continuously
declining and remained at its lowest level until three and a
half years after the inception of this imaginary conspiracy.
A conspiracy to reduce the price of competitive products is a
novelty in proceedings before this Commission.

The brief of counsel for the Commission says at page 22:

“There is in this record conclusive evidence of the intent
on the part of the respondents to eliminate competition in
price and otherwise in the manufacture, sale and distribntics
of the products in question.

“It can readily be seen that the respondents were !
lowing a common course of action from the date of the i
merchandising plan in evidence on down through 1941. .fus!
when and where the plan for this common course of acii
was promulgated is not clear, but it begun to reveal ituoir
in 1933.””

What actually revealed itself in 1933, through price filing und«»
the Code, was the low price being charged by some members of ilie
Industry. Instead of correcting this through a price fixing con-
spiracy, as Counsel for the Commission would have it, the other
members of the Industry hit these low prices on the nose and there
, was a continuous drop in the general price level of unpatented ma-
5 terials until the end of 1935 and the lowest level continued until the
beginning of 1937, when the market on these products in company
with the market on other building materials began to move up. Mr.
Abraham, President of The Ruberoid Company, testified:

VRN

““Under the Code period when the prices were filed, which
happened for the first time and the exact prices were made
F' known to competitors, there came out in the open some facts
which were previously not generally known, and as the result
1 of the price filings prices declined, the reason being that the
asbestos paper division industry is a highly competitive one
and just as soon as a member of the industry makes a low priee
and that fact becomes cognizant to his competitors they jump
E on the band wagon and reduce their prices accordingly, and
' that happened during the Code”” (R. 2345).
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Mr. Abraham further testified that prices on unpatented materials
- declined steadily throughout the code period and continued at a low
level until the end of 1936, when prices started to erawl upward
(R. 2383-4). Testimony to the same general effect was given by Mr.
Hoff, President of the Johns-Manville Sales Corporation, and by
other witnesses, some of whom were not connected with the re-
spondents. (R. 2054, 2059) Mr. Stuart George, who was not con-
nected with any respondent, testified that at times there seemed to
be no bottom to prices, but that the market went up again around
1937. (R. 2455-6) The prevailing market price on a number of
products in 1934 was approximately 81% discount off the standard
list (R. 3057-8) ; whereas, in July 1935 Commission’s Exhibits 289-
296 show a price drop to a discount of 85.6% and 86% off the stand-
ard list. No other citations need be given because there is no
conflicting evidence. The chart at page 13 shows in graphic form
the drop in respondent Johns-Manvilie’s prices on several of the
Industry’s products from 1933, when this imaginary conspiracy dis-
closed itself, to*May 27, 1935, the ‘date of the Scheehter decision.
This chart well illustrates the absurdity of the argument that the
respondent Johns-Manville Corporation engaged in a conspiracy
in 1933 to fix prices on asbestos and wool felt insulating materials.
1t also illustrates the absurdity of the argument that the Code Mer-
‘chandising Plan was used to implement the conspiracy, because it
was not until the Merchandising Plan became effective in the latter
part of 1933 that prices in the Industry began their continuous
descent. This chart iz based upon testimony and exhibits which
show that the price on 3 ply air ccll pipe covering declined from
$.079 per foot in July 1933 to $.045 per foot in July 1935, that the
price of 34" wool felt pipe covering deelined from $.108 per foot in
July 1933 to $.065 per foot in July 1935, and that the priee of anti-
sweat pipe covering declined from $.153 per foot in Jan. 1933 to
$.106 per foot in April 1935. (R. 2111-2, 2115, 2118) Counsel for
the Commission does not attempt to explain these facts, but ignores
them. He does not pretend to have direct evidence of the alleged
conspiracy, nor does he question that its existence was denied by
officers of the respondents under his examination. The inferences
whicl? are sought to be drawn scem to lack even the merit of plaus-
ibility.

!
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C. The actual prices charged by the respondents for un-
patented materials throughout the period of the alleged con-
spiracy were never uniform and were widely different as shown

by actual sales.

All officers of respondents who were examined on the subject
testified that there was active price competition for unpatented ma-
terials throughout the period involved in this proceeding (R. 625-8,
1056, 1208, 1332-4, 1365, 1441, 2049, 2179, 2356, 2858, 2504), but in
order that there might be no doubt on this subject counsel for
respondents subpoenaed twenty-one wituesses who were engaged in
buying asbestos and wool felt insulation materials from the respond-
ents and others in the Industry. These witnesses were jobbers and
distributors of plumbing, heating and building supplies, represent-
ing the class of trade that dealt with the manufacturers of asbestos
and wool felt insulation materials, (R. 2285, 2304, 2387, 2414, 2433,
2497, 2592, 2615, 2642, 2682, 2703, 2732, 2743, 2772, 2796, 2044, 2990)
Their testimony was uniformly to the ceffect that there was always
active price competition for unpatented materials, and no witness
was called in behalf of the Commission to dispute this fact.

Henry G. Hoffman, a jobber in Chicago, named four respond-
ents from whom he had bought unpatented pipe covering materials,
aund stated as to prices:

“They were not stable as the invoices show there (indi-
cating). There are different discounts’ (R. 2799).

Stuart H. George, who did business in the State of New York,
said he had bought from at least five of the respondents and ‘“could
always find different prices from different manufacturers’ (R.
2456-7).

Harry Lampert, a jobber in New England and New York, had
bought from at least six of the respondents and stated as to prices:

““There was always a differential. If you would go out
shopping you could always get a better price from one than
from the other.””

Louis Messe, a jobber in Chicago, had bought from at least
three of the respondents, and stated he had always found they had
different prices (R. 2745).

Morris Curtis, a distributor in the Boston area, had bought
Prrnvn at Tanct fanr roennndente and «nid.
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“It scems that everybody had a different discount’ (R.
2655-6).

Philip Kaplan, a Chicago jobber, had bought from at least three
respondents, and said the manufacturers had different discounts
(R. 2720).

Frank H. Shipe, who did business in Washington, had bought
from at least four respondents. Asked if there was any difference
in the prices of manufacturers of asbestos materials, he said:

“Very decidedly, somctimes ranging as high as twenty
and twenty-five per cent for the same so-called material’’
(R. 2993).

Maurice J. Karpen, who bought for a jobber in Chica: s, and
had done business with at least five different respondents, szid he
kept himself informed of prices charged by the manufacturers, and
they were not uniform (R. 2779).

Morris Sussman, a jobber in White Plains, N. Y., stated he | ad
bought unpatented products from at least four respondents. He »id
he found the prices were different during the entire period (R. 2501 ).
He referred to one period when the respondent Empire Asbe: s
Manufacturing Company allowed a discount of 83 and 10; Nov is-
town, 85; and Johns-Manville, 77 (R. 2506).

Irving Roth, a buyer in the Chicago area, named at least #* se
respondents from whom he had bought the unpatented materials
and said their prices always varied. He testified that he had pur-
chased the same materials at one fime within a period of twg or
three weeks from Empire Ashestos at 77 less 10, from Acme Asbestos
at 77 and from Sall Mountain at 79 less 10 (R. 2735-6).

Jacob L. Hittner, a New York City jobber, had bought from
several different respondents and testified :

““They had different prices, sometimes a difference of five
or ten per cent.”’

He said he never knew any time when the manufacturers were selling
at the same price (R. 2390).

Saul R. Shapiro, a jobber in New Jersey, said he never got the
same price from any of the manufacturers. In answer to a question
from the Trial Examiner he said the prices varied as much as 15%
(R. 2434).
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Nine other independent witnesses testified to the same general
effect.

The brief of counsel for the Commission relies on the fact that a
few of these witnesses said they had seen price lists of some of the
respondents showing uniform prices, but there is no evidence that
the price lists were for unpatented materials, Obviously, the uniform
prices represented the price fixed by Tulloch for the patented mate-
rials. It is conceded that the respondents when selling patented
materials published the Tulloch prices.

In order to confirm the oral testimony of these jobbers and dis-
tributors hundreds of invoices taken from their files were placed in
evidence showing sales by respondent manufacturers of unpatented
materials at prices far below the Tulloch prices for patented mate-
rials and which differed widely among the respondents themselves.
Each invoice listed numerous items sold and the priee for each, and
therefore showed the prices charged by the respondents for thousands
of items of asbestos. and wool felt insulating products (Resps. Exs.
215A-Z6, 226A-H, 227A-Y, 228A-E, 229A-F, 230A-G, 231A-Z3, 232A-
I, 236A-Z4, 237, 238, 239, 240A-J, 241A-D, 242A-C, 243A-N, 244A-K,
245A-Q, 252). Respondents’ Exhibit 270, the substance of which is
reproduced at page 17, is a chart based on those invoices showing
the prices charged by different respondents in sales of unpatented
3-ply air cell pipe covering in Zone 1. As will be seen, the prices were
constantly changing and, with one exception, were always far below
the price of the corresponding patented materials.

D. The price zone areas used by the respondents in market-
ing unpatented materials were not uniform. Price uniformity
was impossible under a zoning system without uniform pric-
ing zones.

Price zone areas were not used in the asbestos pipe covering
industry for the sale of heavy products, such as asbestos paper and
roll board. Zones for pricing purposes have been used by many mem-
bers of the Industry over a long period of years in the sale of air cell
pipe covering and other light products (R. 271, 842, 1016, 2327,
2905-6).. The record does not show when this merchandising policy
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was first used in the Industry, but some of the respondents used
- zones for pricing purposes at least as early as the following dates:

Norristown Asbestos 1927 (Com. Ex. 384)
Johns-Manville October 5, 1928 (Com. Ex. 381)
Carey August 10, 1929 (Com. Ex. 379)
Sall Mountain October 21, 1929 (Com. Ex. 385)
Plant Rubber about 1930 (Com. Ex. 387)
Empire Asbestos 1932 (Com. Ex. 380)
W. S. Nott Co. 1932 (Com. Ex. 386)
Keasbey & Mattison August 1932 (Com. Ex. 382 J)
Acme Asbestos 1933 (Com. Ex. 376)
MacArthur Co. August 1, 1933 (Com. Ex. 383)
Asbestos Asphalt 1934 (Com. Ex. 377)
Ruberoid October 25, 1934 (Com. Ex. 375 A)
Ozoruvich Never used zones (Com. Ex. 378)
Bennett & Co. Never used zones (R. 3385)
Clark Asbestos Never used zones (R. 3385)
L. A. Rubber & Asbestos

Co. Never used zones (R. 3386)
Pacific Asbestos Never used zones (R. 3386)

Contrary to the statement made in the brief of Counsel for the
Commission the areas of the price zones used by the Respondents
were never uniform except as required by the N.R.A. Code and for
the sale of patented materials during the period when they were
licensees of Mr. Tulloch. The complaint in this proceeding charges
that the Johns-Manville Corporation and the Philip Carey Manufac-
turing Company manufactured and sold approximately 50% of all
low pressure asbestos pipe covering in the United States (Complaint,
par. 3). Although this charge was wholly unsupported by the evi-
dence, those companies were singled out in the trial of the proceed-
ing as leading manufacturers and members of the alleged conspiracy.
After the Toohey invention the Johns-Manville Corporation manu-
factured only the patented asbestos pipe covering materials (R.
2042-3), and, as a sublicensee of Tulloeh, necessarily observed the
license zone areas in selling the patented materials. The Carey
Company, as we have shown, sold large quantities of unpatented
materials and while it necessarily used the Tulloch zone areas for
pricing the patented materials, it uscd no zone areas in the sale of

unpatented materials from the time it became a Tulloch licensee (Com.
Ex. 379).
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The Carcy Company began using zone arcas as carly as August
10, 1929, but discontinued their use during the period December 1,
1930 to Mareh 1, 1932 (Com. Ex. 379) during which period a large
number of its competitors were using zone prices as appears above.
Commission’s Exhibit 379 states with refcreuce to the respondent
Philip Carcy Manufacturing Company:

““T'rom the time of the Tulloch license this Company has
used zone arcas prescribed by the licensor from time to time
for licensed materials, This Company has not used a zoning
system in the sale of unpatented productls since the date of
the Tulloch license.”’

It follows inevitably that the Carey Company could not have
had one price list for both patented and unpatented materials and
could not have had the same prices or merchandising policies for its
unpatented materials as ils competitors Norristown Asbestos, Sall
Mountain, Keasbey & Mattison, Ruberoid and others who wese
using zones for pricing their unpatented materials. The two respond-
ents charged in the complaint with marketing half the produets of
the Industry therefore had different marketing policies and couid
not have had the same marketing policies as their competitors in
the sale of unpatented materials, because one of them (Johus-
Manville) did not sell unpatented materials, and the other (Carey)
did not use a zone pricing system for such materials.

On the last page of Commission’s Exhibit 379 appears a detailed
tabulation of Carey marketing policies with respect to each item
of asbestos pipe covering material from August 1929 to December
1935. From December 1, 1930 to March 1, 1932, asbestos paper and
corrugated asbestos paper were sold f.o.b. factory, freight equalized,
and all other materials were sole f.0.b. factory; whereas, in 1934 md
1935 asbestos papers and three other products were sold o.i
factory, freight equalized, and all the other products wers soid
by zones, freight allowed. There were five different periods in which
radical changes were made in marketing policies for selling the
different materials, as appears on the last page of Commission’s
Exhibit 379.

Comparing these merchandising policies with those of the Johns-
Manville Corporation prior to December 1935 we find substantial
differences (Com. Kx. 381).

The Johns-Manville zone areas in effect from August 18, 1930
until December 29, 1933 (referred to on the second page of Com-
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mission’s Exhibit 331 as Exhibit 3 thercto attached, and being also
Respondents’ Exhibit 251 A to D), were as follows:

¢ ZONES—DESCRIPTION

Zone 1 Zone 2 Zone 3
“l. Maine Nerth Carolina Kentucky
2. New Hampshire  South Carolina Ohio
3. Vermont Georgia Indiana
4, Massachusetts Florida Illinois
5. Rhode Island Alabama Michigan
6. Connecticut Mississippi Wisconsin
7. Pennsylvania Tennessee Towa
8. New Jersey Minnesota
9. Delaware Missouri(a)
10, Maryland Nebraska
11. Dist. of Columbia (Omaha only)
12, Virginia
13. West Virginia
14. New York
Zone 4 Zone 5 Zone 6
Louisiana Montana California
Arkansas Idaho Washington(e)
Oklahoma Wyoming QOregon
Texas(b) Utah Nevada
Kansas Colorado
Nebraska(c) Arizona
North Dakota New Mexico
South Dakota Washington
Missouri(d) (East of Cascades)
Texas

(E1 Paso County only)

. (a) That part of Missouri which is within ten miles of the Mississippi
ver. : '
(b) Except El Paso District which is in Zone 5.
(c) Except Omaha, which is in Zone 3.
(d) Except that portion which is within ten miles of the Mississippi
River, which falls in Zone 3.
(e) West of the Cascade Mountains.”

The Carey zone areas during the same period were radically
different. Instead of six zones there were only three Carey zones
from March 1, 1932 to May 8, 1933 (Coms. Ex. 379 Z to Z1). The
areas in effect from May 8, 1933 to November 30, 1934 were radically
changed from ecarlier zones and included four zones (Coms. Ex.
397 Z1). The Carey zone areas from March 1, 1932 to May 8, 1933
were as follows:

¢«ZoNe I—Connecticut, Delaware, District of Columbia, Illinois,

Indiana, Kentucky, Maine, Maryland, Massachusetts,
Michigan, New Hampshire, New Jersey, New York,
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Ohio, Pennsylvania, Rhode Island, Vermount, Virginia,
West Virginia, Wisconsin and all points within ten
miles of the west bauk of the Mississippt River north
of the northern boundary of the State of Arkansas.”’

““Zonr H—Alabama, Florida, Georgia, Louisiana (Kast of the Mis-
' sissippl River), Mississippi, North Cavolina, South Car-
] olina, Tennessee and all points within ten miles of the
' west bank of the Mississippi River south of the southern
boundary of the state of Missouri.”

““Zone HI—Arkansas, Towa, KKansas, Louisiana (West of the Mis-
sissippi River), Minnesota, Missouri, Nebraska, North
Dakota, Oklahoma, South Dakota, Texas.”

In order that the marked differences between the zone areas being
used by Johns-Manville and Carey at that time may be visualized,
maps showing the respective zone areas ave sct forth at pages 22
and 23.

Kven after Carcy changed its zones on May 8, 1933 they wore
very different from the Johns-Manville Zones which had been in i vet
for nearly 3 years and which remained in cffeet for seven moiihs
therecafter.

This difference in zone areas between two outstanding eemivot-
itors in the sale of asbestos pipe covering materials is of pecuiiar
significance and of course completely disproves the existence of iy
price fixing conspiracy between those respondents during that period.

Counsel for the Commission attempts to analyze the respondents’
zone areas in pages 13 to 17 of his brief, and asserts that the record
shows concert of action on the part of the respondents in establishing
these areas, but the analysis is curiously incorrect and does not even
attempt to show that similar zone arcas were established by any two
respondents at or about the same time.

The brief asserts that the Norristown zone areas effective July
79, 1933 were the same as those established by Johns-Manville
December 29, 1933, except that Norristown had North Carelins in
Zone 1 and Johus-Manville had North Carolina in Zone 2. Bewwern
those dates then, July 19, 1933 and Decewmber 29, 1935, the zone aveas
were ol the same, and even after Johns-Mauville established s
December 29, 1933 zones, prices of the two respondents were neces-
sarily different in North Carolina. There is no evidence that prices
were the same where zones were the same. The casual disvegard
of a zoning difference Involving an entire state suggests the cime
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worn excuse of the unmarried girl when reproved for having a baby.
She said, ““but it was such a little baby.”” A price difference between
competitors in the entire state of North Carolina may seem unim-
portant to an attorney overzealous in proving his case, but to a
business man it would not suggest concert of action.

In further support of the alleged concert of action it is stated
at page 14 of the brief that the states placed by Carey in Zone 1 are
all found in Johns-Manville Zones 1 and 2. Inasmuch as the purpose
of using different zones was to charge different delivered prices in
the different zones, this is an amazing method of showing concert of
action.

It is further stated that the zone areas used by Keasbey &
Mattison beginning August 10, 1934 corresponded in every detail
with the zones used by Norristown, Johns-Manville and Carey. It
would have been fair to add that the Code Merchandising Plan was
in effect at that time and every member of the Industry was legally
required to use the same zones.

It is unnecessary to go through the whole curious analysis con-
tained in the brief. As a final word, however, attention may be called
to the following seriously erroneous statement at page 16:

““A comparison of the zones used by the respondents Norris-
town, Johns-Manville, Carey, Sall Mountain, Keasbey & Matti-
son, and the Ruberoid since the year 1940 shows that all these
respondents were using zones identical in every detail.”’

Respondents’ Exhibit 375 B shows that zone areas were estab-
lished by Ruberoid January 2, 1940, that these were changed May 1,
1940, and again August 1, 1941. Reference to these zone areas appear-
ing on Respondents’ Exhibit 375 V to 375 Z 8 shows that they were
different from zoning areas used by any other respondent at any
time. For instance, zone areas established by Ruberoid on May 1,
1940, as shown in Respondents’ Exhibit 375 X 1 to Z 6 were without
zone numbers and were as follows:

Air cell Pipe Covering 2 or 3-ply.

Discount from list prices LCL 82%.

State of Pennsylvania other than Metropolitan Philadelphia.
State of New Jersey and New York other than Metropolitan
New York. Discount in quantity 85%. State of Conneecti-
cut, the following countics in the State of New York:
Nassau, Rockland, Suffolk (Huntington-Babylon Townships
only), Westchester, the Boroughs of Richmond, Manhattan,

&
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Brooklyn, Queens, Bronx. The following counties in the
State of New Jersey: Bergen, Essex, Hudson, Middlesex.
Monmouth, Morris, Passaic, Somerset, Union.

LCL 849%-—Metropolitan Philadelphia, Counties of Bucks, Ches-
ter, Delaware, Montgomery and Philadelphia, State of
Pennsylvania; also Camden County in New Jersey.

LCL 82%-—States of Maine, Vermont and New Hampshire.

LCL 84%—States of Massachusetts and Rhode Island.

There is nothing like this in the zone arcas of any other respond-
ent. It is difficult to understand the reason for the incorrect and
prejudicial statement quoted from page 16 of Counsel for the Com-
mission’s brief. The statement is equally erroneous and incompre-
hensible with reference to the other respondents named. It appears
from respondents’ Exhibit 382 B that in January 1939 Keasbey &
Mattison ceased using the Tulloch license arcas and published its
own zone descriptions. The only descriptions in evidence are shown
on Respondents’ Exhibits 382 F, G, H, T and J. Without quoting
the areas, there are fourteen states in Keasbey & Mattison Zone 1,
whereas the Norristown corresponding zone in effect after Norris-
town withdrew from the license agreement (Com. Ex. 81 A) applied
to only nine states, and whereas the Keasbey & Mattison Zone 1
applied to all of New York and Pennsylvania, the Norristown zone
areas applied only to Eastern New York and Fastern Pennsylvania.
Norristown also had a zone applying only to the metropolitan New
York arca (Com. Ex. 81 B) and Keasbey & Mattison had no such
zone. Keasbey & Mattison Zone 2 (Com. Ex. 382 F) applied to
seven southern states. Norristown’s corresponding zone included
nincteen states. The differences are so radiecal that it is evident
Counsel for the Commission was laboring under a complete misap-
prehension with respeet to the zoning situation.

The obvious fact is also ignored that competitors who priced
by zones would use the same zone areas to a considerable extent
because fundamentally they arc established for economie reasons just
as zones for freight charges are established by the Interstate Com-
merce Commission and postal zones are established by the Postmaster
General under authority of law. They are natural market areas.
The New England states, for instance, form a natural market srea,
also certain Southern stales and the West Coast.

Also in the marketing of standard products there is a tendency
on the part of manufacturers in all industries to meet the prices sf

their competitors on a decline and to follow a price increase if the
— g
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market is favorable. In order to do this the zones used for pricing
must be the same, hence there is a tendency among competitors to
follow zone changes to the same extent as price changes. If the
zones had been similar in the Asbestos Pipe Covering Industry it
would not have been surprising, but the evidence shows there were,
in fact, substantial differences at all times, and i no instance were
changes made by these respondents at the same time.

Counsel for the Commission concedes on page 21 of the brief
that the Merchandising Plan under the Tulloch license agreement
stated that it applied to products manufactured in accordance with
the Toohey patent, but adds that the acts of the respondents show
that they did not so limit it. The act of the Carey Company in dis-
confinuing the use of zones for unpatented material while using the
Tulloch zones for patented material shows that the Carey Company
did so limit it. Another instance appears in the zone descriptions of
Keasbey & Mattison (Com. Ex. 382) showing six zones used by
Keasbey & Mattison while a licensee, whereas the Tulloch Merchan-
dising Plan established September 11, 1935 contained only four
zones (Com, Ex. 375 A and E) Tulloch established a fifth zone area
August 20, 1936 (Com. Ex. 375 A and J), and a sixth zone area
April 20, 1937 (Com. Ex. 375 A and M). Comparison between the
Keasbey & Mattison zones 5 and 6 and the Tulloch zones 5 and 6
shows radical differences involving the States of Colorado, Montana,
New Mexico and Texas.

Even if it be assumed that some of the respondents used the
Tulloch zones in marketing unpatented as well as patented materials,
it does not follow that they did so as part of a conspiracy. That
some of the respondents did not use the Tulloch zones affirmatively
disproves the inference, and the fact that they were charging com-
petitive prices for unpatented materials throughout the license period
further disproves the inference.

The affirmative evidence being now conclusive that no price
uniformity in the sale of unpatented materials existed from the year
1933 until the commencement of this proceeding, we direct ourselves
to the allegations charging a conspiracy with respect to patented
materials and to the activities of respondents under the N. R. A.
Code and with respect to the so-called Voluntary Agreement.
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POINT 11I.

The alleged conspiracy in preparing and using a code mier-
chandising plan is not supported by any evidence whatever.

Paragraph Nine of the Complaint, subparagraph 10, alleges that
while the National Industrial Recovery Act was in effect and before
September 4, 1934, the respondents collusively adopted a merchan-
dising plan to be used in the sale of licensed and unlicensed materials.
The record shows that this charge is entirvely fanciful. Counsel for
the Commission identifies the merchandising plan in question as
Respondents’ KExhibits 3 and 4, being two schedules of the Code
Merchandising Plan adopted by all members of the Asbestos Pipe
Covering Industry pursuant to the terms of the Asbestos Code.

The National Industrial Recovery Act became cffective June 16,
1933, and, among other things, authorized the President to approve
codes of fair competition for certain industries (48 U. S. Statutes !
at Large 195). The Asbestos Institute was thereupon organized
for the purpose of preparing a code for the Asbestos Industry to
effectuate the terms of the National Industrial Recovery Act
(R. 3052). A code of fair competition for the Asbestos Industry
was prepared and was approved by the President on November 1,
1933 (R. 3053, Resps. Ex. 2). It applied to five divisions of the
Industry, one of them being the Asbestos Paper & Allied Products
Division, which included the manufacturers of ashestos paper and
wool felt insulating products. The other divisions were Asbestos
C'ement Products, Asbestos Magnesia Products, Asbestos Textile
Produets, and Brake Lining and Related Friction Products (Resps.

X, 2). Article VI, section 4(b) of the Asbestos Code authorized
the members of each Division to prepare a merchandising plan incor-
porating the merchandising policies best calculated to promote fair
competition in such Division, and subject to the review of the Admin-
istrator, such merchandising plan, when approved by three-fourths
of the Code members of the Division and filed with the Sub-Code
Authority, became ‘“binding upon all members of the Industry who
are members of the Division’’ (Resps. Kx. 2). Such a merchandis-
ine plan was prepared for the Asbestos Paper and Allied Products
Division and was duly adopted pursuant to Article VI, Section 4(b)
ot the Asbestos Code.
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The Trial Examiner found as to this (p. 10, par. 2):

“‘The members of the Asbestos Paper and Allied Products
Division of the Asbestos Code, which was the Division that
embraced the manufactures of asbestos paper, corrugated
asbestos paper, asbestos pipe covering and associated prod-
ucts, completed preparation of a merchandising plan in
December 1933. This merchandising plan was approved by
three-fourths of the members of the Asbestos Paper and
-Allied Products Division and was filed with the Sub-Code
Authority and was put into effect by all members of the Divi-
sion, including all of the corporate respondents, and was oper-
ated under by them until May 27, 1935 (R. 273-5, 473-4, 1258,
1493-4, 20561-3, 2144-5, 2154, 2324-5, 2330, 2370, 3054, Resp. Exs.
3, 4, 153, 216A, 216B).”’

Page 29 is a photostatic copy of the title and first two para-
graphs of the respective first pages of Respondents’ Exhibits 3 and 4,
the only schedules of this merchandising plan which are in evidence.
Exhibit 3 contains 20 pages, and Exhibit 4, 13 pages.

Inasmuch as these schedules state on their face that they con-
stitute a merchandising plan adopted pursuant to Article VI, Section
4(h) of the Asbestos Code, and the Code did not come into existence
until November 1, 1933, it is impossible that they could have been
adopted before that.date. Furthermore, Respondents’ Exhibit 3
shows that the final revision and correction was made on December 21,
1933, and Respondents’ Exhibit 4 bears only the date December 21,
1933, It is evident then that this Clode Merchandising Plan was
not completed, and therefore not adopted until December 21, 1933,
and it is referred to in the testimony as the December Merchandis-
ing Plan (R. 2329, 2370). The frequent reference to this Mer-
chandising Plan in the brief of Counsel for the Commission as having
been adopted in June 1933 is contrary to the evidence and appears
fo be an atlempt to create an erroncons impression.

An examination of this Code Merchandising Plan will show
that it controls all the manifold details affecting the merchandising
of asbestos insulating materials except the prices to be charged.
During the period of the Code, however, all fifty-five members of
this Industry, including the respondents, were compelled by law to
adhere to the terms of the Code Merchandising Plan.
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Section 3(b) of the National Industrial Recovery Act provided:

“(b) After the President shall have approved any such
" code, the provisions of such code shall be the standards of fair
competition for such trade or industry or subdivision thereof.
Any violation of such standards in any transaction in or
affecting interstate or foreign commerce shall be deemed an
unfair method of competition in commerce within the meaning
of the Federal Trade Commission Act, as amended; but noth-
ing in this title shall be coustrued to impair the powers of
the Federal Trade Commission under such Act, as amended.

and subscetion (f) of the Act provided:

“(f) When a code of fair competition has been approved
or prescribed by the President under this title, any violation
of any provision thereof in any transaction in or affecting
interstate or foreign commerce shall be a misdemecanor and
upon conviction thereof an offender shall be fined not more
than $500 for each offense, and each day such violation con-
tinues shall be deemed a separate offense.”’

The evidence is that the members of the Industry adhered to the
terms of the Code Merchandising Plan until the Schechter decision
and then ceased to do so.

For many years before the Asbestos Code was adopted certain
merchandising practices had grown up in the Asbestos Pipe Covering
Industry and were followed in a general way by most members of
the Industry (R. 2325-6, 2905). However, the different members
of the Industry varied widely in their detailed application of these
general practices (R. 2326-8, 2364, 2374, 2906). One of these merchan-
dising practices was selling products on the basis of a discount
from a single universally recognized list price. This standard list
price was originated in 1907, apparently to cope with difficulties in
quoting prices on the many sizes and thicknesses in which pipe
covering was made and used (R. 2184, 2410, 2871, Trial FExs. Report,
par. 50). There were always wide variations in price, however,
between different manufacturers because of differences in discounts
(R. 2327). One manufacturer would give a discount of 77% off the
standard list, another 85% off, and another 83% off with an extra
10%, and sometimes an extra 5% (R. 2506). There were multitudes
of price variations arrived at in this way. The standard list price
had been the basis of all pricing in the Industry for so long that the

REF
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Code Merchandising Plan naturally required that all prices « iiied =
in terms of discounts from this standard list price table.
\ Other trade practices which had long been in use were freight
\3 equalization, geographical zones for quoting delivered prices, classi-
fication of customers, price differentials between classes of customers,
furnishing two and a half bands per section of pipe covering without
extra charge, price protection on future orders to certain classes of
customers, and many other practices (R. 271, 2061-2, 2145-6, 2149,
2234, 2325-7, 2905-6). The interpretation of these general trade prae-
tices, however, varied widely among different manufacturers
(R. 2145, 2328). For instance, the territory included in delivered
priee zones varied between the different manufacturers (Coms. Exs.
379, 381, 385), price differentials for different classes of trade
varied (R. 2328), and definitions of the different classes of trade
varied very considerably (R. 2327, 2368).

Mr. Abraham, President of the Ruberoid Company, explained
the manner in which these divergent applications of generally reeog-
nized principles were brought into a temporary uniformity under
the Code as follows (R. 2364-2363, 2374) :

““Fxhibits 3 and 4 are the Merchandising Plan which was
adopted by the Asbestos Paper & Allied Products Division
for the Industry under the Code, and these two exhibits
crystallized for the first time many details pertaining to mer-
chandising which were not followed by our Company prior
to that. * * * The Merchandising Plans in question I believe
represented a eomposite of all the manifold varying practices
which were in vogue in the Industry prior to the Code. * * *
The Code Merchandising Plan was put together like a jigsaw
puzzle representing practices of one company, plus the prae-
tices of another company, plus some generally accepted prac-
tices, and represented a composite opinion of the manifold
varying practices that were in vogue prior to the Code. * * *?

“Prior to the Code there were general principles only
followed by the Industry, general prineiples not in particular
detail.”’

““After the Schecter decision they became loosened up.
The three decimal points got back to two, and got back to one,
and then had a variation of 10% possibly in being interpreted.
The same prineciples were generally followed after the
Schechter decision with much latitude and much deviation and
variation.”
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This testimony was confirmed by other witnesses without excep-
tion, and the Trial Examiner found (p. 10, par. 4):

¢“The merchandising plan used by the Asbestos Paper and
Allied Products Division of the Asbestos Code, recognized and
included many merchandising practices and customs in the
industry alrcady developed such as classification of buyers,
use of geographical zones for pricing purposes, and allowance
of special discounts to certain distributional acecounts. Manu-
facturers had previously differed in their detailed application
of these general practices and eustoms (R. 291-2, 1016, 2060-2,
2150-1, 2234, 2276-7, 2364-6, 2372-4. Resp. Exs. 3, 4, 5, 153).”

The detailed discussion of the Code Merchandising Plan con-
tained in the brief of Counsel for the Commission, pages 17 to 21,
cannot be reconciled with an intelligent understanding of the testi-
mony in this proceeding relating to it. The discussion bears the
following heading:

“MercaANDISING PLAN Prrrect SET-Up PorR Price-Frxine.”’

This beadline is followed by a statement to the effect that all
manufacturers used ‘‘one standard list price’’ without any explana-
tion of the undisputed fact already mentioned that the 1907 standard
list price was merely a basis for quoting widely varying selling
prices on products that were made in hundreds of different size
and thickness combinations. The statement is misleading without
an explanation of the function of the list price and its ancient origin.

On the next page (p. 18), in the same spirit, is a statement
relating to freight equalization, which reads: ‘“The factory prices
being the same, the delivered prices would be the same’’, followed by
a quotation from Mr. Tulloch’s testimony to the effect that the net
result of the freight equalization was that a buyer at any point
““could buy at the same price from any licensee’. There is not a
scintilla of evidence that factory prices were the same during the
Code period and we submit there is no possible excuse for quoting
Tulloch’s testimony about the uniform price on patented produects
under the License Agreement cxecuted September 11, 1935 to support
an incorrect statement about prices on unpatented products during
the Code period which began November 1, 1933 and ended in May 1935.
Mr. Tulloch concededly fixed the minimum price at which licensees
could sell patented materials, and of course the price was uniform.

At page 34 of the brlef appeam a quotatmn from Mr. Abraham’s

WAd tha nrinne of ﬂ)ﬁ"prnnt
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members of the Industiry were, generally speaking, the same, but the
brief does not mention Mr. Abraham’s next answer to the effect that
he was speaking of prices filed with the Code Authority (R. 2346) or
his explanation that this resulted from meeting the lower o

publishied by competitors. 1le testified (R. 2345) :

“Under the Ctode period when the prices were filed. «hich
happened for the first thme aud the exact prices wers made
known to competitors, there came out in the open some facts
which were previously not generally known, and as the rosnlt
of the price filings prices declined, the reason being that the
asbestos paper division industry is a highly competitive one
and just as soon as a member of the industry makes 4 ‘nw
price and that fact becomes cognizant to his competitors iney
jump on the band wagon and reduce their prices accordiuvziy,
and that happened during the Code.”’

The evidence is undisputed that prices declined all through the
Code period (Resps. Kxs. 204, 206). The Trial Iixaminer stated in
paragraph 7 of his Report:

““7. Prices for asbestos pipe covering and associated
products deelined during the period of the Asbestos Code and
the various companies in the industry usually followed price
declines iustituted by another company from time to time,
Different companies led in publishing a lower price at one
time or another. As a rule during this period published sheets
of manufacturers were at same price for same material (R.
2111-8, 2161-4, 2335-7, 2345, 2383-4, 2956-7, 3057-9. Resp. kxs.
204, 205, 206).”’

Hence, the undisputed evidence is that the Code Merchandising
Plan which is trumpeted as above mentioned as ““a perfect set-up
for price-fixing”’ resulted in a continuous decline in prices during
the entire period of its existence,

This Merchandising Plan was approved under the terms of the
(‘ode and became a law binding on the members of the Industry in
December 1‘)().», cight months before the Toohey patent issued, and
it expived in May 1935 with the Scheehter decision, three and a half
months before the first Tulloch license agreement.  The origin of
the Code Merchandising PPlan has not been conneeted in the remotest
degree with the Toohey patent or the Tulloch licenses. It was
dcvuloped in a pmiectlv nmmul way under condtions existing in the

1
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Commission. Certainly it was not a restraint of trade on the part
of the members of the Industry or a violation of Section 5 of the
Federal Trade Commission Act for the members of the Industry to
comply with the legal requirements of the National Industrial
Recovery Aect up to the time of the Schechter decision. The position
of Counsel for the Commission is strangely ambiguous for, while
the Complaint charges (par. Nine, subparagraph 10) that the re-
spondents adopted this Merchandising Plan before the granting of
the Toohey patent, ‘‘to be used and which was used’’” for the sale of
licensed and non-licensed materials, and the brief attacks it as a
“perfect set-up for price fixing”’, nevertheless, the briet states at
page 42:

“Had the matter stopped at the demise of the NRA and
after the Court had characterized the NRA Act as a method
adopted by Congress for alleviating the penalties of the
Sherman Act, I do not offer any argument that the respondents
should have been criticised for their acts;’’

This is a recognition of the fact well established in the record
that there had been no illegal acts on the part of the respondents up
to the time of the Schechter decision.

POINT 1II11.

The charge of an alleged conspiracy in preparing a volun-
tary agreement after the Schechter decision is based upon
an erroneous statement of facts. :

At page 42 of the brief of Counsel for the Commission there is
the following statement:

““While the obituary of the NRA was still ringing in their
ears they formulated the ‘Voluntary Agreement’ which had all
the earmarks of the previous Merchandising Plan.

THE VOLUNTARY AGREEMENT CONTRARY TO PUBLIC POLICY
DECLARED IN THE SHERMAN Acr.

As has been pointed out hereinbefore, the Voluntary
Agreement formulated by the respondents carried all the
necessary elements of a price-fixing agreement.’’

The brief is noticeably in error in these statements. The ‘‘Vol-

ntary Agreement’’ had no carmarks of the previous Merchandising
o \ % ™. 100
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Immediately following the Schechter decision the President
asked the business men of the country to continue voluntarily the
fair trade practice and labor provisions of their codes until some-
thing could be worked out to meet the siluation caused by the
Scheehter decision (R, 2054, 30563).  Mr. Lewis Brown, Chairman
of the Code Authorily of the Asbestos Code, thereupon telegraphed
the members of all five divisions of the Asbestos Code calling atten-
tion to the President’s request and asking that certain provisions
of the Code be continued, but specifically omitting Articles VI, IX
and XI, which were the only ones relating to a merchandising plan
(R. 2055, Com. IEx. 152).

Thirteen of the fifty-five members of the Asbestos Paper and
Allied Products Division, including nine of the respondents, ro-
sponded that they would abide temporarily by the articles of the
Code relating to labor, fair trade practices, and open price fling
(Com. Ex. 354). Price filing was continued by a steadily dimi:
ing number of these companies for sixty fo ninety days after
Schechter decision and then ceased entirely (R. 2158, 2333-4). ais
voluntary action for a very short period by a very few members of
the Industry has been confused in the brief of Counsel for the Com-
mission with the preparation of a ‘“Voluntary Agreement’’ author-
ized by subdivision (a) Scction 4 of the National Industrial Recovery
Act. The term Voluntary Agreement when used in connection with i
the N.R.A. period has a technical meaning, because the Natioual
Industrial Recovery Aet authorized the President in Seetion 3 of
the Act to approve codes, and in Section 4, to approve ‘“Voluntary
Agreements’. Section 4 says:

R

“The President is authorized to enter into agreements with
and to approve voluntary agreements between and among per-
sons engaged in trade or industry * * *.”?

This section was not invalidated by the Schechter decision but
remained in effect until April 1, 1936 (Resps. Exs. 6, 10).

It seems not too much to expect a lawyer to grasp the meaning
of the term ““Voluntary Agrcement’” when used in connection with
the National Industrial Recovery Aect, and it is difficuit to under-
stund how such a document could be confused with the willingness
of a few members of the Industry to comply with the President’s
request to continue voluntarily without agreement the labor and
unfair trade practice provisions of their codes. The record shows
that the two subjeets werve dealt with separately and at difforont
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Covering Industry. As stated, only a few members of the Industry
and only a few respondents took part in the voluntary continuation
of the fair trade practice and labor provisions at the request of
the President, but all members of all five divisions of the Asbestos
(‘ode took part in preparing the ‘‘Voluntary Agreement’’ for sub-
mission to the President under Section 4 of NIRA (R. 3053-5). We
respectfully protest against the confusion of these two subjects
inn the brief of Counsel for the Commission and against the implica-
tion that they were connected with a continuation of the Code
Merchandising Plan.

The evidence is explicit and undisputed that adherence to the
Merchandising Plan stopped with the Scheehter deeision (R. 2157,
2330, 3163, Resps. Bxs. 218 A-B). The Voluntary Agreement which
was drafted contained no merchandising plan, and could not contain
ene, beeause it applied to all five divisions of the Asbestos Code,
which dealt with five fundamentally different kinds of products
(R. 3053-5).

Continuing Fair Trade Practice and Labor Provisions
and Open Price Filing.

The Schechter decision did not invalidate the National Indus-
trial Recovery Act. It only invalidated the Codes. Schechter Poultry
Corp. v. U. 8. (1935) 295 U. S. 495. Immediately following the deci-
sion the President asked industry to adhere voluntarily to their
Code provisions relating to hours and wages and standards of fair
competition (R. 2054, Coms. Ex. 152). The telegram of the Chair-
man of the Code Authority asked the members of the Asbestos Code
pending consideration by Congress of the whole situation to continue
the provisions of their code entitled, Hours of Labor, Minimum
Wages, Child Labor, Unfair Trade Practices, Publicity of Prices,
Terms and Conditions of Sale, and Labor Provisions (Coms. Ex.
152). The open price filing included in this request of May 28, 1935,
had been approved in principle the month before in Release No.
11036, April 24, 1935, of the National Industrial Recovery Board.
This stated (Resps. Ex. 5):

“K. Price-Filing not Price-Fizing

“It is hardly necessary to say that open price filing is
not price-fixing. Nor should evidence of collusion in their
making be inferred from a uniformity in the prices which are
filed. Competition is supposed to effect uniformity of prices

thronoh plORCn market; and an approximation to uniformity
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is almost certain to result from the proper maintenance of
open price filing. It 1s when the prices quoted by the members
of an industry move in concert faster than competitors can
castly accommodate themselves to each other’s activities or
when prices move uniformly and sharply upward in contrast
to trends in rvelated industries that evidence of collusios is
present. Open price filing is a deviee; price-fixing is a busi-
ness poliey in operation.”’

That price-filing as practiced in the Asbestos Pipe Covering
Division was not priee-fixing was strikingly counfirmed by the zon-
tinuous deeline in prices during the N.R.A. period and by the contin-
uation of the deeline after the Scheehter decision which is evidenced
by the price-filing that took place in July 1935. The following price
notices were filed and distributed, all representing a price decline.

Kmpire Asbestos Company issued notiee of a price decline prior
to July 1, 1935, effective July 1, 1935 (Coms. Ex. 289 ; Coms. Kx. 288).

R. A. Keasbey Co. met the price veduction, July 1, 1935 (Coms. _‘
Iix. 290). :

Johns-Manville met the price reduetion, July 35, 1935 (Cous.
Ex. 291).

Norristown Magnesia met the price reduction, July 8, i3
(Coms. Ex. 202).

Smith & Kanzler met the price reduction, July 9, 1935 (Cons,
Fix. 294).

Keasbhey & Mattison met the price reduction, July 9, 1935 (Coms.
ax. 297). '

Philip Carey Co. met the price reduction, July 11, 1935 (Cous.
Ex. 296).

The foregoing is dealt with by Counsel for the Commission as
evidence of pr xw-ﬁmng. There could be no stronger evidence of
price competition, because it shows a lower price being published
by one company and beiug met by competitors as soon as they heard
of the competition over » period of nearly two weeks. The Trial
kxaminer found no evidence of price-fixing but on the contrary found
as follows with respeet to this period:

i
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“Prices of asbestos pipe covering and associated products
continued to decline for a few months after the Schechter
decision. There 1s evidence that these prices reached their
lowest level during the summer of 1935 and they did not begin
to rise until early in 1937, except on the pxoducts manu-
factured under the Toohev natont ..o
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approval (R. 3053-5, Coms. X, 12). 43v 2o

pared and submitted Voluntary Agreements (Resps. Ex. 8). perote
an exccutive

the President had approved the Voluntary Agreement
order was promulgated December 21, 1935 terminating
Recovery Administration as of January 1, 1936, and
end of the matter.
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eral principles of the Merchandising Plan were followed in the
Industry but with much deviation and variation. In other words,
the Industry reverted to the conditions that existed before the Code
Merchandising Plan. The testimony previously referred to estab-
lished that the gemneral principles incorporated in the Code Mer-
chandising Plan had been followed by the Industry for many years
but had been applied differently by the different members of the
Industry. When the Code Merchandising Plan ended the same gen-
cral principles of merchandising continued but as before the Code
they were applied differently by different manufacturers. There
is no evidence whatever supporting the contention that the Industry
continued to operate under the Code Merchandising Plan.

POINT 1V.

The Toohey invention was the result of years of labor in
the Johns-Manville laboratories and represents an outstancing
improvement in the quality of asbestos insulating materials.
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As early as 1932, Williams developed a method of demonstrating
the advantages of pipe covering made according to the Toohey inven-
tion which was used by the Sales Department in promotion work
(R. 1980}, News of the new type of covering spread in the Industry
after the filing of the patent application and aroused great interest
(R. 1308-9, 2348). Mr. Corydon Hall was employed by the Johns-
Manville Cerporation to conduct demonstrations all over the country
showing the advantages of the Toohey invention (R. 2899). National
exhibitions were given at the Chemical Show, the National Power
Show, the National Klectric Light Association Show, the Air Con-
ditioning, Heaf & Ventilating Show (R. 2172). Mr. Simoni was also
employed to demonstrate the advantages of the Toohey type cover-
ing and used a special apparatus for this purpose which was prepared
by the Research Department of the Corporation (R. 1951). Mr.
Simoni gave a demonstration with this apparatus at one of the hear-
ings in this proceeding (R. 1953-54). In 1936 he gave demonstrations
of the advantages of the product to approximately 8,000 jobbers and
their customers the plumbing and heating contractors, and in 1937
to approximately 14,000 jobbers and plumbing contractors. In 1939
about 2500 members of the trade were present at demonstrations, and
in 1940 about 4,000 were present (R. 1952-54). In 1941 between three
and four thousand members of the trade saw Mr. Simoni’s demon-
strations at approgimately 250 meetings. The witness Corydon Hall
originated the expression ‘‘preshrunk’’ to describe the patented
products in 1932 (R. 2897) and that word has been used in the Indus-
try since then to deseribe these products. To quote paragraph 20 of
the Trial Examiner’s Report: '

““In the years following 1932, there is evidence of an
increasing consumer interest in the ‘preshrunk’ type of
ashestos and wool felt insulating products. Various purchasing
agencies of the United States Government began to specify
preshrunk asbestos pipe covering in bid inquiries in about
1933. The number of Government bid inquiries which speci-
fied preshrunk pipe covering increased after 1933 to the point
where a substantial percentage of all government inquiries
today so specify. Between 1936 and 1940 the preshrunk type
of pipe covering was specified in bid inquiries or orders by
many departments and agencies of the Government inelndine
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ture, and the U. S. Engineer Office, Chicago (R. 1354, 1357,
1391-2, 2072, 2348, 2424, 2568, 2581, 2597-8, 2850, 2955, 3000,
3230-2, 3234, 3236-40, 3243A-3251, 3267-8, 3271. Resp. Exs.
234, 273-87).”’

The merits of the patented preshrunk material were generally
recognized in the Industry except by the members of the trade who
did business with plumbers on a strietly price basis. As the patented
preshrunk products cost more to produce and were higher priced
than the unpatented they were of no interest to such jobbers as
Harry Lampert who testified that it was his poliey not to pay more
for the sake of getting quality products (R. 2624). Such dealers
found it was easier to sell the standard unpatented product at a
low price than the quality product at a higher price. Contractors,
however, who came in contact with the actual consumers of pipe

covering and had to make repairs because of shrinkage without -

exception knew of the preshrunk type of material.

Government agencies and municipalities began specifying nra-
shrunk asbestos pipe covering about 1933 and the number of Govern:-
ment inquiries specifying preshrunk asbestos pipe coverings
creased after that date to a point where about 50% of all Gover-
ment inquiries today make such specification (R. 3230, Trial iix
Report, par. 20). Bid specifications and written orders of the Navy
Department, Department of Justice, War Department, Veterans’
Administration, United States Housing Authority, Department of
Agriculture, and the United States Engineering Office, Chicago, which
require that preshrunk products be supplied are exhibits in the case
(Resps. Exs. 273-287).

Since the date of the Toohey invention some manufacturers
claim to have found other methods of treating ashestos insulating
materials to reduce the shrinkage, but despite the greater expense
the Johns-Manville Corporation continues to manufacture all its
asbestos insulation materials under the Toohey patent (R. 2041-2).
and the Philip Carey Co. continues to manufacture a large part of
its insulation products under the Toohey patent, even though it dis-
likes promoting a product the patent on which is owned by its leading
competitor (R. 1070, 2855).

The statement at page 31 of the brief of Counsel for the Comr.
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Johns-Manville Corporation which has marketed the more expensive
patented products exclusively for eleven years, and upon the engi-
neering departments of almost every agency of the United States
Government. They are unsupported by the evidence and should
have no place in this proceeding.

POINT V.

The Johns-Manville licensing agreement was entered into
in the ordinary course of business and without collusion with
any manufacturer.

The application for the Toohey patent was filed by Toohey and
Williams September 26, 1931. The patent issued to Johns-Manville
as assignec on September 4, 1934. (Resps. Ex. 12) Between the date
of the application and the granting of the patent manufacturers of
asbestos insulating materials generally became interested in the
invention as a means of correcting the principal defeet in their
product. Before the patent issued certain manufacturers competing
with Johns-Manville began selling products which they claimed to
be ‘‘pre-shrunk’’, while the competition of other manufacturers took
the form of disparaging the value of the pre-shrunk material. (R.
349, 1044, 3075, Resps. Ex. 180)

Soon after the patent issued the respondent Tulloch had a talk
with officers of Johns-Manville Corporation and suggested that they
give him an exclusive license under which he would issue sub-licenses
to members of the Industry and establish prices and merchandising
terms for the patented materials. He told them:

“A. Well, I was interested in attempting to sceure the
right to license manufacturers under this new and improved
product, and I advised the Johns-Manville people that I
thought I could make the patent or the patented product more
valuable to them than it would be if they alone handled it.
The advantages which 1 felt I could give them were it would
be possible to stop the infringement which we all knew existed
after the patent was issued, which they had advised me was
in the offing; that it would prevent the disparagement of the
product which some members of the industry were endeavoring
to use as a competitive factor; that I felt I could by means of
that expand the market for the patented product and that
in the event they did give me the right to license the process
and the product, in the event that price control became a part




of the license, I could assure them of the elimination of the
price cutting on the patented materials.”” (R. 349, see Trial
Exs. Report, par. 29)

He was told that Johns-Manville would take the matier under
consideration. (R. 2044)

Several months later, in 1935, respondent Johns-Manville Cor-
poration decided to negotiate a licensing agreement with Tulloch.
(R. 2100, 2045) Mr. Hoff, President of Johns-Manville Sales Cor-
poration, testified as to Johns-Manville’s reason for reaching the
decision:

““A. Well, the discussion with Mr. Tulloch covered the
point of the fact that we had reason to believe that other manu-
facturers were infringing our patent. We either had to let
them go scotfree or spend a very considerable amount of
money and a long time to either win or lose our patents. The
second was the fact that the advantage to our company would
be that if other manufacturers were licensed to make the
materials that would immediately obviate the necessity of the
law suits as long as they recognized the patents; and at the
same time the more people that were manufacturing the pat-
ented goods and the more facility with which the materials
could be provided for the consumer at large, the larger we
thought the demand for the product would be, and we felt that
we should hold about the same percentage of business that we
had been holding, and that we would reap that percentage of
a very much larger volume of business in the particular prod-
ucts which bad bheen cut into by the supplantive materials.”’
(R. 2094, sce Trial Exs. Report, par. 31)

Mr. Hoff further testified as to Johns-Manville’s reasons for not
licensing other members of the Industry directly, as follows:

““A. Well, for several reasons. The first was because we
felt, after we had decided that we would extend the license,
that we did not believe that some of the concerns would he
willing to take a license from us and have us be the arbitrary
authority to carry on the license. )

“‘The second was beeause we had no organization or sct-
up in our company whereby we could acquire [administeri a
license in all of those phases that it would be required to look
after.” (R. 2075)

REPRODUCED AT THF NAT'()N_A! AR(‘.»O_HHV‘[_‘.
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The terms of an exclusive license agreement and sub-license
agreement were discussed by Johns-Manville with their counsel and
with Tulloch from time to time until September 11, 1935, when they
were completed in an all-day conference in the Johns-Manville office,
at which only Tulloch and Johns-Manville representatives were
present. (R. 2101, 2104) Attached to the sub-license agreement from
Tulloch to Jobns-Manville was a detailed mechandising plan, im-
portant parts of which were written at the conference on September
11, 1935. (R. 2102, 3076-7) So far as Johns-Manville was concerned,
the negotiations about the license agreement were exclusively with
Tulloch and members of their own organization. No other manu-
facturer was consulted.

Mr. Louis R. Hoff, the President of Johns-Manville Sales Cor-
poration, testified (R. 2048):

““Q. It has appeared that the exclusive license granted
Tulloch by Johns-Manville was dated September 11, 1935, and
I will ask you whether prior to that time what, if any, manu-
facturing company engaged in the asbestos pipe covering busi-
ness you consulted or discussed the license with?

“A. None.

“Q. Did you discuss the terms or any of the terms of the
proposed license agreement with any manufacturer?

“A. I did not.”

Mr. Vandiver Brown, General Counsel of Johns-Manville Cor-
poration, testified as follows (R. 2104):

“Q. With what other manufacturer, if any, had you dis-
cussed the proposed Tulloch License Agreement before it was
executed on September 117 ’

““A. With none. I had no contact with any other manu-
facturer. My contacts were solely with Mr. Tulloch.’’

Mr. Tulloch testified (R. 356):

“Q. Was the Johns-Manville Company, so far as you
know, negotiating with any one but you about the license?

¢“A. T think I was the only one interested in trying to get
a license fromfthem for the purposc of re-licensing others,
and they were having no contact with anyone else so far as
I am aware.

““Q. That is, your contacts with the Carey Company were
independent of Johns-Manville?

““A. Oh, the Carey Company was not negotiating with
them. They were negotiating only with me.”’
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The license agreement gave Tulloch the exclusive right to license
others to use the Toohey patent provided such sub-licenses were ““in
the form of and upon terms and conditions no more favorable to the
sub-licensee’’ than those contained in the sub-license to Johns-Man-
ville which was executed contemporaneously with the exclusive
license. Tulloch thus obtained the right to collect royalties on sales
of patented pipe covering by his licenseces, pipe covering being the
only product manufactured by all members of the Industry. (Coms.
Ex. 1) .

Johns-Manville received from Tulloch under the terms of the
exclusive license an annual royalty of $1250, which would fully
reimburse Johns-Manville during the remaining term of the patent
for the $20,000 expended in developing the Toohey invention, and
the agreement of Tulloch to prosecute infringers. (R. 3072, 3075,
Coms. Ex. 1)

The primary advantage to Johns-Manville, however, was in
obtaining the services of a man who was experienced and favorably
known in the Industry to determine the pricing and merchandising
terms for the sale of the patented materials. (R. 270, 350, 2329,
3074-5). The prices and merchandising terms were fixed in the first
instance by Johns-Manville in the sub-license agreement with Tulloch
to Johns-Manville executed September 11, 1935. (R. 2102, 3077, Coms.
Ex. 1) It was necessary, however, to give the exclusive licensee the
right to use his judgment in changing prices and other selling terms.
(R. 2075) 1In order that the patent should be of any value to Johns-
Manville it was essential that the prices and terms, if changed,
should be established by a man of integrity and sound judgment.
(R. 350-1, 3074-5)

Tulloch had been associated in different capacities with the low
pressure pipe covering industry for a number of years and was
Manager of the N. R. A. Sub-Code Authority of the Asbestos paper
and Allied Products Division of the Asbestos Industry. (R. 47, 270)
He was a business man, and the license agreement with Johns-
Manville was a business proposition which would be unprofitable
to him unless he could obtain a reasonable number of licensees. (R.
353) Johns-Manville, therefore, had reason to believe that it would
get the benefits to which it was legally entitled under its patent
monopoly by placing Tulloch in control of the licensing of the Toohey
patent.

‘When Johns-Manville told Tulloch in the latter part of 1234
that it would consider giving him an exclusive license he began
making inquiries among a few of the larger manufacturers locs:*ed
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in or near New York as to whether they would be interested in taking
a sub-license in the event that he was granted an exclusive license
by Johns-Manville. (R. 353-4) In this way he tried to discover
how interested some nearby members of the Industry were in the
patented pre-shrunk produects.

Mr. Mills of the Philip Carey Co. testified concerning his first
talk with Tulloch about the Toohey patent:

““He told me he had not obtained a license on the patent
to sub-license to us but that he was negotiating for it.

«T said it would be necessary for me to be satisfied he

had a license, to give me the proper authority to license us
and that it will be arranged that we will retain that license
if we go into it. ‘If they take your license away, we won’t
lose out. It must be in that form,” and some other things.”’
(R. 1097-8)

Mr. Abraham, President of Ruberoid, testified concerning Tul-
loch’s first approach to him:

““A. Tulloch called at my office and told me that he was
trying to make an arrangement with the Johns-Manville Cor-
poration to obtain an exclusive license under the Toohey
patent. He wanted to know whether we would be interested
in becoming a sub-licensee, and I told him that if he suceeeded
in obtaining an exclusive license from Johns-Manville and
he was able to submit to us a license agreement which was
satisfactory to myself and my counsel, that we would be very
glad to consider it.

» - * * * * *

““A. Well, I called attention to the fact that our organiza-
tion was all ‘burning up’ to make a shrink proof covering so
as to be able to keep up with the Johns-Manville Corpora-
tion, who had already featured their shrink proof covering
by exhibits and pdvertisements, and it cvoked a great deal of
interest among the trade.

‘“We had also made some tests in our laboratories after
the Johns-Manville pipe covering was on the market and the
Manville product looked like a very good product.

““Therefore I personally was interested in trying to work
out some arrangement with Tulloch to become a sub-licensee,

-
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provided that the terms and conditions of the license agree-
ment were satisfactory to me.”” (R. 2348-9)

m Mr. Crabbs of the Carey Co. testified concerning Tulloch’s first
visit in June 1935:

““A. On the occasion of his first visit to my office, he said
that he was negotiating for a license agreement with the
Johns-Manville Company under the Toohey patent, and asked
if and when he was successful in securing such a license
agreement with the privilege of so licensing, would our com-
pany be interested, and I said to Mr. Tulloch that we were
very much impressed with the Toohey process and if he
was successful, T was quite sure we would be very much
interested and would give it every consideration.”’ (R. 3095)

In the summer of 1935, after Johns-Manville had decided to nego-
tiate a license agreement with Tulloch, he discussed the current mer-
chandising policies of a few of the companies with their representa-
tives at three meetings in New York at which no more than four
representatives were present (R. 3068-70) The reason for and
content of these discussions was desceribed by Tulloch as follows:

“Q. Now, when you had a meeting, for instance, of some
of those who were nearby, what did you discuss with them?

“A. Well, they discussed the material, the advantages of
the material, the conditions under which licenses were to be
granted. Of course, T wasn’t in position to be particularly
specific about that because I had at no time any authorization
to grant a license, and for that reason I couldn’t be particulariy
accurate in saying what I could do, and for that reason .
licensees weren’t particularly definite in saying what thev
would do, but they did indicate interest.”” (R. 353-4)

“Q. Did you tell them at those preliminary meetings
what you were going to do in the way of terms in a merchandiz-
ing plan?

“A. Do you you refer to the individual conditions of the
licensces? I was unable to tell them anything of that sort,
because 1 had not worked out a license.

“Q. And did you or did you not inquire from them abont
their merchandising practices at that time?

“A. I asked them about their merchandising conditions

m and endeavored to secure all the information possible about

v .-
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methods of merchandising that could best develop the market
I was interested in developing.”’ (R. 3067-8)

Tulloch did not know until September 11, 1935 what terms he
could make with Johns-Manville. (R. 3077) The vital question of
minimum prices was decided at the all-day conference when the
agreement was signed and the merchandising plan was developed
at the same time. (R. 2102-3, 3076, Coms. Kx. 1) No merchandising
plan was shown by Tulloch to any manufacturer before September
A1, 1935 and the -merchandising plan could net have been shown
because it was worked out at the conference held on that day. (R.
368-9) A glance at the merchandising plan attached to the Johns-
Manville sublicense agreement (Coms. Ex.-1) shows how much of
the plan was developed on 'September 11th. All of the many changes,
erasures and additions made in ink or pasted in were made at the
conference on September 11, 1935, and therefore can be readily
identified. (R.%2102, 3076) At pages 51 and 52 two pages of the mer-
chandising plan are reproduced, showing the changes made at the
conference. = Almost every page of the merchandising plan was
worked out in the same way the day the agreement was signed.
(Coms. Ex. 1)

After Tulloch obtained' his exclusive license agreement from
Johns-Manville he approached other members of the Industry to
obtain sub-licensees. (R. 368) He relied on the advantages of the
pre-shrunk material as a selling argument in getting licensees.

Mr. Fitzgerald of Standard Asbestos Co. testified concerning
Mr. Tulloch’s first visit:

““A. Well, Mr. Tulloch either called or wrote me a letter
to meet him in Chicago on a certain date, and he mentioned
the fact that—oh, he asked us whether we would be interested
in any process for eliminating the shrinkage of aircell pipe
covering, which up to that point had been a big problem to us.

‘I went down to see him, and he outlined that he had a
process which we could use in the manufacture of our paper
which would eliminate this shrinkage. We were particularly
interested, we teld him, because we had competition at the
present time in the market of a shrinkproof material which
had been affecting our business.

‘““We also told him we were in the contraet business, as
well as the manufacturing business, and we had got into
numerous difficulties where we had finished a job and were
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called back, and the asbestos aircell had probably shrunk
maybe an inch in a hundred feet or a half inch, and so on, and
it was up to us to do the work over again.
/‘ ¢ Also, that certain engineers and architects in this town
had eliminated aircell products from specifications for the
same reason. .

““QQ. What do you mean by aircell products? I dor’t
believe that word has been used in that connection.

‘“A. Asbestos aircell produets. Also, that instead of using
those products, they were specifying molded products, which
we did not manufacture.

“We told him that if he had a material that would help
us to eliminate this trouble, we would be very much interested,
based on what it would cost us and how it would affect our
production.

““He outlined that he had the same material, the same
process, rather, that one of our competitors was then using
against us in this territory, and he outlined to us on what
basis we could use this process.”” (R. 1391-3)

Mr. Bennett of A. H. Bennett Company testified concerning
Tulloch’s offer of a license:

“Q. What reasons did he give you for suggesting that
you take it?

“A. Well, he claimed he had a patent on a preshrunk
covering which would eliminate a lot of troubles and, of course,
that has always been the case with an aircell covering. There
has been quite a little shrinkage, which would have to be fixed
up. It costs money to go back on a job and fix those things up.”’
(R. 1549)

Mr. Collopy of Aeme Asbestos Covering and Flooring Company
testified concerning Tulloch’s representations as follows:

“The Witness: Well, he reported having such a license
agreement and represented to us that it would be a very desir-
able feature for us to incorporate in our produects, that having
that would stimulate our sales and help us considerably.

“By Mr. Collins:

“Q. Now, is that the only desirable feature that he dis-
cussed ? .
“A. Yes.
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Q. That it would just increase your sales?

““A. That through its desirability sales would increase,
that complaints regarding the shrinkage of the material would
be practically eliminated and the expense incidental to the
correction of shrinkage would be eliminated.

Q. Did he make any representations to you on that occa-
sion with reference to the price features?

““A. None whatever.”” (R. 1280-1)

By far the larger number of licensees never heard of the Johns-
Manville license until after September 11, 1935.

Tulloch’s method of approach is illustrated by his letter to the
Clark Asbestos Co. in Cleveland. (R. Ex. 133)

““Nov. 5, 1935.

“The writer has recently acquired the rights under U. S.
Letters Patent #1,972,500 involving improvements in certain
asbestos products such as Aircell and Woolfelt covering.

“Y am offering licenses under this patent to manufacturers

_ in the industry and would be glad to go into the matter more
fully if you are interested.

““Copy of the patent is attached hereto, and any infor-
mation you may require regarding it will be supplied.”’

Mr. Clark testified this was the first he had heard of a proposed
license agreement. (R.1212-3)

Specific dates when some of the other sub-licensees first heard
from Mr. Tulloch about a license agreement are in the record:

Respondent Atlantic Asbestos Corporation, New York
City, on or about January 17, 1936. (R. 582)

Asbestos Insulating Materials Co., Milwaukee, on or about
October 16, 1935. (R. 1490-1)

Respondent A. H. Bennett Co., Minneapolis, on or about
February 12, 1936. (R. 1549)

Respondent Standard Asbestos Co., Chicago, on or about
October 13, 1935. (R. 1428)

Respondent Acme Asbestos Covering and Flooring Co.,
Chicago, on or about October 1, 1935. (R. 1279)

Mr. Tulloch described his procedure as follows:

“Q. When you obtained the signed license from Johns-
Manville on September 11, 1935, how did you go about at-
tempting to get signatures from sub-licensees?
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“A. I went around and called on various prospects and
endeavored to make a sale. I presented them with a copy of
the license agreement and tried to answer any questions that

‘ might be raised by them or by their attorneys.

“Q. And were there many of them who at that time had
never seen the proposed merchandising plan or the merchan-
dising plan?

““A. Yes, I would say that at that point all of them had
failed to see the merchandising plan.

“Trial Examiner Preston: Had failed to see it?

““The Witness: Had not seen the merchandising plan.

“Trial Examiner Preston: All of them had not seen it?

““The Witness: They had not seen it at the time that
went around to call on them.”” (R. 368)

Tulloch testified that, prior to September 11, 1935, he inquired
of a few of the larger manufacturers about their interest in manu-
facturing pre-shrunk products under a license. (R. 353) He later
identified four manufacturers whom he had thus approached and to
whom he had shown copies of a proposed license agreement. These
companies indicated interest, but all reserved their decision until
Tulloch could show them an agreement with Johns-Manville giving
him the right to grant licenses. (R. 1097-8, 2348-9, 3068, 3095) The
Trial Examiner reports that the evidence on this point shows (par.
33):

““While these negotiations were in progress respondent
Tulloch talked with some of the other manufacturers in the
eastern part of the United States asking whether they would
be interested in taking a license to manufacture ‘preshrunk’
products ; submitted copies of the patent to these manufactur-
ers and also a draft of a license agreement to four of them,
The Ruberoid Co., the Philip Carey Mfg. Co., the Keasbey &
Mattison Co., and the Norristown Magnesia & Asbestos Co.
There is evidence that these manufacturers informed Tulloch
that they would not be able to negotiate a license agreement
with him or to make any commitments until he had obtained
the right to grant licenses from Johns-Manville Corporation
(R. 353-4, 357, 2348-9, 3064, 3069-71, 3095).”’

From the foregoing it appears as a mathematical certainty that
20 out of twenty-five licensees could have had no part in a con-
(. spiracy to establish a licensing system because they had never seen
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the license agreements or merchandising plan or even heard of them
until after Tulloch and Johns-Manville had executed their license
agreement.

If Johns-Manville and Tulloch had planned such a conspiracy
as is charged in the complaint, it is inconceivable that they would
have gone about the matter as they did. Johns-Manville owned a
valuable patent and had a legal right to exclude all competitors from
the production and sale of the patented material. As an alternative,
it had the right to license competitors and control the prices and
other selling terms of the patented product which they manufactured.
No conspiracy was needed to accomplish the result. For business
reasons, fully explained in the testimony, Johns-Manville decided to
make use of Tulloch through an exclusive licensing agreement to
obtain licensees and fix and maintain prices and terms of sale for
the patented products. Unless the alleged conspiracy included price
control of the unpatented material, there was no conceivable pur-
pose in engaging in a conspiracy about the patented material which
Johns-Manville could legally control without a conspiracy. Obviously,
no control of unpatented prices could be effective without the par-
ticipation of substantially all members of the Industry. A contention
that a price-fixing conspiracy was carried out by five manufacturers
in an industry of fifty-five cannot be taken seriously.

When Tulloch asked manufacturers whether they would be inter-
ested in taking a sub-license they made it clear that any sub-license
they might take must not interfere with their right to produce and
sell unpatented materials.

Mr. Steifens, Vice-President of the Carey Co. testified coneern-
ing a discussion which he and Mr. Mills had with Mr. Tulloch:

“A. Well, specifically, I took the position that we would
definitely be interested in the right to manufacture the Toohey
Patent but that any arrangement that was eventually nego-
tiated would have to take into consideration certain things
of importance to our company; namely, we would want no
restrictions on either the manufacture or sale of our asbestos
products.

- » * » » L]

““Mr. Mills said that we would have to be given the
privilege of manufacturing unpatented materials, as well as
patented materials.”” (R. 1041-2)
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Mr. Tulloch testified concerning his negotiations in January
1936 with Mr. Ozurovich of Atlantic Asbestos Corp.:

“A. He explained to me something with which 1 was
familiar in a general way, that quite a bit of his business
depended on his ability to sell at cut prices below the general
market at the time, and he was able, by putting certain con-
tractors in position where they had a low cost, to get them
to help him by inereasing his volume, and that he would not
be able to make all of his products under the license.

“Q. What did you say to him as to that?

““A. Nothing. It was simply a fact, and there was nothing
I could do about it.”’ (R. 3133)

That all manufacturers continued to produce the unpatented :u:..
terial with the exception of Johns-Manville and one small con.u;
is established by documentary evidence (Resps. Exs. 87-126, 148-
151, 211-215, 226-232, 236-248, 262, 257-272) and the undisputed tesii-
mony of many witnesses. The continued sale of unpatented materiais
at competitive prices has already been referred to. What, then,
could be accomplished by a conspiracy of five manufacturers to
accept sub-licenses from Tulloch? Presumably counsel for the Com-
mission realized when writing his brief that the charges of the
Complaint, if limited to patented material, could not be sustained,
and therefore tried to show a conspiracy to fix the prices of both
patented and unpatented materials. Having totally failed as to the
unpatented materials, nothing is left to support the charge against
the patented, and we submit that the only question of any substance
hefore {his Commission for decision is the question of law as to
whether the exclusive license agreement and the sub-license agrec-
ments incorporating the merchandising plan were within the lawful
scope of the patent monopoly. This will be dealt with under the
next two points.

Counsel for the Commission relies on the festimony of the wit-
ness Morgan to support the contention that the license agreements
were the result of a price stabilization conspiracy. Morgan insisted
that in 1933 before the NRA Code (nine years before the time of
his testimony) Mr. Tulloch went to see him and asked him to par-
ticipate in a plan to use a patent on pre-shrunk asbestos paper for
the purpose of stabilizing prices in the Industry. (R. 1251, 1258,
1268) Tulloch denies this statement and testified that he discussed
nothing with Morgan in 1933 except the Asbestos Code. (R. 3124-7)
Tulloch testified as to this conversation:
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“I told him according to my understanding, even though
he did not become a member of the division, he would nat-
urally be interested in things that the division did in the Code,
which was developed under the division and we wanted to
offer him, as well as others, an opportunity to take part in
the formation of the Code and the development of the mer-
chandising plans under the Code, and the administration of
the labor and fair practices division and so forth.

““(). What did he say?

“A. He indicated some interest in assisting to develop
these things, but never did take any active interest, never
did so far as I know or recall become a member of the division.

“Q. Did you discuss any subject with him other than
the Code?
“A. No, I did not.”” (R. 3124-5)

When asked whether he had discussed the granting of licenses
under the Toohey patent with anyone as early as 1933, Tulloch tes-
tified:

“No, I certainly did not discuss it with anyone in 1933.
There was no patent in effect at that time.”” (R. 3119)

Morgan’s testimony is ineredible. The patent was not issued
until September 1934. (Resps. Ex. 12) Why then would Tulloch have
gone to Morgan in the summer of 1933 to talk about stabilizing prices
with a patent and at a time when everyone, including the Govern-
ment, thought prices would be stabilized by the Codes. Tulloch might
have discussed this stabilizing effect of the Code with Morgan in
1933, but he could not have discussed any effect of a non-existent
patent. Inasmuch as no attempt was ever made to stabilize the prices
of unpatented materials, and inasmuch as the patent owner had the
right to fix the prices of the patented materials, Morgan’s testimony
does not make any sense as applied to the situation disclosed in this
proceeding.

No evidence was produced by the Trial Attorney suggesting,
even remotely, that Tulloch discussed the Toohey patent with anyone
except Morgan before the patent issued. That he did not have any
such discussion is established by the testimony. (R. 3119)

James Parker, the Federal Trade Commission investigator,
stated that Robert Clark told him that some other officer of the Clark
Asbestos Company, who was not produced as a witness, had stressed
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price control and stabilization rather than the shrinkproof advan-
tages of the patent in advising Mr. Clark to take a license. Of cou:rse,
the price of the patented material would be stabilized under a license
—but what of that? Mr. Clark was the one who took the licensc and
he testified that the other exccutive referred to by Mr. Parker thought
the patented material was a good thing. When asked why, Mr. (lack
testified (R. 1230) :

“A. Well, because he thought you counld make a materiat
that wouldn’t shrink. That’s about all the discussion we had
on it.

“Q. Did he say anything about price?

“A. No.

“Q. No prices were mentioned?

“A. No, he didn’t say anything about prices.”’

Mr. Parker also testified that Mladnich, an employee of Respond-
ent Atlantic Asbestos Corporation, told him that the Toohey liceuse
agreements were ‘‘merely a method used by the Industry for evory
one to stabilize asbestos prices’’. This was a conclusion stated six
years after the event. Mladnich was not an officer of the corporation
and it is not clear that his hearsay opinion should have been admittod
in evidence or had the slightest probative value. It is true that the
license agreements stabilized the prices of the patented asbestos
products, and that may have been in his mind. Mr. Parker also tes-
tified that when he interviewed Mr. Ozurovich, the President of the

Jompany, this officer who presumably alone knew the facts, gave his
reason for signing the license agreement as follows:

“Mr. Ozurovich stated that he was told that if the agreement
was not signed he would be unable to manufacture the mate-
rial with the shrink proof, and he entered into the agreement
only to protect himself in this respeet on such orders as he
might receive that would require processed goods.

“He was mostly interested in maintaining his position
by having that proeessed material on hand the same as his
competitors.”” (R. 1610)

Mr. Ozurovich also said he had no recollection of having been
told by Mr. Tulloch or anyone else when he signed the license agree-
ment that there would be any priee control advantage to it. (R. 1610)
The cvidence of Ozurovieh’s prices shows very convincingly that
his prices on unpatented materials were not in any way affected by
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the license agreement. (Resps. Ioxs. 226 H, 227 A; B, D, E, F, I1.V,
X, 229 A-1, 230 C-G, 231 A, B, D, O, P, V, Z2, 232 A-C, 257, 258, 262,
264, 265, 267, 268) A few vague statements made years after the
period in question about what witnesses believed the purpose of a
license agrcement was, cannot outweigh the uncontradicted and con-
clusive evidence of continued manufacture of unpatented materials by
all members of the Industry except the owner of the patent and one
small concern; and the continuous and active price competition in the
sale of unpatented materials,

The evidence shows that the Johns-Manville license agreement
was entered into in the ordinary course of business for the purpose
of gaining for Johns-Manville the bhenefits to which it was legally
entitled from its patent. The inferenees of collusion which the Trial
Attorney attempts to raise can be seen to lack all substance when
faced with the uncontroverted facts shown by the evidence.

Counsel for the Commission relies on Standard Sanitary Mfg.
Co. v. U. S, 226 U. 8. 20, as authority for the proposition that the
Tulloch hieensing agreements were unlawful. We weleome the chal-
lenge because the facts of that case are in such sharp contrast with
the Tulloch situation. The Standard Sanitary patent was a process
patent covering a method of manufacturing wunpatented bathtubs and
basins at a lower cost than by the methods previously used. The
resuiting products were no different than those previously sold.
Therefore, price control over the products in the Standard Sanitary
case was automatically price control on unpatented products. The
Toohey patent is a product patent (R. 1116; Resps. Fx. 12) which
ereated something new and the control of the new Toohey products
did not affect the market for similar unpatented produets.

In the Standard Sanitary case, Weyman, as manager of the
Standard Enamelware Manufacturers Association, obtained an option
from Standard to buy the patent for the purpose of setting up a
licensing system under which prices on all enamelware would be
fixed and the manufacturers could abolish ‘‘ruinous competition”’.
The Association appointed a committee of five to interview the manu-
facturers and obtain their consent to the license agreements which
were to become effective only when 85% of the production adopted
thewm. The members of the Association also agreed to discontinue
long term contracts until it was decided whether the licensing system
would go into effect. License agreements were executed fixing royal-
ties and penalties for violation and agreeing to employ a commission
of six persons, of which Weyman was chairman, the other five being
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appointed by a majority of the licensces. No change was to be made
in the terms and conditions fixed by the licensor without the consent
of a majority of the members of the Commission.

In order to obtain the enamelware from licensees all jobbers
were required to sign contracts agreeing to resale prices. The Court
stated in the Standard Sanitary case:

““Before the agreements the manufacturers of enamel-
ware were independent and competitive. By the agreemec:its
they were combined and subjected themselves to certain rules
and regulations, among others, not to sell their produect tc tue
jobbers except at a priee fixed not by trade and competit:
conditions, but by the decision of the committee of six of their
own number, and zones of sales were created. The Jobhers
were brought into the combination and made its subjecticn
complete and its purpose suecessful. Unless they entereé tie
combination they could obtain no enamelware from any manu-
facturer who was in the combination and the condition of entsy
was not to resell to the plambers except at prices determined
by the manufacturers. The trade was therefore practically
controlled from producer to consumer and the potency of the
schieme was established by the eooperation of 85% of the manu-
facturers and their fidelity to it was secured not only by trade
advantages, but what was practically a pecuniary penalty not
inaptly termed in the argument, cash bail.”” (page 47)

Vil

“The agrcements clearly, thercfore transeend what was
necessary to protect the use of the patent or the monopoly
which the law conferred upon it.”’ (page 48)

The plan in the Standard Sanitary case was the result of group
action with price control and resale price control over the entire pro-
duction of every participant exercised by the group itself, and the
whole plan was conditioned upon 85% of production signing licenses.

When Tulloch obtained his exclusive license under the Toohey
patent no member of the Industry except the patent owner was com-
mitted to anything. Ile has shown a proposed license agreement (hut
not the one cventually used) to only four of the fifty-five members
of the Industry to deecide if he had a fair chance of getting licensees
and making a profit through his royalties.

Resale price coutrol is not even suggested here by Counsel for
the Commission.
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If judged on the basis of the facts and reasoning of the Standard
Sanitary case, Mr. Tulloch was legally as clean as a hound’s tooth
when he signed his agreement with the Johns-Manville Corporation.

POINT VI,

The Respondent Tulloch was not controlled by his sub-
licensees and the control he exercised was within the lawful
scope of the patent monopoly.

The most convineing proof imaginable that Tulloch fixed prices
and terms of sale independently is the fact that the changes he made
in prices and selling terms from time to time were not in any instance
satisfactory to all the licensees and that many of the changes he
made were contrary to the expressed desires of more than half the
licensees. (R. 391-3, 397-8, 466, 1124, 1216, 2169-70)

The testimony of Mr. High of The Ruberoid Co., one of the
larger licensees, is illuminating on this point:

““Q. Were any changes in the merchandising terms or
prices made by Mr. Tulloch from time to time without your
previous knowledge of them?

A. Yes, sir. 1 recall one price decline which came to me
as a shock. I had no knowledge that such a price decline was
coming whatsoever.

Q. Do you know when that was, or what the product was?

A. It was on asbestos paper, and the price decline came
some time in 1938, I think.”” (R. 2169)

Mr. High also testified that Tulloch lowered the price of pipe
covering in New York without any previous knowledge on his part,
and stated:

“I recall that I did protest to Mr. Tulloch either at his
office or by telephone or by letter, I don’t recall which, but I
put in a protest because it seriously affected the profits of our
organization and I did not feel that it was necessary.

By Mr. McGrath:

Q. What if anything was done about it?
A. Nothing. The price stayed where it was.”” (R. 2170)

Mr. Steffens of the Carey Co. testified:
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Q. Do you recall a lowering in price which Mr. Tulloch
put into effect for asbestos paper about 19381

A. I do.

Q. What was it, and when did it take place?

A. Tt took place in September, 1938.

Q. And what was it?

A. The amount of 1t?

Q. What was the change in the regulation?

A. The change was from a base price of $100 per ton to
a base price of $85 per ton.

Q. A reduction in price to that extent?

A. A reduction in price.

Q. Was that a substantial matter to your company?

A. A very substantial matter.

Q. Did you know anything about it until Mr. Tullosh
did it?

A. We did not.

Q. He did not consult you in any way?

A. He did not consult us.”” (R. 1124)

Mr. Clark of Clark Asbestos Co. testified:

“Q. So far as you know, who fixed the minimum pric-
which were published by Tulloch?

A. On the

Q. On the patented goods?

A. Mr. Tulloch.

Q. Did you at any time have anything to do with fixing
those prices?

A. No, sir.

Q. Do you recall whether in the year 1937 you asked
Tulloch to establish warchouse prices? A. I believe 1 do
remember. Yes; that’s right.

Q. And didhe do it? A. No,sir.”’ (R. 1216)

As the Trial Examiner has stated in paragraph 55 of his Report:

“There is evidence that the changes in prices, terms and
conditions of sale on patented produets which were made by
Tulloch from time to time under the license agreement, were
not in any instance entirely satisfactory to all licensees and
one or more of the said changes were contrary to the desires
of more than half the licensces. On several oceasions pro-
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tests were made to Tulloeh by larger licensees against changes
he had announced. Tulloch maintained the changes. In other
cases Tulloch refused to make changes requested by licensees.”’

Tulloch travelled around the country from time to time and met
with local groups of licensees to discuss problems which had arisen
in the merchandising of patented products and to gain information
about the effect on the sale of patented products of the terms he
fixed. No more than 10 licensees werc ever represented at one of
those meetings. (R. 3148-9)

The evidence is unanimously to the effect that no vote was taken
at these meetings and that Tulloch alone fixed prices and selling
terms on patented products.

Mr. Collopy of Acme Asbestos testified about one meeting that
was representative of several he attended while a licensee:

‘“A. Well, there was a general discussion of the problems
of the industry, that is, of the licensees, I should say, some
discussion about the products, the different produets, how
they were best made, and so forth.

Q. Was any vote taken at that meeting?

A. No, no votes,

Q. Was any decision reached at that meeting about any-
thing?

A. No.”” (R. 1320)

Mr. Bergman of Asbestos Insulating Materials Inc. (a licensee
but not a respondent) testified:

Q. According to your best recollection, what took place
at the meeting which you say you can definitely recall?

A. Well, there was a discussion of various merchandising
plans.

Q. Was any vote taken?

A. No votes.

Q. Was any decision reached?

A. No, sir.”’ (R. 1495)

Paragraph 53 of the Trial Examiner’s Report deals with this
point and reads:

‘‘Respondent Tulloch made it a practice to visit his vari-
ous licensees in different parts of the country at different
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times throughout the period that they were licensees and held
meetings with local groups of these licensees on numerous
occasions during the existence of their license agreements. No

" more than ten licensees were ever represented at any one meet-
ing. At these meetings all problems encountered in the
merchandising of the materials were discussed and the mer-
chandising practices fixed by Tulloch were also discussed.
The licensees frequently complained to Tulloch of things they
did not like and set before Tulloch facts as to costs and
market conditions which would aid him in arriving at his
decisions. Tulloch rarely announced any change in merchan-
dising conditions at these meetings and there appears 1o be
no record of any votes being taken by licensees upon matters
under discussion (R. 122, 390, 583, 1071-2, 1215, 1320-1, 1370,
1476, 1495-6, 1512, 2049, 2104, 2168.9, 2257, 3142, 3148.9.
Resp. Ex. 145).” .

The Trial Attorney has-attempted to show that the licensees
operated the license agreement here for their own benefit as a group
of licensees did in the Standard Sanitary case, but he has been frus-
trated by the facts. In the Standard Sanitary case the patent was
turned over by the patent owner to be operated by a commitice of
licenses for the benefit of all the licensees and was so operated. Here
Johns-Manville allowed the other members of the industry io uze
the Toohey patent because it was in the interest of Johns-Maivilie
to do so. The prices and terms were fixed by Tulloch independexntiv
as the exclusive licensee of Johns-Manville, whether the sub-lice::. :su:
liked them or not.

The fact that Tulloch wrote courteous and even conciliicry
letters to his licensees instead of adopting the tone of a Prussiaxn
martinet in communicating with them shows no more than that he
was an intelligent business man.

In fact the whole basis of the relationship between Tulloch and
] his licensees was clearly stated in a letter Tulloch wrote at the cutsef
i to Sall Mountain Company, a prospective licensee which sought to
impose some conditions on its signature to the license agreement.
This letter was written by Tulloch on October 11, 1935 and reads:

““QOctober 11, 1935.

““T return herewith conditional delivery of license agree-
ment under letters patent No. 1,972.500.

o. ®
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““A patent monopoly, as you are aware, gives me certain
rights and I cannot limit or abrogate them by an agreement
such as you proposed.

““Suggestions from licensees as to merchandising methods
and other similar matters will be welcomed and will be given
every consideration. 1 cannot, however, permit licensces to
dictate such conditions.

“Y would appreciate it if you will detach the qualifying
supplement and return the licenses to me.”” (Resps. Ex. 26)

The Sall Mountain Company complied with this letter and signed
a license agreement unconditionally. (R. 368)

The control which Tulloch exercised over prices and terms
of sale of patented products was within the scope of the patent
monopoly.

Neither the validity nor the scope of the Toohey patent has
been challenged in this proceeding. It stands as a fully valid patent
carrying with it all the privileges and immunities which the laws of
the United States under the decisions of the Supreme Court bestow
upon valid patents.

The Toohey patent covers every one of the products deseribed
in and licensed in the various license agreements issued under it.
(R. 1108-1110) As the Report of the Trial Examiner states (page
14, par. 23) the evidence shows that:

“The Toohey Patent contained ten different elaims. Claim
1 covered corrugated paper. Claims 3,4, 5, 6, 7, 8 and 9 covered
asbestos and wool felt paper. Claims 2 and 10 covered asbes-
tos and wool felt pipe covering.”’

The merchandising plan under the Toohey patent applied only
to specific products coming within these claims and it is well rec-
ognized patent law that each claim of a patent is in effect a separate
patent.

As the Supreme Court stated in Leeds & Catlin v. Victor Talking
Machine Co., 213 U. S. 301 at 319:

““Claims are independent inventions. One may be infringed,
others not, and the redress of the patentee is limited to the
injury he suffers, not by the abstract rights which have been
granted him in other claims.”’

Veneer Machinery Co. v. Grand Rapids Chair Co., 227
Fed. 419,
General Foods Corp. v. Broder, 80 Fed. (2d) 492.
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Walker on Patents (Deller’s Ed. Vol. 2) states at page 1275:

“In contemplation of law, each claim of a patent is considered
as setting forth a complete and independent invention.”’

The Court stated in the Veneer Machinery Co. case at page 425:

““The rule is that each claim embodies a complete invention
and in effect is an independent patent for the device it covers.”’

Claims 3 through 9 cover, as the Trial Examiner has stated,
asbestos and wool felt papers. (R. 1108-9) These are separate and
distinct products for which there is a particular market. They are
used for different purposes than the other products manufactured
under the Toohey patent. (R. 924, 1087, 1126-7, 1207, 1311-2, 1434,
2188, 2296, 2430, 2452)

Claim 1 of the patent covers corrugated paper. (R. 1108) This
is a separate and distinet produet which is sold to the general public
as such and used for purposes for which plain paper and pipe cover-
ing are not adapted. (R. 625, 924, 1126, 1207, 1312, 1434, 2188-9, 2296}

Claims 2 and 10 of the patent cover asbestos and wool felt pipe
covering (R. 1108-9) which are also separate and distinet products.
A flexible range boiler jacket is merely a large sized piece of asbestos
pipe covering for use on domestic hot water tanks. (R. 113, 483-4,
1996-7, 2004, Trial Exs. Report, par. 58)

As has been shown under Point I, no control was exercised over
the prices at which any of these products were sold except when
they were manufactured under the Toohey patent.

The Trial Attorney has invoked the case of U. S. v. Univis
Lens Co. Inc., (1942) 316 U. S. 241, in support of his contention that
under the Toohey patent the price of patented pipe covering could
not be fixed if the price of patented paper used by the licensee
in manufacturing the patented pipe covering had previously been
fixed. The Univis Lens Co. case does not so hold. In fact the Univis
Lens case does not apply to the present case because only one pat-
ented product was involved in that case. Omne licensee partisily
manufactured the article and sold it at a fixed price to anoiirer
licensee who completed the manufacture and sold the finished articie
at a fixed price. The half completed article sold by the first licanses
had no utility except to be completed and sold by the second lice:s«c.
Ounly one patent and one patented article were involved and tie
court held that the price could not be fixed twice on this one ariicie.
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In the present case asbestos and wool felt papers were com-
pleted patented products. There was a market and uses for them
as such. The same is true of corrugated asbestos paper. Kither
of these produets might be sold as completed products or might be
used in the course of manufacturing asbestos or wool felt pipe cov-
ering. If they were used in manufacturing pipe covering the result-
ing product was a completely different product created under a
different patent claim.

The licensing of the use of a patent claim on paper does not
carry with it a license to use a separate patent claim on pipe cover-
ing which the law states is a separate patent. Therefore, the licensor
can license the use of the pipe covering claim and exercise price
control over the patented pipe covering product even though he has
previously licensed a different company te use the patent on paper.
The Supreme Court clearly states in the Univis Lens Co. case that
it is not passing on the proposition for which the Trial Attorney has
cited the case here. The Court stated at page 248:

““As appellees concede, the invention of only a single lens
patent is utilized in making each blank and finishing it as a
lens. We therefore put to one side questions which might
arise if the finisher of a particular lens blank utilized the
invention of some patent other than the patent which was
practiced in part by the manufacture of the blank. And we
assume for present purposes, without deciding, that the pat-
ent is not fully practiced until the finishing licensce has ground
and polished the blank so that it will serve its purpose as
a lens.”

In this connection it should be noted that no resale price control
was exercised under the Toolicy patent, nor does the Trial Attorney
so argue. (R. 337, 500, 1322, 1370, 1436) KEven when a licensee
purchased a patented product from another licensee and resold it
as such, the second licensee’s sales price was not fixed. (R. 3087,
Resps. Ex. 264) In fact special efforts were exercised by the licensor
to make sure that no licensee received any prices or terms of sale
applicable to patented products which the particular licensee did
not manufacture. (R. 3086-9, 3110-2, Resps. Ex. 254)

There was no attempt here to extend the patent monopoly
beyond the seope of the patent. Prices were fixed only upon the
first sale by the manufacturer who used one of the claims of the
patent in manufacturing the product sold. No subsequent sale of
any patented product was controlled in any way.
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The fact that the merchandising plan dealt in detailed fashion
with all the merchandising factors that could affect the price of
patented products does not render it illegal. In the first place simple
logic requires that the right to control prices means the right to do
so effectively. Every provision of the merchandising plan related
direetly or indirecily to sales price. (R. 3077, Coms. Exs. 1, 2) The
merchandising plan under the license agreement upheld by the
Supreme Court in U. S. v. General Electric Co., (1926) 272 U. S.
476, was even more detailed than the one involved here. The original
merchandising plan in that case fills 43 pages of the record, the
original merchandising plan here is 30 pages long. The merchan-
dising plan in the Gencral Klectric Co. case provides for the use of
uniform sales contracts; fixes prices in terms of discounts from a
basie list price with specific extra charges for special features;
requires classification of customers with different prices for differ-
ent classes ; provides for allowance of freight charges on some prod-
ucts; requires the use of geographical price zones; establishes terms
of payment; deseribes the speeification of the many products made
under the patent in great detail; ete.

The Supreme Court did not question the legality of that mer-
chandising plan.

As is stated in Toulmin, Trade Agreements and the Anti-Trust
Laws (1937) at page 201:

““Phe patentee in licensing another person to make, use
aud vend may lawfully impose the coundition that sales by {he
licensee shall be at prices fixed by the licensor and subj.ci to
change at his discretion. The mere comprehensiveness 1 the
patentee’s control of the business of selling the patented arti-
cle is not necessarily an evidence of illegality in method. 'The
mere size and comprehensiveness of the scheme do not bring
it within the Anti-Trust Laws.”’

The authority to fix prices on patented products must neces-
sarily carry with it the authority to fix those prices effectively. This
cannot be doine if the establishied price can be evaded by misclassify-
ing customers, jugeling freight charges, acecepting long term price
commitments, ete. The entire merchandising plan, under the Toohey
patent, deals with potential fields of evasion such as these. (R. 3077,

Joms, Kixs. 1, 2)

The Trial Attorney throughout his brief speaks of Commission s
Txhibit 2 as being the Merchandising Plan under the License Agree-
ment and carefully points out that there are 274 pages in that exiiii.
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v

It is conceded that the Merchandising Plan is detailed, but it is
only 30 pages long (Coms. Kxs. 123 to 1732). Commission’s ¥ixhibit
2 is not ‘‘the merchandising plan’’, but is a compilation of every
reprinting of and amendment to the original Merchandising Plan
from November, 1935 to March, 1941 which Tulloch assembled and
produced in response to a subpocena duces tecum in this proceeding.

The table of standard list prices which was used in defining
minimum prices in the merchandising plan had been used in the
industry by manufacturers and customers alike for over 26 years.
Prices had been quoted in terms of discounts from this particular
list since 1907. (R. 271, 2184, 2410, 2871, 2883, Resps. Kx. 1) Natu-
rally Johns-Manville and Tulloch provided for the fixing of prices
ont patented products as discounts from this list which all manufac-
turers and customers used and knew. The implication in the Trial
Attorney’s brief that Johns-Manville and Tulloch devised this stand-
ard list price in 1934 or 1935 is absurd.

The Manual of Unit Prices which Tulloch suggested that his
licensees use in pricing their produets in order to enable them to
translate the discount-from-list price into the actual dollars and
cents price to a customer on any sale instantancously, was not and
could not be a price-fixing deviee since, as the Report of the Trial
Examiner correctly states (page 23, paragraph 52), the evidence
shows that:

*“The manual is a set of precalculated mathematical compu-
tations which cnables the user to determine quickly and accu-
rately the dollars and cents price resulting from taking any
discount from one to one hundred percent from the standard
list price on the particular size and thickness of pipe covering
or asbestos block involved.”” (Emphasis supplied) (R. 1071,
1324-5, 1498, 2185, 2883, Resps. Ex. 1)

The Trial Attorney emphasizes the fact that the merchandising
plan made provision for a different charge for pipe covering when
more than the normal number of bands were sold with it. This is a
very minor matier, but the real situation shiould be understood. 1t is
necessary to employ some mechanical instrumentality to hold pipe
covering on pipes. (R. 1986-7) Metal bands are the mechanical
instrumentality which has been customarily used for this purpose in
the industry throughout its history. (R. 1986-7, 2030, Trial Exs.
Report, par. 62) Metal bands are usually furnished with pipe cover-
ing for this purpose at the rate of 214 -bands per 3-foot section of
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pipe covering. (R. 324-5, 2009, 2030) Ilowever, under special cir-
cumstances 1t is sometimes necessary to use more than this number of
bands, as, for example, when cut sections of pipe covering are used
at joints or corners. (R. 324-5, 2009-10, Resps. Ex. 203) These
bands are an integral part of the pipe covering and the pipe covering
is of no utility unless the bands or some other means of affixing it to
the pipes are employed. (R. 115-6, 324-5, 1986-7, 2238)

In fixing the price of patented pre-shrunk pipe covering in the
merchandising plan, it is provided that the normal 214 bands per
3-foot section may be delivered with the pipe covering without any
change in the price of the pipe covering and without any charge
for the bands. (Coms. Ex. 1) 1t is provided, however, that if more
than 21% bands per section are delivered the price of the pipe covering
of which they are a part must be inereased. (Trial Exs. Report,
par. 62) As the price of pipe covering is established by fixing the
discount from the standard list price at which it is to be sold, the
additional price for extra bands is arrived at by reducing the discount
at which the pipe covering may be sold. (R. 327, 427-8, 3130-1)
Only in the case of flexible range boiler jackets is a specific price
fixed for extra bands and that is because these are larger sized pieces
of pipe covering than are listed in the standard list price table.
{Coms. Exs. 1, 2) As there is no list price on them prices must be
quoted in terms of dollars and cents rather than as discounts.
This being so, the extra charge for additional bands to be used on
the flexible range boiler jackets had to be fixed in the terms of dollars
and cents. However, it is very clear from the evidence that except
in the case of flexible range boiler jackets, the charge fixed for extra
bands had no meaning or definable character other than as an element
in the discount on the pipe covering itself involved. No control was
exercised over bands except when sold in connection with a sale of
pipe covering or flexible range boiler jackets on which they were to
be used. (Coms. Exs. 1, 2, Trial Exs. Report, par. 62)

It is obvious that price fixing of a patented product would be
ineffective and subject to evasion if the licensee could not be pre-
vented from making a gift of unpatented fixtures which are integral
parts of the patented products. The Court, in the only case which
has considered this problem, has recognized the necessity of prevent-
ing free gifts of essential fixtures and has upheld the patent licensor
in fixing the price of the unpatented fixture when sold in conjuneciicn
with and as a part of a price-fixed patented product. The Court stated
in General Electric Co. v. Willey’s Carbide Tool Co. (1940) 33 Fed.
Supp. 969 at page 977:
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““The requirement that the licensees shall not modify the
established price of the patented material indirectly by the
inclusion of other items at less than their regular prevailing
prices is obviously a reasonable and proper one. Obviously,
the right of a patent owner to require his licensee not to under-
sell him would be an empty thing if with cach sale the licensce
could include something else of value, needed by the customer,
at a fraction of its real worth.

* * * * L] -

““It is my opinion that in mounting the patented material on
simple unpatented steel supports the plaintiff has gone no
farther than is reasonably and properly necessary in putting
the patented material to praectical use in such a way as to
enable users to enjoy the full benefit of the patented material.
Under the eircumstances involved in this case the public
interest is served since the public has been and is free to
purchase the patented material at prices which include no
allowance for supports, and to invite the keenest competition
for the business of supplying the supports and affixing the
patenfed material to them. ¥et the Carboloy Company’s right
to protect its hoped-for profit is preserved and made effective.”’

The decrease in the discount on the pipe covering when special
quality bands or canvas covering were supplied with it were specified
in the Merchandising Plan for the same reason. Canvas covering is
also an integral part of completed pipe covering. (R. 323-4, 1999,
2019, 3130-1, 3167)

The use of geographical zones to facilitate the fixing of delivered
prices on certain patented products was simply an adaptation of a
method of merchandising which had been used in the Industry for
many years. (R. 271, 842, 2145-6, 2327, 2905) The Court in Salt Pro-
ducers Association v. Federal Trade Com. (1943) C. C. A. Tth 134 Fed.
(2nd) 354 refused to prohibit the use of price zones except when they
were established through a price-fixing conspiracy. The Court stated
at page 358:

““We must take judicial cognizance of the fact that the
Government postal service has established statutory zones and

uniform prices fixed within said zones. (39 U. S. C. A, §§292,
293) Likewise, railroad tariffs are also based on zones.”’
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The Merchandising Plan in the General Electric Ca. case used geo-
graphical price zones and yet the entire license agreement was held
to be legal. It can only be concluded that there is nothing inherentiy
evil in the use of geographical delivered price zones. As there was no
conspiracy present here, there is no basis for condemning the use of
these zones,

The companies in this Industry had equalized freight for many
years on such heavy products as asbestos paper and rollboard and
the License Merchandising Plan naturally provided that this practice
should be used in selling patented asbestos paper and rollboard.
The effect of freight equalization in increasing the number of manu-
facturers who can compete in any given territory is well explained by
witness High at page 2189 of the record. (See Trial Exs. Report,
par. 48)

Thus it ean be seen that the provisions of this Merchandising
Plan were adapted to long existing merchandising customs in the
Industry and that every provision of the plan was specifically directed
to making the price control on the first sale of a patented product
effective.

The Trial Attorney has attempted to tie together activities under
the Asbestos Code with the License Agreement by stating that the
License Merchandising Plan ‘“corresponds in every particular’’ with
the Code Merchandising Plan ‘‘with the exception that this Plan
specifically designated the prices and specifies that it applies to
products manufactured in accordance with the Toohey patent.”’

There are some details of the two merchandising plans that are
similar as there would have to be in any two plans dealing with the
merchandising of the same type of products in the same industry.
But these two plans are actually utterly different. In fact they are
so different in arrangement and content that it is difficult to segregate
sections dealing with the same general subject matter for purposes
of comparison.

For example, the Code Merchandising Plan (Resps. Exs. 3, 4)
contfains five pages dealing with 15 different classifications of cus-
tomers, while the License Merchandising Plan (Coms. Exs. 123 to
1232) contains a little over one page dealing with 7 different classi-
fications of customers. The definitions of each class are too lengihy,
particularly in the Code Plan, to set forth here but a comparison of
the classifications will show a ‘“particular’” in which the two plans
are extremely different.
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CuassiricaTions oF CUSTOMERS

Code Plan License Plan
AA-I  Distributors Listed A Approved Distributors Listed “
AA-I1  Approved Contractors A Approved Insulation 2
Listed Contractors Listed
AA-111 Equipment Accounts B Equipment Accounts
Listed C  Approved Jobbers Listed
AA-IV  Special Distributional U  U. S. Government Permanent
Accounts Listed Departments
A-1 Jobbers Listed UU U. S. Government Corporations
A-11 Independent Contractors or Agencies
Listed Z  All others.
A-IIT  United States Government

B-1 Industrials Listed

B-I1 Railroads

B-1II  Railroad Equipment
Accounts Listed

B-IV State and Municipal

Governments

C-I Department and - Retail
Stores

Cc-11 Plumbing and Heating
Contractors

C-111 Hardware Houses

D All others.

Another comparison which refutes the Trial Attorney’s state-
ment that these plans are the same ‘‘in every particular’’ relates to
freight equalization points.

FreeaT EQuarLizaTion Points
Code Plan License Plan

1. Ambler, Pa. 1. Erie, Pa.

2. FErie, Pa. 2. Ambler, Pa.

3. Norristown, Pa. 3. Norristown, Pa.

4. Chicago, IlL 4. Elizabeth, N, J.

5. Waukegan, IlL 5. Jersey City, N. J.

6. Manville, N, J. 6. Chicago, Il

7. Jersey City, N. J. 7. Lockland, Ohio

8. Lockland, Ohio 8. Rockdale, Ohio
9. Rockdale, Ohio 9. Detroit, Mich.
10. Detroit, Mich. 10. Milwaukee, Wis.

11. St. Paul, Minn.

12. Minneapolis, Minn.
13. Brooklyn, N. Y,

14. Bronx, N. Y.

15. Woodside, N. Y.

16. Paterson, N. J.

17. Plymouth Meetine, Pn




(B}

The provisions in the two plans relating to Price Advances differ
greatly also, but the length of this section of the License Plan makes
it impractical to set forth the text of each here.

These are but a few of the many differences between the two
plans. The License Plan contains provisions, such as those relating
to definitions of standard construction and of factory zones which
the Code Plan does not contain in any form.

We submit that the reckless statement that these plans are alike
““in every particular’’ (exeept price and the patented or unpatented
nature of the products) is grossly incorreet and must have been
made without even examining the two plans. This is but a sample
of many inaccurate and misleading statements in the brief of coun-
sel for the Cfommission which do not contribute to a search for the
truth and obviously are unfair to the respondents.

POINT VII.

The Johns-Manville exclusive license and the sub-licenses
were within the lawful scope of the patent monopoly and were
not in violation of the anti-trust laws.

Johns-Manville Corporation has been the owner of the Toohey
patent since its issnance and has been engaged in the manufacture
and sale of products covered by the Toohey patent. (R. 2036, Resps.
Ex.12) It is unquestionably the law that Johns-Manville was entitled
to license other manufacturers to use its invention and to provide that
they could sell the patented products which they manufactured only
at prices satisfactory to Johns-Manville. The Supreme Court in
Bement v. National Harrow Co., 186 T, S. 70, stated this to be the law
in 1902, and that decision has been followed by the courts since that
time.

United States v. General Electric Co. (1926), 272 U. S.
476 ;

Straight Side Basket Corp. v. Webster Basket Co.,
C. C. A. (2d) (1936), 82 Fed. (2d) 245.

¢TIt is now considered settled law that a patent owner is within
the scope of his patent monopoly when he grants one or more
licenses to manufacture and requires his licensees to restriet
their output in accordance with a schedule outlined by him, or
to sell the manufactured product embodying his patent at a
specified price.”’

Mortimer Feuer, The Patent Monopoly and the Anti-
Trust Laws, 38 Col. L. Rev. 1145 at 1155 (1938).



In fact, the Suprewe Court in Ethyl Gasoline Corp. v. U. S., 309
U. S. 436 (1940), which is cited at page 42 of the Trial Attorney’s
brief, stated with regard to the owner of a patent at page 456:

“‘IIe may grant licenses to make, use or vend, restricted in
point of space or time or with any other restriction upon the
exercise of the granted privilege, save only that by attaching
a condition to his license he may not enlarge his monopoly and
thus acquire some other which the statute and the patent to-
gether did not give.”’

The test of the legality of conditions that may be imposed on
licensees sales of patented products which they manufacture, under
the anti-trust laws, is whether the conditions are ““normally and rea-
sonably adapted to sccure pecuniary reward for the patentee’s
monopoly.”” Certainly a provision that licensees could not hamper
Johus-Manville in its efforts to make a profit from its own sale of
patented products by selling the patented products they manufac-
tured at a price below the level Johns-Manville considered satisfac-
tory would come within this principle.

If there is any doubt on this point it must be resolved by the
following statement of the Supreme Court in United States v. Gen-
eral Electric Co. (supra) at page 490:

“If the patentee goes further, and licenses the selling of the
articles, may he limit the selling by limiting the method of sale
and the price? We think he may do so, provided the condi-
tions of sale are normally and reasonably adapted to secure
pecuniary reward for the patentec’s monopoly. One of the
valuable clements of the exclusive right of a patentee is to
acquire profit by the price at which the article is sold. The
higher the price, the greater the profit, unless it is prohibitory.
When the patentee licenses another to make and vend, and
retains the right to continue to make and vend on his own
account, the price at which bhis licensee will sell will neces-
sarily affect the price at which he can sell his own patented
goods. It would scem entirely reasonable that he should say
to the licensee, ‘Yes, you may make and sell articles under my
patent, but not so as to destroy the profit that I wish to obtain
by making them and selling them myself.” e does not there-
by sell outright to the licensee the articles the latter may make
and sell, or vest absolute ownership in them. ITe restriets the
property and interest the licensee has in the goods he makes
and proposes to sell.”’
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Therefore, Johns-Manville Corporation as patent owner had
the legal right to license others to use its patented invention und
to fix the prices and merchandising conditions under which licensees
sold the patented produets which they manufactured.

It was very clear to Johns-Manville that it would not benefit
from licensing others to use the Toohey patent if they could in any
way evade the price control on the patented products (R. 349, 2045-6,
2005, 3072-5). Therefore, it was necessary that details of the mer-
chandising of the patented produets be specifically presceribed and
that compliance therewith by licensees be strictly supervised. An
effective merchandising plan would have to include provisions for
inspection of licensees’ hooks and for the imposition and collection
of liquidated damages in the event of violation of the merchandising
conditions. TFor a time Johns-Manville considered hiring Tulloch
to do the actual fixing and enforcement of prices on patented products
as a Johns-Manville employce (R. 2100, 3073-4). However, the
Johns-Manville officials were convinced that competing companies
would not be willing to put themselves in a position where Joli:
Manville, a direet competitor, would have access to their books an:
could dictate the details of their merchandising of patented good
and change these details from time to time as it saw fit (R. 2046,
2075, 3073-4). Therefore, Johns-Manville decided to contract witi
Donald Tulloch, Jr. as an independent expert to fix and enfores
prices and selling terms under the license in accordance with his
own judgment and not subject to its day to day control (R. 361-2,
2101, 2075-6). The Johns-Manville officials were satisfied that Donald
Tulloch, Jr. knew the business well enough to establish and main-
tain minimum prices on the patented produects which would allow
Johns-Manville to make a satisfactory profit on its sales of patented
products and yet would enable other companies, who wished to do
so, to manufacture and sell the patented products legally without
resorting to infringement (R. 349-351, 3074-5).

As has been explained, the Johns-Manville officials worked out
a detailed merchandising plan with Tulloch and incorporated it in
an exclusive leense agreement which they gave to hiim on September
11, 1935, with authority to grant sub-licenses under the following
conditions:

¢«* * * provided, however, that each and every sub-license

given and granted by Tulloch herennder shall be in the form
of and upon terms and conditions no more favorable to the
sub-licensee than those contained in the sub-license to be
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granted to Johns-Manville under said Letters Patent, a copy of
which sub-license is annexed hereto marked Exhibit A * * *”’

The original merchandising plan and price schedule was
annexed to and made a part of the sub-license referred to as
¢Exhibit A”’ in Commission’s Exhibit 1.

Furthermore, Section I1I of the exclusive license agreement from
Johns-Manville to Tulloch provided:

“Tulloch covenants and agrees to give and grant to Johns-
Manville a sub-license in the form of and upon the terms and
conditions set forth in Exhibit A annexed hereto’’ (Coms.
Ex.1).

Within the bounds of these limitations Tulloch was authorized
to make changes in prices and other merchandising terms on the
patented products from time to time in accordance with his own
judgment and to enforce observance of the merchandising plan by
licensees in the sales of the patented products they produced
(Coms. KEx, 1).

Johns-Manville reserved the right to cancel this license to
Tulloch during the following year in the event that it became dis-
satisfied with Tulloch’s performance (R. 353, Coms. Ex. 1).

Counsel for the Commission does not argue that it was illegal
for Johns-Manville Corporation to benefit from price eontrol under
licenses on the patented pre-shrunk produects nor is it suggested
that any aspect of the merchandising plan was not beneficial to
Johns-Manville Corporation, the patent owner, in its exploitation
of the Toohey patent. Indeed it would have been impossible to
support such an argument as the record is replete with evidence
showing the benefit to Johns-Manville Corporation of every provi-
sion of the licenses and merchandising plan.

The argument is made that the merchandising plan was illegal
because Donald Tulloch did not personally benefit from fixing the
prices on all patented goods manufactured by the various licensees.

He fixed minimum prices for patented asbestos papers, corru-
gated papers and pipe coverings, but received royaltics only on the
sale of pipe coverings, which were the only products manufactured
by all licensees. (R. 3111) The fixing of prices for the other
products was provided for by Johns-Manville in the merchandising
plan attached to the original sub.license agreement (Coms. Fix 1)
and it is self-evident that if Tulloch had not carried out the general
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scope of that merchandising plan Johns-Manville would have can-
celled the exclusive license as it reserved the right to do. In that
case Tulloch would have had no royalties. Tulloch was benefited
financially by continuing the general scope of the merchandising
plan established in the first instance by Johns-Manville as cwner
of the patent (R. 353), and Johns-Manville, the patent owner, was
also benefiting.

Counsel for the Commission states with reference to deliv:res:
price zones, freight equalization, customer -classification, secret
rebates and provisions dealing with unfair trade practices that {p.
51) “‘By no stretch of the imagination can I see how it can be
said that such provisions are normally and reasonably adapted to
sceuring the pecuniary reward to which the licensor is entitled.”’
This Commission well knows that price control is impossible with-
out controlling sceret rebates and impossible without controlling
customer classification and everyone of the practices mentioned, in
an industry in which they are in use. If patented price control is
permissible and appropriate to sccuring the pecuniary reward to
which the licensor is entitled as the Supreme Court has said it is,
then the control of those practices must be permissible. Substan-
tially every merchandising policy regulated in the Johns-Manville-
Tulloch merchandising plan was in the merchandising plan sustaines:
as lawful in the General FElectric Co. case, 272 U. S. 476.

There is no requirement in the law that a merchandising plas
under a patent license must benefit directly the individual through
whom a corporate patent owner acts in imposing price control. The
evidence shows that Tulloch was given the job of fixing and enfore-
ing prices on patented products and the opportunity to issue licenses
in order to insure and enbance the value of the Toohey patent fo
Johns-Manville, the patent owner. (R. 349, 2045, 2075, 2095, 2097-8)

The law permits a patent owner to vest in an exelusive licensee
its right fo control the prices on patented goods. This proposition
has only been questioned in one case, Edison v. Ira M. Smith Mer-
cantile Co. (1911), 188 Fed. 925. The court in that case disposed
of the matter by stating al page 827:

“It is urged that the sales were made and the licensed
conditions inaugurated, not by the patentee, but by a licensce.
The bill alleges that the complainant, as licensee, held under a
grant of exclusive right to make, use, and sell the patented
invention throughout the United States. Under such a grant,

there is no difference, so far as this question s concerned,
between patentee and licensee.’’
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Throughout the brief of counsel for the Commission runs the
thought that the Johns-Manville-T'ulloch agreement was not the
result of negotiations between the parties to it but was the fruit of an
understanding between the respondents. This theory is not sup-
ported by the evidence or by the probabilities. We have mentioned
the marked differences between the facts in this case and the Stand-
ard Sanitary case. In United States v. Masonite Corporation, (1942)
316 U. 8. 265, the owner of the patent entered into a purported del
credere agency agreement with six competing manufacturers, but
placed the agreement in escrow to become effective only when all six
signed it. They knew this and the agreement was arrived at with
the knowledge and cooperation of all. This was not true of the
respondents here. It is beyond dispute that no respondent was com-
mitted directly or impliedly except Johns-Manville and Tulloch when
the agreement was signed September 11, 1935. Furthermore, a
license agreement was not passed on in the Masonite case. The
Court said:

““We do not have here any question as to the validity of a
license to manufacture and sell, since none of the ‘agents’
exercised its option to acquire such a license from Masonite.
Hence, we need not reach the problems presented by Bement
v. National Harrow Co., 186 U. S. 70 and that part of the
General Electric case which dealt with the license to Westing-
house Co.”

In the Masonite case the six agents by common consent befween
themselves delegated to the patent owner the right to fix the prices
of the product and the Court said:

“The fixing of prices by one member of a group pursuant to
express delegation, acquiescence or understanding is just as
illegal as the fixing of prices by direct joint action.”’

In the present case the sub-licensees took their sub-licenses one
by one over a period of nearly two years. They delegated no rights
to Tulloch, but accepted his right to fix prices pursuant to the patent
law. If these sub-licenses were unlawful then any series of sub-
licenses would be unlawful, but that is not the law.

We submit that Johns-Manville was within its rights in effee-
tuating price control through the medium of Tulloch as execlusive
licensee, and that Tulloch as such licensee could exercise all the
control that the patent owner could itself have exercised. As pre-
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viously stated substantially all the restrictions in the Toohey patent
merchandising plan were duplicated in the merchandising plan under
the license agreement approved by the Supreme Court in the General
Electric case.

POINT VIII.

The Norristown flexible jacket patent and licenses have not
been connected in any way with the Toohey patent and licenses
and no illegal activities regarding them have been shown.

Counsel for the Commission states in his brief (p. 7):

““There are two patents and license agreements involved in
this proceeding.”’

He then describes the Toohey patent and the Norristown patend.
Based upon an assurance by the Trial Attorney that the Norristews
patent would be connected with the alleged conspiracy, the 1':i:
Examiner permitted testimony to be introduced extending over
dreds of pages and at least fifty-two documents as exhibits relativ:
exclusively to the Norristown patent. We respectfully submit ths:
this patent was not connected with the alleged conspiracy and serve::
no purpose except to confuse and befog the issues in the case.

The so-called Norristown patent for flexible range boiler jackets
was issued March 21, 1933, more than seventeen months before the
Toohey patent issued. It related to a mechanical feature in the con-
struction of a range boiler jacket which permitted it to be folded for
shipment. Seven hundred of the flexible jackets could be shipped in
a freight car that would hold only 350 of the ordinary rigid jackets.
On January 20, 1933 (R. ¥ix. 55) Mr. Arthur E. Page, patent attorney
for the Norristown Company, wrote to the Philip Carey Company
charging them with infringing the Norristown patent. This led to a
long correspondence (R. Ex. 55 to R. Ex. 67 and C. Ex. 179 to 182)
culminating in a license agreement between Norristown and Carey
dated Aungnst 20, 1933, permitting the usc of the patent by Carey
without price control. This was more than a year before the Toohey
patent issued and had nothing to do with the Toohey patent or Mr.
Tulloch, or any phase of the conspiracy alleged in the complaint (R.
3099). An examination of the correspondence shows this to be true
beyond the peradventure of a doubt.

On February 16, 1934 (more than six months before the Toohey
patent issued) the Norristown Company, by direct negotiation, en-
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tered into a license agreement with Johns-Manville Corporation per-
mitting the manufacture of flexible range boiler jackets under the
Norristown patent at prices fixed by Norristown. KEfforts were made
by Norristown to induce Carey to accept price control, but Carey
refused (R. 892, 876, 1106). Why refuse if there was a price-fixing
conspiracy? Other manufacturers were infringing the Norristown
patent and selling below the price fixed by Norristown for Johns-
Manville under the flexible jacket license agreement (R. 884-5).
Johns-Manville naturally protested to Norristown about its failure
to stabilize the price of patented jackets (C. Kx. 51).

A flexible range boiler jacket can be made under the Toohey
patent and be shrinkproof and moisture-resistant or it can be made
outside the Toohey patent and be subject to shrinkage and moisture
just as other ordinary pipe covering is. After the Toohey patent was
issued on September 4, 1934, the flexible jackets were made in some
instances under the Toohey patent. In that case the jacket was, of
course, subject to both the Norristown patent and to the Toohey
patent. However, no control was ever exercised by Tulloch on the
price of any flexible range boiler jacket unless it was manufactured
under the Toohey patent.

Before the Toohey patent issued, Norristown asked Mr. Tulloch
to try to induce manufacturers to take licenses under the Norristown
flexible jacket patent and agreed to remunerate him if he succeeded in
getting any licensees (R. 869). Tulloch tried to get licensees but was
totally unsuccessful (R. 408). His efforts to get licensees for Norris-
town and his activities under the Toohey patent were entirely sepa-
rate and distinet (R. 467-8). In the mind of the Trial Attorney these
facts seemed to create a mystery with ominous implications. This
tendency to view any matter relating to any patent as evil is charac-
teristic of the entire case he has tried to build up against the respond-
ents. Any farsighted manufacturer develops and patents new prod-
ucts and thousands of patent-owning manufacturers license compet-
ing companies to use their patents. It is not illegal to do so, and

nothing beyond this was done by Norristown with its flexible jacket

patent.
POINT 1X.
Exceptions to the Trial Examiner’s Report on the evidence.
The exceptions to the Trial Examiner’s Report are printed in

full as Appendix A to this brief. Kach exception is fully explained
and annotated.

1
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POINT X.
The complaint should be dismissed.

The record in this case shows that active price competitior: has
existed throughout the period covered by the amended compluiut
in the sale of all unpatented products of the Industry and that these
unpatented products have at all times been sold in active competition
with the patented products and at lower prices. It appears that
these unpatented products were always freely available at competi-
tive prices and that they were produced in quantity and sold at low
non-uniform prices by 17 of the 19 corporate respondents and by 36
other members of the Industry.

The evidence shows, and Counsel for the Commission seems to
concede at page 42 of his brief, that nothing illegal was done during
the N. R. A. Asbestos Code period. The evidence further shows that
no agreement of any kind existed among the respondents after the
end of the Asbestos Code and that the so-called ‘‘Voluntary Agre:
ment’’ was nothing more than a draft agreement prepared and sui
mitted to the President at his request, which never became effectiv
and never was put into operation.

The record shows that the development of the Toohey patent ax:
the licenses under it were part of a normal business transaction i
which the patent owner sought by ordinary business methods -
gain the rewards permitted by law from its patent monopoly.

The record further shows that never more than a minority of
the Industry were licensed to use the Toohey patent and that the
number of licensees diminished rapidly because of the price compe-
tition of lower cost unpatented materials.

By 1940 there were only four licensees and when this proceeding
was begun the Carey Company was the only sub-licensee except
Johns-Manville, the patent owner.

The case against the respondents was built upon three false
premises namely that:

(1) The Code Merchandising Plan was developed and
used by the respondents as an instrument for price fixing.

(2) When the Code ended the respondents substituted the
Voluntary Agreement with a similar merchandising plan and
operated under the Voluntary Agreement.
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(3) When the Voluntary Agreement was abandoned the
respondents substituted the Tulloch license agreement with a
merchandising plan identical with the Code Merchandising
Plan.

In other words, the respondents are charged with a price fixing
conspiracy originating in 1933 and continuing to the commencement
of this proceeding, which was implemented by three allegedly iden-
tical merchandising plans—the Code Merchandising Plan, the Volun-
tary Agreement Merchandising Plan and the Tulloch Merchandising
Plan. There is as much substance to this charge as there is to
Grimm’s fairy tales.

There was no price uniformity at any time and therefore no
price fising except as to patented products. The Voluntary Agree-
ment c¢ontained no Merchandising Plan. Tulloch’s Merchandising
Plan instead of being identical with the Code Merchandising Plan,
was radically different. These statements cannot be successfully
disputed.

The premises being wrong, the conclusion is wrong. We respect-
fully request that the amended complaint be dismissed.

Respec}t{'ully submitted, 4
¢ ADWALADER, WICKERsHAM & Tarr,
Attorneys for Respondents
Acme Asbestos Covering and Flooring Company;
Asbestos, Asphalt and Imswlation Manufacturing
Company ; Atlantic Asbestos Corporation; A. H.
Bennett Company; The Philip Carey Manufactur-
ing Company; The Clark Asbestos Company:
Empire Asbestos Products, Inc.; Johns-Manville
Corporation; L. A. Rubber & Asbestos Works
Incorporatéd; G. A. MacArthur Company: W. S,
Nott Company; Pacific Asbestos & Supply Com-
pany; The Ruberoid Co.; and Donald Tulloch, Jr.

F. Stms McoGratn,
Mavcorm 1. Ruppock,

Of Counsel.

M




Appendix A.
UNITED STATES OF AMERICA

Before Federal Trade Commission

In tHE MaTTER

of
AcMmE AsBesTos CoverING aND FLOORING
Company, et al.

Docket No. 4512

EXCEPTIONS TO TRIAL EXAMINER’'S REPORT.

NOW COME Acme Asbestos Covering and Flooring Company -
Asbestos, Asphalt and Insulation Manufacturing Company; Atlan:.
Asbestos Corporation; A. H. Bennett Company; The Philip Cave
Manufacturing Company; The Clark Asbestos Company; Kmpit
Ashestos Products, Ine.; Johns-Manville Corporation; L. A. Rubi -
& Asbestos Works Incorporated; G. A. MacArthur Company; W. &
Nott Company; Pacific Asbestos & Supply Company; The Rubercis
Co., and Donald Tulloch, Jr. respondents in the above-entitle:
matter and cach of them jointly and severally, by Cadwalade:,
Wickersham & Taft, their attorneys, and except to the report upon
the facts of the Examiner of the Federal Trade Commission, Ran-
dolph Preston, filed with the Commission March 15, 1943, in the
following particulars, to wit:

(1) To the fourth paragraph on page 8 of the report wherein
the Trial Examiner states that

¢e* * * it appears that in the Toohey process the same methods
of manufacture were used as in the unpatented produects,
with the exeeption that in the Toohey process a wax sizer
purported to make the pipe covering water repellant is beaten
into the asbestos fiber in the vats and before it is rolled into
paper.”’
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This statement is contrary to the evidence and is contrary to
paragraph 17 on page 13 of the report which correctly reports the
. facts shown by the evidence in the case. As a reading of paragraph
17 will show, this statement omits certain ingredients and ignores
one of the essential features of the invention, the heat treatment at
specified gradations of temperature after the particular product has
assumed its final form to complete the setting or fusing of the wax
compound into the product (R. 115, 1928, 1972-3, 3297-8; Resps. Exs.
12, 71). .

(2) To the fifth paragraph on page 8 of the report wherein he
states that

(» * * the respondents introduced 34 witnesses, many of them
being the same persons who had theretofore testified for the
Commission, and 254 exhibits.”’

Only two of the 34 witnesses called by the respondents testified
also for the Commission. 21 of the witnesses called by the respond-
ents were officers or employees of independent jobbers and distribu-
tors who are not parties to this proceeding. The only witnesses
who were called by both the Commission and the respondents were
Donald Tulloch, Jr. and Walter L. Steffens (See Report pages 35
and 36; also R. 2285, 2304, 2387, 2413, 2431, 2450, 2496, 2524, 2562,
2592, 2615, 2642, 2650, 2681, 2703, 2732, 2743, 2772, 2796, 2944, 2990).

(3) To the paragraph which concludes at the top of page 9
of the report wherein he states that

¢# * * shortly thereafter a number of respondents in this
proceeding, together with others, signed voluntary agreements
for the alleged purpose of attempting to carry out those provi-
sions of the N.R.A. which had not been declared unconstitu-
tional. It does not appear in evidence that these agreements
were ever approved by the President of the United States as
they were required to be.”’

The evidence is undisputed that only one voluntary agreement
was ever prepared, that it was prepared for the purpose of carrying
out provisions of the N.R.A. which had not been declared unconstitu-
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tional, that it was submitted to the President and was never approved
by him. The agrcement provided that

“This Agreement shall be effective upon approval by the
President.”’

and it is shown by the uncontradicted testimony of several witnesses
that this agreement never went into effect and was never acted under
by any respondent (R. 386-7, 1075, 2338-9, 3053-5; Coms. Exs. 18, 55,
56, 286, 287; Resps. Ex. 221).

(4) To the failure of the Examiner to report in connection with
the statement set forth in paragraph numbered 2 on page 10 of the
report:

This merchandising plan when approved by three-fourths of
the members of the Division and filed with the Sub-Code
Authority became legally binding on all members of the
Division under the provisions of the Asbestos Code.

Section 4 of Article VI of the Asbestos Code (Respondents’ &t
2) provided in part:

“The members of each Division of the Industry ay
prepare Simplification and Standardization Specifications a:i
a Merchandising Plan for such Division, incorporating ino
merchandising policies best caleulated to promote fair comype:
tition in such Division. Subject to the review of the Adminis-
trator, every such Merchandising Plan or Simplification and
Standardization Specifications, when approved by three-
fourths of the Code Members of the Division and filed with the
Sub-Code Authority, shall be binding upon all members of the
Industry who are members of the Division to which such
Merchandising Plan or Specifications apply. Changes may
be made in any such Merchandising Plan or Specifications in
the same manner that the Originals were established.”’

(6) To the failure to report in connection with the statement
set forth in paragraph numbered 5 on page 11 of the report the
following statement:
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This revised Merchandising Plan was never used by the mem-
bers of the Division, including the respondents, in marketing
their products.

The finding is incomplete and misleading without the inclusion
of this additional statement which is supported by the uncontra-
dicted testimony of several witnesses (R. 2156-7, 2254-5, 2329, 2369-
2370, 3159-3163).

(6) To paragraph numbered 6 on page 11 of the report wherein
the Trial Examiner states that:

“* * * meetings of the members of the Asbestos Paper & Allied
Produets Division were held during the existence of the
Asbestos Code for the purpose of carrying out the provisions
of the Code and the application of the provisions of the mer-
chandising plans to new products and new conditions in the
industry.”’

This statement is erroneous in its reference to more than one
merchandising plan. The finding is correct as to the merchandising
plan deseribed in paragraph 2 on page 10. It is completely contrary
to the evidence as applied to any other merchandising plan. There-
fore the words ““of the merchandising plans’’ in the next to the last
line of this paragraph should read ‘‘of the December, 1933 merchan-
dising plan’’ in order to make this statement conform to the evidence
(R. 2156-7, 2254-5, 2329, 2369-2370, 3159-3163).

(7) To the failure to report in connection with the statement
set forth in paragraph numbered 8 on page. 11 of the report the fol-
lowing statement:

This distribution was required by the provisions of Article
VIII of the Asbestos Code.

This statement is supported by uncontroverted evidence and is
essential to a correct interpretation of the statement contained in
paragraph 8 (Resps. Ex. 2).
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(8) To the failure to report in connection with the statement
set forth in paragraph 12 on page 12 of the report the following
statement :

This voluntary agreement included a provision to the effect
that it was not to become cffective until approved by the
President and it was never put into effect or acted under by
any respondent.

This statement is supported by the uncontradicted testimony of
several witnesses and by the text of the voluntary agreement, which
is in evidence (R. 386-7, 1075, 2338-9, 3053-5; Coms. Ex. 18).

(9) To the failure of the Trial Kxaminer to report:

The validity and scope of the Toohey Patent, U. S. Letters
Patent No. 1,972,500, have not been challenged in this pro-
ceeding.

This fact is of great importance in determining the legality of
the actions of respondents and is borne out by the entire record in
the proceeding.

(10) To the inclusion of the words ‘““as a rule’” and ‘“entirely”’
in the portion of paragraph numbered 24 on page 14 of the report
wherein the Trial Examiner states that

“For many years prior to 1934 asbestos and wool felt papers,

corrungated asbestos paper and generally various types of

ashestos and wool felt pipe coverings had been manufactuived

and there is evidence that as a rule the respondent licensees «f

Tulloch did not entirely ccase manufacturing the ordinaey
types after taking license under the Toohey patent.”’

The use of the words ‘“as a rule’’ and ‘“entirely’’ in this finding
give the finding an inaccurate meaning. Without these words the
statement is fully supported by the evidence. All the evidence own
this point in the case is to the effect that all licensees with the excep-
tion of Jolms-Manville Corporation (which had been manufacturing
the pre-shrunk type produets exclusively for several years prior to
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the licenses) and one small corporation, A. H, Bennett Co., continued
to manufacture the ordinary unpatented types of paper and pipe
covering after taking a license. There is no evidence in the case which
supports the implication of the quoted statement that the manufae-
ture of the ordinary unpatented papers and pipe coverings were
discontinued to a substantial degree by the respondent licensees
(R. 624-5, 628, 981-2, 1064, 1133, 1206, 1434, 2173-4, 2246-7, 2356, 2377,
2457, 2492, 2845-6, 2960, 2985, 2995-6, 3015-7; Resps. Fxs. 13, 15, 17,
18, 19, 80, 82, 83, 84, 85, 249).

(11) To the failure to report:

There are separate uses and markets for plain asbestos and
wool felt papers, corrugated asbestos paper, and asbestos and
wool felt pipe coverings whether manufactured in the ordinary
way or under the Toohey patent.

A portion of this statement is included in paragraph 24 on page
15 but it is incomplete and not elearly understandable. The evidence
in the case shows without contradiction that there are speeific separ-
ate uses for each of the produects named in the proposed statement
and separate markets for each. This includes testimony by inde-
pendent jobbers and distributors who sold each product for use as
such (R. 924, 1125-7, 1206-7, 1311-2, 1434, 1973, 2188-9, 2296, 2429-
2430, 2452, 3362).

(12) To paragraph numbered 26 on page 15 of the report
wherein the Trial Examiner states that

““This hostile attitude toward pre-shrunk continued with some
competitors after they took a Tulloch license.”’

There is no evidence to this effect. The evidence in the case
upon which this statement appears to be founded relates to only one
respondent and is to the effect that the Philip Carey Manufacturing
Company did not stress the fact that its better-grade pipe covering
was manufactured under the Toohey patent after it had taken a
license because it did not wish to build up a trade demand for the
Toohey product as such when it realized that it might some day lose
its license to manufacture its products under the Toohey patent. It



is shown by uncontroverted evidence, however, that the Philip Carey
Manufacturing Company considered the products manufactured
under the Toohey patent to be superior to those manufactured in the
ordinary way and that it supplied the Toohey type products when-
ever a buyer was willing to pay the higher price for them. It is note-
worthy that the evidence shows that the Philip Carey Manufacturing
Company still retains its license under the Toohey patent (R. 989,
2855, 2876-7, 2894).

(13) To paragraph numbered 28 on page 15 of the report
wherein the Trial Examiner states as to Mr. Tulloch that:

“‘He was manager of the Asbestos Paper and Allied Produects
Division under the Asbestos Code, and was acquainted with
the difficulties caused by the shrinkage of asbestos pipe cover-
ing and with the fluctuations in prices of these produects.’’

The phrase ‘‘fluctuations in prices of these products’’ does not
appear in the evidence on this point and it gives an incorrect impres-
sion of what the evidence shows. The evidence shows that the prices
of the various members of the industry differed among themseives
and that competition between them was keen. There is nothing in
the evidence to justify the combining of a statement of his knowiedge
of price competition with a statement of his knowledge thai the
shrinkage of pipe covering caused difficulties (R. 879, 1365, 2053,
2179, 2310, 2903, 2949-2952; See Paragraph 65 on page 27 of Report).

(14) To the inclusion of the word ‘‘directly’ and the words
““hbut there is evidence that there were communications with and
throungh Tulloch with other prospective licensees’’ in the portion of
paragraph numbered 32 on page 16 of the report wherein the Trial
Examiner states that:

“Officials of Johns-Manville Corporation also testified that
they did not consult or communicate directly with any compet-
ing manufacturer during the period of its discussions and
negotiations with Tulloch and it made its decision to {icense
respondent Tulloch independently, but there is cvidence that
there were communicalions with and through Tullock wiih
other prospective licensees.”’
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There is no evidence in the case that the Johns-Manville Corpora-
tion communicated either directly or indirectly with any competing
manufacturer about the Tulloch license agreement before it was
signed on September 11, 1935, and there is uncontroverted direct
evidence that they did not do so (R. 356-7, 1098, 1100, 2048-9, 2075,
2104, 2106-7, 2352, 3096-7).

(15) To the failure to report in connection with the statement
set forth in paragraph 33 on page 16 that:

This draft of a license agreement was never used.

This additional fact is shown by uncontroverted evidence and
is an essential part of the facts reported (R. 2349, 3064; Compare
Coms. Exs. 1 and 52).

(16) To the failure to report in connection with the statement
set forth in paragraph numbered 35 on page 17 of the report that:

There is uncontroverted cvidence that these meetings were
called by Tulloch in order to aid him in determining the various
mechandising factors he would have to deal with in preparing
a merchandising plan that would be adaptable to the different
merchandising methods of the different prospective licensees
and that the merchandising men who attended had no part in
the actual preparation of the merchandising plan which
Tulloch later put into effect under the license agreements.

The omission of this additional statement, which is fully sup-
ported by the evidence, renders paragraph 35 suseeptible to an inter-
pretation directly contrary to this additional statement (R. 98, 2274,
3067-9, 3071, 3149-3150).

(17) To the failure of the Trial Examiner to report:

Mr. Tulloch did not communicate in any way with Aeme
Asbestos Covering and Flooring Co., Asbestos Asphalt and
Insulation Mfg. Co., Atlantic Asbestos Corp., A. 11, Bennett
Co., The Clark Asbestos Co., Empire Asbestos Produets, Ine,
Gillen-Cole Co., L. A. Rubber & Asbestos Works, Inc., G. A.
MacArthur Co., W. S. Nott Co., Pacific Asbestos & Supply Co.,
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Plant Rubber & Asbestos Works or Standard Asbestos Mfg.
Co. of Chicago concerning any proposed license under the
Toohey patent before he was granted an exclusive license by
Johns-Manville Corp. on September 11, 1935.

This statement is supported by uncontroverted evidence and
should be included beecause of the significance of the facts it states
(R. 111, 582-3, 1212-3, 1279, 1428, 1475, 1491, 1539, 1540, 1549; Coms.
Exs. 184, 300; Resps. Exs. 133-136).

(18) To paragraph numbered 37 on page 17 of the report wherein
the Trial Examiner states with reference to the merchandising plan
attached to the Johns-Manville sub-license agreement of September
11, 1935, that:

“There is also testimony that prior thereto Tulloch had con-
ferred and communiecated with other prospective licensees with
reference to said merchandising plan.”’

The evidenee shows that Tulloch had never discussed the
Merchandising Plan with the executive of any prospeetive licensee at
that time, but bad only diseussed merchandising methods used in the
industry for his own guidance in preparing a Merchandising Plan
with a few experienced merchandising men who were connected with
companies that later became licensees. There is no evidence showitig
that Tulloch discussed the Merchandising Plan attached to il
Johns-Manville sub-license agreement with anyone connected with:
any prospeetive licensee except Johns-Manville prior to Septembor
11, 1935 (R. 368-9, 2103-4, 2274, 3067-8, 3076-7).

(19) To the failure of the Trial Examiner to report in conneeiion
with the statement set forth in paragraph numbered 38 on page 17
of the record:

None of these manufacturers whom Tulloch approached after
September 11, 1935 had scen the Merchandising Plan attached
to the license agreement prior to that time and only a few of
these manufacturers had seen drafts of a proposed license
agreement under the Toohey patent prior to that time.
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~ This statement is supported by a large amount of uncontro-
verted evidence in the proceeding, and it is a fact of sufficient signifi-
cance to merit its being reported (R. 361-9, 1212-3, 1279, 1428, 1475,
1491, 1539, 1549, 2102-4, 2274).

(20) To the failure of the Trial Kxaminer to report:

There is uncontroverted evidence to the effect that licensees
signed license agreements with Mr. Tulloch because they
wished to manufacture and sell some or all of the ‘‘pre-shrunk’’
products covered by the Toohey patent.

This statement is supported by uncontroverted evidence and
should be included because of the significance of the facts it states
(R. 579, 582-3, 984, 987-8, 1005-6, 1230, 1281, 1311, 1317, 1367, 1391-4,
1431, 1492, 1550, 2348, 2877 ; Resps. Exs. 70, 71, 139).

(21) To paragraph numbered 46 on page 21 of the report
wherein the Trial Examiner states that the merchandising plan
attached to the sub-license agreement executed September 11, 1935,
contained:

““a. The fixed minimum prices and conditions under which
products were to be sold.

“b. Required uniform -classification of customers for
price fixing purposes.

“c. Fixed the differentials in prices between different
classes of customers.”’

These statements might be construed to apply to both patented
and unpatented paper and pipe covering. There is no evidence
whatsoever that the Merchandising Plan or any of its provisions had
any application to unpatented paper or pipe covering. On the con-
trary, it is stated in the Merchandising Plan that it applies only to
products manufactured and sold under the Toohey patent (Coms.
Exs. 1, 2).

2!
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(22) To paragraph numbered 46 on page 21 of the report whercin
the Trial Examiner states that said merchandising plan

¢« * * prequired uniform contracts for the sale of produets by
respondents who held licenses. (This provision does not scem
to have been enforced during a portion of the licensing
period) .

This statement is contrary to uncontroverted evidence. The
evidence shows that the Merchandising Plan under the license agree-
ment provided that the contracts of sale used by licensees in selling
products manufactured and sold by them under the Toohey patent
should be in a form approved by Mr. Tulloch. He did not enforce
this provision. No uniform contract was ever established or used
under the license agreements or otherwise. Each licensee that used
any form of contract used its own form, and did not submit this form
to Mr. Tulloch for approval (R. 489, 490, 1075-6, 1322, 1442, 2181-2,
3151-2, Coms. Exs. 1, 50, 363).

(23) To paragraph numbered 46 on page 21 of the report wherein
the Trial Examiner states that said merchandising plan:

‘e, Divided the United States into zones for the purpose
of fixing same prices in each zone and required certain of said
products to be sold in the zones at the same delivered prices
regardless of location of seller or buyer. Also provided for
freight absorption and freight equalization to the end that
all licensees would sell at the same delivered price and that
all purchasers of the same class and in the same zones would
have to pay the same price for the same product at any given
time.”’

This statement might be construed to apply to both patented and
unpatented products. There is no evidence whatsoever that the
Merchandising Plan or any of its provisions had any application te
ordinary unpatented paper or pipe covering.

The second sentence of the quoted statement is not supported by
the evidence. Freight equalization does not create a delivered price
but on the contrary implies that the buyer pays part of the freighi
The evidence shows that where freight equalization applied the
materials were sold F. O. B. factory price (R. 342-7, 2226, 3417-8).
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(24) To paragraph numbered 46 on page 21 of the report
wherein the Trial Examiner states that said merchandising plan:

¢f TEstablished standards for the size and thickness of
products and fixed the differentials in price for the said dif-
ferences.

“g. Provided for rigid enforcement of price schedules
and imposition of penalties for violations.”’

These statements might be construed to apply to both patented
and unpatented paper and pipe covering. There is no evidence
whatsoever that the Merchandising Plan or any of its provisions
had any application to ordinary unpatented paper and pipe cover-
ing. On the contrary, the Merchandising Plan states that it applies
only to products manufactured and sold under the Toohey patent
(Coms. Exs. 1, 2).

(25) To the failure of the Trial Examiner to report:

The evidence on the subject is to the cffect that Mr. Tulloch
did not attempt to control the prices or terms and conditions
of sale of any asbestos or wool felt paper or any kind of
asbestos or wool felt pipe covering except that which was
manufactured and sold by his licensees under the Toohey
patent.

This statement is supported by uncontroverted evidence and
should be included because of the significance of the facts it states
(R. 316, 337-8, 632, 1084, 1206, 1322, 1355, 1440, 2183, 3177-8; Coms.
Exs. 1, 251; Resps. Exs. 11, 19, 87 to 126, incl., 148 to 151, incl., 211 to
215, incl., 226 to 233, incl,, 236 to 248, incl.).

(26) To the failure of the Trial Examiner to report:

Of the five schedules in the Merchandising Plan attached to
the sub-license agreement when executed and delivered to
Johns-Manville Corporation on September 11, 1935, only
Schedule I contained general provisions applying to the sale
of all products manufactured and sold under the Toohey
patent, Schedule II set forth the prices and terms and con-
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ditions of sale on various forms of pipe covering and sheets
and blocks when manufactured and sold under the Toohey
patent. Schedule 11T set forth the prices and terms and con-
ditions of sale on corrugated asbestos paper when manufac-
tured and sold under the Toohey patent. Schedule IV set
forth the prices and terms and conditions of sale on high
pressure laminated type asbestos pipe covering, sheets and
blocks when manufactured and sold under the Toohey patent.
Schedule V set forth the prices and terms and conditions of
sale on asbestos paper and rollboard when manufactured and
sold under the Toohey patent.

This statement is supported by uncontroverted evidence and
should be included because of the significance of the facts it states
(R. 71, 83, 395-6; 3086; Coms. Exs. 1, 2).

(27) To the failure of the Trial Examiner to report:

Mr. Tulloch testified that the reason for dividing the Mer-
chandising Plan into separate schedules applying to separate
classes of products was that no licensee received a license
to manufacture or sell any product under the Toohey patent
unless it was manufacturing that general type of produ::
at the time it executed a sub-license agreement; that any
licensee could have a license covering any additional product
which it later wished to commence manufacturing under the
Toohey patent; and that no licensee ever received the schedule
of prices and terms and conditions of sale of any type of
product which it did not manufacture under the Toohey
patent even though it purchased that product from other
licensees and sold it.

This statement is supported by uncontroverted evidence and
should be included because of the significance of the facts it states
(R. 82, 83, 527-8, 3086, 3110-2; See Coms. Exs. 10, 254).

(28) To the failure of the Trial Examiner to report:

Sixteen different sub-license agreements did not include
asbestos paper and rollboard, wool felt paper or sponge “zi:
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among the licensed products. The licensee under each of these
sub-license agreements never received Schedule V and there
is no evidence of an attempt being made otherwise to control
its prices or terms and conditions of sale on products of these

types.

This statement is supported by uncontroverted evidence and
should be included because of the significance of the facts it states
(R. 202, 527-8, 1278, 3086-8, 3110-2; Coms. Exs. 198, 204; Resps. Ex.
254).

{29) To the failure of the Trial Examiner to report:

Fourteen different sub-license agreements did not include
high pressure laminated asbestos pipe covering sheets and
blocks among the licensed products. The licensee under each
of these agreements never received Schedule IV and there is
no evidence of #n attempt being made otherwise to control its
prices or terms and conditions of sale on this type of product.

This statement is supported by uncontroverted evidence and
should be included because of the significance of the faets it states
(R. 3086-8, 3110-2; Coms. Exs. 60Q, 60R, 204 ; Resps. Ex. 2564).

(30) To the failure of the Trial Examiner to report:

Six sub-license agreements did not include corrugated asbestos
paper among the licensed products. None of these six licensees
ever received Schedule 11T and there is no evidence of an at-
tempt being made otherwise to control their prices or terms
and conditions of sale on this type of product.

This statement is supported by uncontroverted evidence and
should be included because of the significance of the facts it states
(R. 3086-8, 3110-2; Resps. Ex. 254).

(31) To the failure of the Trial Examiner to report:

Mr. Tulloch testified and there was no conflicting evidence
that all of the provisions of the Merchandising Plan under the
sub-license agreements affected the price of products manu-
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factured and sold under the Toohey patent and were designed
to make the price control on products manufactured and sold
under the Toohey patent effective.

This statement is supported by uncontroverted evidence and
should be included because of the significance of the facts it states
(R. 329, 330, 3077, 3326-7; Coms. Exs. 1, 2).

(32) To paragraph numbered 49 on page 22 of the report wherein
the Trial Examiner states that:

““These zone areas used prior to the issuance of the Toohey
patent differed in some details from one another but followed
the same general principle of zoning and were substantially
similar.”’

This statement is contrary to all the evidence on the point. The
testimony and much documentary evidence shows that while many
members of the industry followed the general principle of zoning
in merchandising products prior to issuance of the Toohey patent,
the particular zone areas and the products sold thereunder varied
widely between different companies, except during the N.R.A. period
(R. 3423, Coms. Exs. 379-386).

(33) To paragraph numbered 52 on page 23 of the report wher:
the Trial Examiner states:

“‘Shortly after the license agreements were executed " ::iiven
suggested to his licensees that they use the ‘Manual ¢ Unit
Prices’, published by Asbestos Magazine, in pricing i
products in order to enable them to translate the discoont-
from-list price into the actual dollars and cents price io a
customer on any sale instantaneously.”

This statement could be construed to mean that Tulloch suggested
that his licensces use the *“Manual of Unit Prices’ for pricing their
unpatented products as well as their patented products. The evidence
in the case shows without contradiction that Tulloch did not make
any suggestions to his licensees with regard to the pricing of un-
patented products. As applied to patent products the statement here
excepted to is correct.
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(34) To paragraph numbered 53 on page 23 of the report wherein
the Trial Kxaminer states with reference to meetings attended by
licensees that:

““At these meetings all problems encountered in the mer-
chandising of the materials were diseussed and merchandising
practices fixed by Tulloch were also discussed.”’

This statement could be consirued to apply to both patented
and unpatented materials. There is no evidence whatsoever that
the merchandising of any unpatented paper or pipe covering was
ever discussed by Tulloch with his licensees. The evidence shows
only that Tulloch held local meetings of small groups of licensees
from time to time at which the licensces pointed out to him the
mechanical flaws in his regulation of the merchandising of produects
manufactured and sold under the Toohey patent (R. 1071-2, 1320-1,
1495-6, 2049, 3148-9).

(35) To the phrasing of paragraph numbered 53 on page 23
of the report whercin the Trial Examiner states that:

“Tulloch rarely announced any change in merchandising con-
ditions at these meetings and there appears to be no record of
any vote being taken by licensees upon matters under discus-
sion.”’

All the evidence in the case is to the effect that no votes were
ever taken by licensces upon matters under discussion. There is no
justification in the evidence for limiting this statement to the non-
existence of any record of votes taken (R. 1072, 1320-1, 1495-6, 2049,
2168-2170, 3148-9).

(36) To the inclusion of the words ‘‘usually after consultation
with licensees’’ in the sentence in paragraph numbered 54 on page 23
of the report wherein the Trial Examiner states that:

“‘There is evidenee that the said changes in prices on patented
products and in any of the terms or conditions of sale in the
merchandising plan under the license agreement were made by
Tulloch during the entire licensing period, usnally after con-
sultation with licensees.”’



The use of the word ‘‘consultation’ m tms senwnoe gevon -
erroncous impression of what is shown by the evidence in the case.
The evidence shows that Mr. Tulloch usually gave his licensees an
opportunity to comment on changes he proposed making and to point
out harmful results of the change which he might have overlooked.
He listened to any comments which his licensees cared to make but
proceeded to make changes and rulings independently. There is no
evidence that Tulloeh’s licensees had any participation in the making
of changes in the Merchandising Plan (R. 122, 391-3, 397-8, 1124-5,
1216, 2078).

(37) To paragraph numbered 54 on page 23 of the report wherein
the Trial Examiner states:

gs.”’

“Only a few decisions were arrived at during the meeting

There is no evidence that any decision was ‘‘arrived at’’ during
any meeting. The only evidence on this point is to the effect that
Tulloch announced his rulings and changes on only a few occasions
at mectings. As the statement reads it implies that decisions were
reached by group action at meetings on at least a few occasions.
There is no evidence whatsoever to support this implication (R. 102,
1320-1, 1495-6, 2049, 2168-9).

(38) To paragraph numbered 55 on page 24 of the report wher«in
the Trial Examiner states that:

“The licensees agreed to and did give Tulloeh the authority
so to act and confirmed his action thus taken.’’

This statement is eontrary to the evidenee. The only agreement
by the licensees and the only gift of anthority to Tulloch by them was
that embodied in the text of the original sub-license agreements which
they signed individually to obtain the right to manufacture and sell
the patented pre-shrunk products. There is no evidence to the effect
that the licensces ‘‘confirmed’’ Tulloch’s actions or that anv con-
firmation was necessary. The evidence shows many instances in
which changes made by Tulloch were very unsatisfactory to some
licensees, sometimes to more than half the licensces, and, as the Trial
Examiner has reported, the evidence shows that these charnges were
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maintained by Tulloch. There is no suggestion in the record that
these changes, or any others, were ‘‘confirmed’’ by the dissatisfied
licensees or that these licensees would have been willing to confirm
thern (R. 391-3, 397-8, 465-6, 907, 1001, 1124-5, 1216, 1512, 2169, 2170,
2257, 2275, 3148-9).

(39) To paragraph numbered 56 on page 24 of the report
wherein the Trial Examiner states that:

“¢Certain licensees published ‘suggested resale prices’ for their
customers in their own price lists but these were not always
observed by said customers, and there is no direct evidence of
an attempt to force them to follow same.”’

All the evidence on this point shows that no direct or indirect
attempt was ever made by Tulloch or his licensees to control resale
prices of the licensees’ customers, Many of the 21 independent
jobber and distributor witnesses in the case testified that they cus-
tomarily sold the products purchased from licensees at prices below
the ‘‘suggested resale prices’” and no witness testified that any
attempt was ever made by any licensee to prevent this (R. 330-1,
336-7, 486, 488, 500, 527-8, 1215, 1322, 1370, 1436, 1501, 2060, 2183,
2296, 2310, 2399, 2414, 2436, 2532-3, 2571-2, 2585, 2603, 2612, 2624,
2706, 2736-7, 2746, 2807, 2960-1, 3006, 3030, 3228, 3323-5; Coms. Ex. 1;
Resps. Ex. 161).

(40) To the failure of the Trial Examiner to report in connection
with the statement set forth in paragraph 59 on page 24 of the
report that:

The Philip Carey Manufacturing Company had refused to
take a license from the Norristown Company under the flexible
range boiler jacket patent for some time and was only induced
to take one by the imminent danger of an infringement suit.

This statement is fully supported by uncontradicted testimony
and much documentary evidence. Unless it is included with the
rest of the statement, the statement gives rise to implications contrary
to the facts shown by the evidence (R. 1021-2, 1104-5; Coms. Kxs.
179-182; Resps. Exs. 55-66).
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(41) To paragraph numbered 59 on pages 24 and 25 of the
report wherein the Trial Examiner states with reference to the fact
that the Philip Carey Manufacturing Company’s license under the
Norristown jacket patent never incorporated any price control,

¢« » * * though Tulloch endeavored to have same inserted.”’

This statement is not supported by the evidence. It appears
that the Norristown Company endeavored to have a price control
clause inserted in its license to the Philip Carey Manufacturing Com-
pany, but it communicated directly with the Philip Carey Manufac-
turing Company and not through Tulloch (R. 408-9, 1105-6).

(42) To the failure of the Trial Examiner to report in connec-
tion with the statement set forth in paragraph 61 on page 25 in his
report that:

The Philip Carey Manufacturing Company found that other
companies were not interested in obtaining licenses and no
license was ever granted under this patent.

This additional statement is fully supported by uncontroverted
evidence. The statement in paragraph 61 gives an incorrect impres-
sion of the facts shown by the evidence without this additional sen-
tence (R. 197, 399, 1019, 1101-2).

(43) To the failure of the Trial Examiner to report:

Various types of pipe covering that were not included in the
Tulloch license agreements serve the same general purposes
as asbestos and wool felt pipe coverings and are sold in com-
petition with them. Among these are magnesia, cork, kraft
paper, rock wool, clay and asbestos, vermiculite, glass wool,
and hair felt pipe coverings.

This statement is supported by uncontroverted evidence and
should bhe included because of the significance of the facts it states
(R. 245-7, 300, 1082, 1087-8, 1310, 1429, 2098, 2185; Resps. Ex. 132).
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(44) To the inclusion of the words ‘‘usually’’ and ‘‘at times®
in the sentence in paragraph numbered 64 on page 26 of the report
wherein the Trial Examiner states that:

“‘Jobbers and distributors throughout the country were
usually able to obtain unpatented products similar to the
Toohey patented products during the period of the license
agreements and were able at times to buy them at different
prices from various respondents and other companies in the
industry.”’

The uncontradicted testimony of independent jobbers and dis-
tributors shows that there never was any difficulty in obtaining the
ordinary unpatented paper and pipe covering during the license
period and that they were always able to buy these unpatented prod-
ucts at different prices reached by individual bargaining with the
different licensees.

The testimony of these and many other witnesses shows that the
price of the ordinary unpatented paper and pipe covering was never
uniform as between the different licensees. The words ‘‘at times”’
give a meaning to the statement which is contrary to the evidence
(R. 308-9, 317-320, 389-390, 485-6, 624-8, 631-3, 981-3, 1057, 1062, 1064,
1133, 1206, 1208, 1210, 1226, 1229, 1332-4, 1355, 1365, 1425, 1434, 1440,
2016, 2050-1, 2173-4, 2179-2180, 2189, 2202, 2204, 2209, 2247, 2249, 2257,
2265, 2286-9, 2302-3, 2305-2310, 2346, 2356, 2359, 2360, 2375, 2377, 2388-
2390, 2398-9, 2401-2, 2415-7, 2419-2422, 2427, 2432-5, 2439-2442, 2453-8,
2463-4, 2469, 2479, 2484, 2487, 2492-4, 2498-2502, 2504-5, 2512-8, 2526-8,
2533-4, 2571, 2574-5, 2578, 2604-6, 2618, 2620-3, 2625-6, 2643-4, 2654-7,
2668, 2672, 2682-3, 2688-9, 2704-5, 2707, 2715, 2720-1, 2733, 2735-6,
2738-9, 2740, 2743-6, 2766-7, 2773-5, 2777-9, 2790, 2797-9, 2806-7, 2811,
2839, 2843-6, 2850-1, 2854, 2857-2860, 2872, 2887, 2889, 2921-2, 2947-8,
2952-4, 2955, 2960, 2968, 2070-1, 2984-6, 2991-9, 3001, 3003, 3009,
3015-7, 3020, 3028, 3035-8, 3045-8, 3081-2, 3108, 3133, 3229, 3360-1;
Resps. xs. 15, 16, 18, 19, 80, 82-126, 148-151, 205, 206, 211-215, 226-
233, 236-249, 252, 253, 257-272.

(45) To the phraseology of paragraph numbered 64 on page 26
of the report wherein the Trial Examiner states that:

““The prices charged by each licensee, except Johns-Manville,
for unpatented products similar to these Toohey produects,
changed from time to time during this same period.”’
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The evidence shows that the prices of unpatented produets
changed frequently during the license period. This fact is not made
clear by the use of the words “‘from time to time’’. The evidence
shows that the prices of unpatented products varied almost from
day to day, and varied widely between different respondents. (See
citations under preceding paragraph).

(46) The failure of the Trial Examiner to report in connection
with the statement set forth in paragraph 64 on page 26 that:

There was no established relationship between the prices of
unpatented products and similar Toohey type pre-shrunk
products.

This fact is established by a great deal of uncontroverted evi-
dence (Resps. Exs. 82-126, 148-151, 205, 206, 211-215, 226-233, 236-
249, 252, 253, 257-272).

(47) To paragraph numbered 65 on page 27 of the report wherein
the Trial Examiner states that:

“‘The selling prices varied from time to time and were i
always uniform but the original list prices were usualiy
uniform.”

The whole tenor of this statement is to the effect that the differe:
manufacturers quoted uniform prices most of the time prior to
beginning of the license period. This is inconsistent with the evi-
dence in the case which shows that each manufacturer fixed his wrice
for these products independently prior to the beginning of the
license period and, except as to patented products, thereafter. "hewr:
is evidence that different manufacturers copied each other’s pricss us
quickly as they learned of them, especially during the period of orice
filing under N. R. A. (R. 879, 1365, 2053, 2161-4, 2179, 2255-6, 2737 (-2,
2903, 2949, 2951-2).

(48) To the third paragraph on page 28 of the report wherein
the Trial Kxaminer states that:

““The respondents and others in the low pressure pipe coves-
ing industry with few exceptions had and have some sort of
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price lists which they send out to the trade and that the prices
thus listed and appearing thereon were and are as a rule
substantially identical.’’

The evidence in the case shows that some of the respondents and
others in the low pressure pipe covering industry had and have some
sort of a price list, but the evidence does not show, as the quoted
statement would indicate, that substantially all of the respondents
and others in the low pressure pipe covering industry have such
price lists. Furthermore, the phrase ‘‘as a rule substantially identi-
¢al’’ gives an incorrect impression of what is shown by the evidence.
The evidence shows that throughout the period here involved and
for many years prior thereto the various companies in this industry
had met prices published by their competitors and after discovery
of the competitor’s changed prices had published similar prices.
The statement in the report is erroncous in its failure to state the
full facts on the point (R. 2161-4, 2255-6, 2371-2, 2493).

(49) To the third paragraph on page 28 of the report wherein
the Trial Examiner states that:

““There is some divergence in the evidence as to whether or
not the general merchandising plan which contains the policies
and practices of the industry was substantially the same among
all respondents prior to the N. R. A, that is beginning No-
vember, 1933.”’

The evidence is undisputed that there was no general merchandis-
ing plan in the industry. In fact, the testimony referred to in the
citation included in the report under this point, R. 2145, is unequivo-
cally to this effect. At page 2145 the witness, High, stated:

““There was no general merchandising plan in the industry.”

Furthermore there is much uncontradicted evidence in the case to
the effect that while certain general policies and practices which had
grown up in the indnstry earlier were recognized by practically all
companies in the industry prior to 1933, the detailed application wf
these ‘‘general policies and practices’’ differed widely between the
various members of the industry, including the respondents. Para-
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graph 4 on page 10 of the report and paragraph 49 on page 22 ot tac
report deal with this point and, with the exceptions taken thereio,
constitute a more correct statement of the facts shown by the evi-
dence (R. 2326-8, 2364-5, 2373-5, 290G, 3423 ; Coms. Kxs. 375-387).

(50) To the third paragraph on page 28 of the report wherein
the Trial Examiner states that:

“‘The quoted prices were usually the same.”’

Throughout the record in this case a distinetion is drawn be-
tween ‘‘quoted’’ prices and ‘‘published”’ prices and there is a great
mass of uncontradicted evidence, much of it in the form of testi-
mony and documents from independent sources, which shows that
the ‘““quoted’’ prices were almost always different between the vari-
ous respondents and also between other members of the industry.
The statement in the report is therefore direetly contrary to the evi-
dence. (see citations under paragraph ‘¢ (44)’’ above).

(51) To the third paragraph on page 28 of the report wherein
the Trial Examiner states that:

“A number of witnesses testified that as customers of vo-
spondents they were able to get special or supplemental dis-
counts in certain instances which did not appear upon i
price lists and which varied the actual prices paid from those
appearing on said lists.”’

The witnesses referred to in this statement testified that they
invariably were able to obtain prices which were lower than those
shown in the published price lists of those respondents who had
price lists, when they were buying unpatented ordinary paper or
pipe covering. The only witnesses who testified that they had o
purchase at the published price were those witnesses who purchased
exclusively from Johns-Manville Corporation which sold only pat-
ented pre-shrunk paper and pipe covering during the period involved
(R. 2422-3, 2446-7, 2713-4, 2815-6, 2821-3).
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(52) To the failure of the Trial Kxaminer to report in connection
with the statement set forth in the fourth paragraph on page 28 that:

Witness Morgan insisted that this meeting with Tulloch took
place in 1933 and that Tulloch’s statements were about a
patent on pre-shrunk pipe covering. Witness Tulloch contra-
dicted this testimony stating that he had talked with Morgan
in 1933 only about adherence to the Asbestos Code, that the
Toohey pre-shrunk patent was not issued until September
1934, and that he did not know anything about that patent in
1933 and did not talk to anyone about it until after it was
issued in 1934. The evidence does not show any other instance
in which Tulloch spoke to anyone about a patent on pre-shrunk
pipe covering prior to the issuance of the Toohey patent in
September 1934.

These additional facts are essential to an appraisal of Witness
Morgan’s testimony as they clearly indicate that his testimony is
not correct. Witness Morgan insisted on repeated questioning that
the meeting took place in 1933 before the Code. In all the extensive
record in the case there is no other suggestion that Tulloch was even
aware in 1933 that Johns-Manville Corporation had applied for a
patent on pre-shrunk covering (R. 1257-9, 3124-7).

(53) To the fourth paragraph on page 28 of the report wherein
the Trial Examiner states that:

“‘Riovdan testified that so far as he knew there was no dif-
ference between the price list for pre-shrunk and ordinary
airecell,”’

This statement constitutes an unwarranted expansion of the
testimony referred to which appears at page 2695 of the record and
reads as follows:

“Q. On these price lists you received from the different
companies, did they have a price for this pre-shronk material
about which you spoke awhile ago, and then a separate price
for the other Aircell pipe covering?

‘“A. No, they did not have it on the price list that was
submitted to us.”’
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This is the entire testimony on the point by Riordan and falls
far short of the statement excepted to.

(54) To the first paragraph on page 29 of the report wherein
the Trial Kxaminer states that:

“Witness MacDougal testified that salesmen did not usually
discuss prices as it was known in advanee what the price lists
and discounts would be.”’

Witness MacDougal testified that his company purchased all its
pipe covering from the Johns-Manville Company and in referring
to talks with salesmen he was referrving only to talks with the Johns-

‘Manville salesmen as elearly appears from his testimony. He testi-

fied that the reason he did not discuss priece with the Johns-Manville
salesmen was that he was notified of the Johns-Manville prices by
the Johns-Manville home office and had no need to discuss price with
the salesmen. His testimony on this point at page 2611 of the record
which is cited in the report reads as follows:

““Q. And that was the sales talk of the Johns-Manville
salesmen that their pipe covering was a superior pipe cover-
ing and would naturally sell for a higher price?

“A. Well, we never discussed it mueh after 1932 when
asbestoscel came in. Then we were sold on it and sold others.

““Most of the calls made by salesmen are social calls. The
prices are very—well, they are not discussed very often be-
cause we were informed by the home office of Johns-Manville
of what the discounts are.”’

The statement excepted to gives the impression that MacDougal
talked to salesmen for all companies and that no salesmen ever dis-
cussed prices. As can be seen this is inconsistent with the evidence
on which it is based.

(55) To the second paragraph on page 29 of the report wherein
the Trial Examiner states that:
““There is also evidence on the part of a number of witnesses

who were retail dealers or appliers that the retail prices
were suggested to them by various respondents but that they
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did not feel bound to comply with the same and did not always
do so, but met competition by reducing prices when necessary.”’

The last part of this statement, i. e. *‘but that they did not feel
bound to comply with the same and did not always do so, but met
competition by reducing prices when necessary’’ implies that the
respondents attempted some sort of partial control over resale
prices. This is contrary to all the evidence on the point in the case.
In fact it is contrary to the testimony on page 2746 of the record
which is ecited in its support of the Trial Examiner’s statement.
At page 2746 Witness Messe, an independent jobber, testified as
follows:

““Q. Who fixed the price at which you sold your materials?

“A. We fixed our own price. Of course, there was
always a suggested resale with some of the manufacturers,
but that was just to give you an idea.”’

Twenty-one independent jobber and distributor witnesses testi-
fied in this case and each and every one of them testified that his
company fixed its own resale prices and that the manufacturers
had nothing whatsoever to do with those resale prices. There is no
evidence in the case to the contrary. One or two of these witnesses
testified that they sometimes sold at or even above the suggested
resale prices but the great majority of the witnesses testified that
they consistently sold below the suggested resale prices. There is
no evidence in the case of any pressure on any jobber or distributor
to sell at suggested resale prices (R. 2296, 2310, 2399, 2414, 2436,
25632-3, 2571-2, 2585, 2603, 2612, 2624, 2706, 2736-7, 2746, 2807, 2960-1
3006, 3030).

y

(56) To the failure of the Trial Examiner to report:

The classification of customers by Mr. Tulloch under the
license agreement was based upon the function served by the
particular type of customer in the distribution of the patented
products. It had been the custom of most of the companies
in this industry for many years prior to 1935 to classify cus-
tomers and to allow price differentials between the different
classes. During the carly part of the license period Mr.
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Tulloch required the licensees to list with him their casiomers
whom they claimed came under the Jobber Classification and
were entitled to purchase the patented products at the Jobber
price fixed in the license agreement. Jobbers’ names were
removed from this list only when they failed to qualify as
Jobbers under accepted merchandising standards. Mr. Tul-
loch discontinued this practice early in 1938.

This statement is supported by uncontroverted evidence and
should be included because of the significance of the facts it states
(R. 126-7, 272, 329, 330, 337, 1014-5, 1072, 1074, 1500-1, 1503-4, 2060-2,
2146-9, 2184, 2242, 2325-8, 2368, 2905, 3133-4, 3178, 3326-7, 3356 ; Coms.
Fixs. 1, 47, 252, 309 ; Resps. Exs. 155-160, 256).

(57) To the third paragraph on page 29 of the report wherein
the Trial Examiner states that:

‘¢ Ag stated, there is undisputed evidence that there was z : n-
eral classification of respondents’ customers in order to as ~r-
tain what prices should be given them, that is whether »ny
customers should be classed as wholesaler, jobber, retaile:, or
purchasing agent, etc., each having a different discount.””

This statement is inconsistent with the evidence because it does
not limit its application to the quotation of prices on patented pre-
shrunk products under the license agreement. There is ample evi-
dence in the case that customers were classified according to the
functions they served in the distribution of the patented products
and that there were different prices to classes of customers serving
different functions in the distribution of patented products. There
is no evidence in the case whatsoever that there was any general
classification of customers for the sale of unpatented products
(R. 3358).

(58) To the third paragraph on page 29 of the report wherein
the Trial Examiner states in speaking of classification of customers:

¢«* « * and there is evidence that the industry recognizes
the same classification as does Johns-Manville.”’

propAnNacern AT Tur NAT LAWY
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This statement gives a very incorrect impression of what is
shown by the evidence. The evidence shows that the products of
this industry are distributed through various rehandlers and that
these rehandlers perform different functions in the distribution of
the goods. The function which many rehandlers perform is so clear
and obvious that it is inevitably recognized as such by all companies
in the industry. However there are many rehandlers who are border-
line cases and are classified differently by different members of the
industry. The evidence shows that under the license agreement
Tulloch established specific definitions in order to define the function
which must be performed for a rehandler to come within a certain
clagsification for the purchase of patented products. In so far as
other members of the industry were selling patented pre-shrunk
products to a rehandler they would be obliged to place him in the
same classification as Johns-Manville placed him. However, the
evidence shows that in so far as a member of the industry was selling
unpatented paper and pipe covering he could and did place any
rehandler in any classification he wished. In view of these facts the
statement excepted to is misleading (R. 2368-9, 3133-4, 3333, 3358).

(569) To the third paragraph on page 29 of the report wherein
the Trial Examiner states, in speaking of classification of customers:

“Tulloch supervised and investigated the qualifications of
various customers with reference to the above classification.”’

This is utterly inconsistent with the evidence in the case unless
it is limited to the sale of patented products under the license agree-
ment. There is no evidence that Tulloch had anything to do with the
classification of customers, except with regard to the sale of patented
products. The evidence also clearly shows that Mr. Tulloch ceased
performing this function with respect to patented products within a
relatively short time after licenses were issued under the Toohey
patent (R. 3133-4, 3333, 3358; Resps. Ex. 256).

(60) To the fourth paragraph on page 29 of the report wherein
the Trial Examiner states:

““Witness High testified that he cannot recall any difference
in classifications between respondent Ruberoid Co. when he
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was counnected with it and that of other respondewi ecom-
panies.”’

Witness High testified at the cited portion of the recort \pp.

9241-2) only to the effect that he was unable to say at the iioce he
testified whether there had been any difference in the classification

between respondent Ruberoid Co. and respondent Norristows: Com-
pany. Mr. High had been an employee of each of these corapantes
at different times. He did not purport to testify as to any compantes
except Ruberoid Co. and Norristown Company.

(61) To the first full paragraph on page 30 of the report wherein
the Trial Examiner states:

““Tt also appears there was a special and lower price made for
the Metropolitan or New York areca in order to meet competi-
tion at that point.”’

This statement is entirely inconsistent with all the evidenes in
the case unless it is restricted to the special and lower price made by
Mr. Tulloch under the license agreement for patented producis 4
meet the price competition of unpatented products. There is no
evidence that prices were made for any area by Mr. Tulloch fer »1y
paper or pipe covering except the patented pre-shrunk paper s .d
pipe covering nor is there any cvidence that any price was made by
any group of respondents for any product in any area (R. 3365).

(62) To the first full paragraph on page 30 of the report wherein
the Trial Examiner states:

“Clinchy testified as to the territory included in various zones
and as to the prices therein.'’

The testimony of Witness Clinchy related only to Johns-Manville
prices and the statement is incorrect unless restricted to Johns-
Manville prices (R, 2110-2117).

(63) To the fourth full paragraph on page 30 of the report
wherein the Trial Examiner states:

‘‘Respondents Norristown and Johns-Manville seemed to
have used the zoning system only on their insulation products.”’

MEROANIICEA AT T SEAT AR A
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The citation of the record which appears under this statement,
i. e, page 2221, contains only testimony of Witness High relating to
the merchandising methods of the Norristown Company between
1927 and 1934. There is no testimony in the case that Johns-Manville
used the zoning system only on their insulation produets, but there
is uncontradicted evidence that Johns-Manville did not use the zoning
system on some of its insulation products.

(64) To the fifth full paragraph on page 30 of the report wherein
the Trial Examiner states with regard to Mr. Tulloch:

“‘He also testified that he adopted in the main the zoning
system which had been in effect under the N. R. A. and pre-
vious thereto, but that he made certain changes in boundaries
of the zones, for example, in Wisconsin.”’

The words ‘“‘and previous thereto’’ are contrary to the evidence
in the case. The uncontradicted evidence in the case clearly shows
that the zones used by the different companies in merchandising their
produets prior to N. R. A. were very different from one another
(R. 3423; Coms. Kxs. 375-387).

(65) To the sixth full paragraph on page 30 of the report
wherein the Trial Examiner states that Witness Tulloch testified:

‘“That probably respondents use the same zones for the sale of
their patented and unpatented articles, as it would be most
confusing to use different zones for the two.”’

This statement is not supported by the evidence. It is based
solely on a conjecture made by Mr. Tulloch in the course of his testi-
mony. The testimony of the Witness Tulloch on this point at page
3358 of the record is as follows:

“It would seem it would confuse your salesmen if you gave
two zones.’’

This guess by the Witness Tulloch is far different from the Trial
Examiner’s statement that ‘‘probably’’ respondents did use the same
zones for the sale of both. patented and unpatented articles. There
is no evidence in the case that the same zones were used for patented
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and unpatented products and there is an abundance of uncontradicted
evidence that unpatented products were sold on the basis of bargain-
ing with individual customers, rather than on a zone basis.

(66) To the first paragraph on page 31 of the report wherein
the Trial Examiner states:

“Tulloch testified he did not go into any extended study <f the
zoning system but used that already existing and the pubiice-
tions of the Department of Commerce on trading areas, ete.*’

This statement constitutes an incorrect summary of the iesti-
mony on which the citation indicates it is based. Witness Tullock
stated at the page of the record cited in the report (p. 3394} s8s
follows:

“Q. How did you go about in determining the freight in
different zone areas, that is, determining the boundaries from
a freight standpoint?

“A. Idid not go into any extended study of freight wi =
relation to the different states. You must base it more on ti.¢
natural places in which the people within a particular sta ¢
desire to trade.

“Q. Well, how would you know that the people of Louis:i-
ana would desire to trade in a territory different from the
people in Mississippi?

“A. Well, I won’t answer specifically with reference to
Louisiana, because I don’t recall the circumstances surround-
ing the placing of Louisiana in the zone in which it fell, but I
will say this, that the Department of Commerce has developed
studies and a great many newspapers and other publications
have developed studies on trading area zones, and those are
available, and 1 have studied many of them. I have seen a
great many. I presume you have too, and they do indicate
the natural tendency of the buyers within a state or group
of states, with respect to their business.”’

-This testimony and all the other testimony on the point in the case
indicates that Mr. Tulloch did go into an extended study of the zon-
ing system and that he did not use any ‘‘already existing’’ because
the evidence shows that there was no common zoning of the country
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at the time he obtained his license under the Toohey patent. All the
testimony in the case shows that Mr. Tulloch used the zone descrip-
tions which had been in existence under the Asbestos Code as a base
in preparing his zone descriptions and that he altered these in the
light of his own research concerning trading areas, ete. Mr. Tulloch
testified throughout that he did not go into any extended study of
freight (R. 3313, 3390-4, 3397-9, 3427-8).

(67) To the failure of the Trial Examiner to report:

There is no evidence that a basing point system was ever
used in the sale of patented or unpatented products by the
respondents and Mr. Tulloch testified that a basing point
system had never been used in the pipe covering industry.

This statement is supported by uncontroverted evidence and
should be included because of the significance of the facts it states
(R. 142, 342; Coms. Exs. 1, 2).

(68) To the fourth paragraph on page 31 of the report wherein
the Tria] Examiner states:

““As stated, freight absorption and freight equalization are
the other methods used in arriving at delivered prices or was
in effect delivered prices.’’

The citation refers to methods used by other industries which
sold their products on a nation-wide basis. Mr. Tulloch, at the cited
page in the record (p. 3417) was explaining the general system used
by different industries in marketing their products and was not
speaking about the marketing of products by the asbestos industry
specifically nor about the marketing of patented pre-shrunk paper
and pipe covering under the license agreements. Freight equaliza-
tion is not a delivered price system (R. 342-7, 2226, 3417-8).

(69) To the fifth paragraph on page 31 of the report wherein
the Trial Examiner states:

“There is evidence that after the various respondents had
from time to time withdrawn as Tulloch’s licensees they were
still carrying out substantially the same policies and practices
as those contained in the merchandising plans.’’
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The uncontroverted evidence in the case is very clear to the
cffect that Tulloch’s licensees carried out their own individu::]
chandising policies after they ceased to be licensees. The evi
shows, including the testimony cited in the report at page 2¢
the record, that after the licensees terminated their license agree-
ments they ceased receiving communications from Tulloch and they
differed among themseclves as to prices, extra charges and ail the
other details of operation. Paragraph 67 on page 27 of the report
should be noted in connection with the statement quoted above az
it is a more nearly accurate statement of the facts shown by the evi-
dence on this point than is the statement here excepted to (R. 1216,
1322, 2236-7, 3172).

(70) To the sixth paragraph on page 31 of the report wherein
the Trial ixaminer states:

“Tulloch testified that at meetings with the licensees before
licenses were granted and afterwards, there were disenssiors
as to the practices and policies under the merchandising ;-
and as to the other problems of the industry.”’

This statement is inconsistent with all the evidence becariiu
general language it uses implies far more than any evidene: i
case shows to have been the fact.

The cited page of the record, page 357, contains nothing abe i
the matter referred to in the statement. The evidence in the cee
shows that Mr. Tulloch held two or three meetings with expericnced
merchandising men who were employed by three or four companies
which later became licensces before licenses were granted. Mr.
Tulloch gave uncontradicted testimony to the effeet that these meet-
ings were called for the purpose of acquainting him with the various
merchandising factors that he would have to reconcile in order to he
able to preparec a merchandising plan under which all potential
licensees would be able to operate without completely overthrowing
their established merchandising procedure. The evidence also showed
that Mr. Tulloch held certain meetings with local groups of his
lHeensees after they beecame licensees for the purpose of discussing
mechanical flaws in the merchandising plan and other problems
which were impeding the sale of the patented produets. The evidence
to which the statement here excepted to apparently refers is dealt
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with more accurately in paragraph 53 on page 23 of the report (R.
354-5, 1215, 1320-1, 1370, 1495-6, 2049, 2104, 2168-9, 3068-9, 3148-9).

(71) To the sixth paragraph on page 31 of the report wherein
the Trial Examiner states:

““Some parties were taken off the jobber list to prevent their
obtaining produets at jobber prices.”’

This statement distorts the evidence. The evidence in the case
shows without contradiction that customers were taken off the jobber
list only when they were not performing the function of jobbers as
defined in the license agreement (R. 337, 1074-5, 1500-1, 2242, 3133-4;
Resps. Ex. 155).

(72) To the seventh paragraph on page 31 of the report wherein
the Trial Examiner states:

““Tulloch appointed High, Bergstresser and others connected
with the respondents on a committee to work out provisions
of a merchandising plan which when presented were accepted
in part by bim with the addition of some of his own sugges-
tions.”’

The only testimony in the case concerning the subject matter
of this quoted paragraph is the testimony of Mr. Tulloch. He re-
quested Mr. High, Mr. Bergstresser and one other to suggest a plan
for merchandising patented asbestos paper on a delivered price
basis. He never put their recommendations into effect and never
established delivered prices for patented asbestos paper (R. 3158-9,
3347-8).

(73) To the first full paragraph on page 32 of the report wherein
the Trial Examiner states:

“‘There is evidence that the Tulloch licensing system of the
Toohey patented products was not as successful as those inter-
ested had hoped it would be.”’

There is no evidence in the case whatsoever regarding the suc-
cess or failure of the ‘‘Tulloch licensing system.’’ This statement
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in the report is apparently founded on evidence in the case to the
effect that the trade demand for the patented pre-shrunk Toohey
paper and pipe covering proved not to be as great as had been
expected when the various respondents signed licensed agreements.
Representatives of many of the respondents tstified that they
terminated their license agreements because they found that their
customers were more interested in the lower priced unpatented
paper and pipe covering which they were selling than in the hi
quality and more expensive patented pre-shrunk paper axd
covering. It is noteworthy that there is no citation to the
under the sentence here excepted to and the citation to th: 2
at the end of the paragraph in which the sentence appears his ne
relation whatsoever to the sentence excepted to (R. 641-2, 1229,
1330-1, 1367, 2240, 2360, 2378).

(74) To the failure of the Trial Examiner to report:

There is evidence that licensees terminated their license ax: -
ments chiefly because they found that the great majori
sales of asbestos and wool felt paper and pipe covering w.re
being made on a low price basis and that their sales of ‘iz
higher priced pre-shrunk type paper and pipe covering Iad
become too small to justify the extra expense of carrying bath
a patented and an unpatented line of asbestos and woal @it
papers and pipe coverings any longer.

This statement is supported by uncontroverted evidence and
should be included because of the significance of the facets it states
(R. 641-2, 772, 1216, 1229, 1330-1, 1367, 1536, 2240, 2282, 2359, 7240,
2378, 3360-1).

(75) To the second full paragraph on page 32 of the report
wherein the Trial Examiner states:

“There is also testimony that * * * it was not considered
important in making a sale whether their pipe covering was
pre-shrunk or not.”’
Testimony to this effect was given by only one of the twenty-one
independent jobber and distributor witnesses who testified. The
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statement incorrectly reflects the facts shown by the evidence. Many
witnesses lestified without contradiction to the effect that customers,
including the United States Glovernment, demanded that the pipe
covering they purchased be pre-shrunk (R. 2567-8, 2580-1, 2596-8,

. 28501, 2950, 2955, 2962).

(76) To the second full paragraph on page 32 of the report
wherein the Trial Examiner states:

“There is evidence that certain respondents were not aware
of the fact that any manufacturer except Johns-Manville could
sell pre-shrunk or that there was a patent on same.”’

Therc is no evidence to the effect that a single respondent was
unaware of the fact that other manufacturers could sell pre-shrunk
or was unaware of the fact that it was covered by a valid patent.
Use of the word ‘‘respondent’’ in this sentence is obviously errone-
ous. Even if this word be read ‘‘customers’’ the statement is con-
trary to the evidence and contrary to the testimony cited in the
report in support of the statement (R. 2686, 2962-6, 3011, 3022).

(77) To the third full paragraph on page 32 of the report
wherein the Trial Examiner states:

¢‘Steffens of Philip Carey testified that he avoided in every
way he could the sale of Toohey patented products, the reason
given being that the patent finally belonged to Carey’s prin-
cipal competitor, Johns-Manville, and if Carey built up a
demand for same and lost their right to make it it would inure
to their injury.”’

This statement is contrary to the testimony of Witness Steffens
on the point. A careful reading of Steffens’ testimony at pages 2855,
2856 and 2877 demonstrates that he did not testify that the Philip
Carey Company avoided the sale of the patented pre-shrunk products
but only that the Philip Carey Company avoided designating the
patented pre-shrunk products which it sold as *‘ pre-shrunk’’ products
where possible because it feared its customers would come to demand
‘‘ pre-shrunk’’ products by name and that it might some day lose its
license and not be able to supply its customers with ¢‘pre-shrunk’’
products. The Witness Steffens testified that the Philip Carey

¢
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Company sold the patented pre-shrunk products whenever it could as
it considered them superior produets.

(. (78) To the fifth full paragraph on page 32 of the report wherein
the Trial Examiner states:

““Tulloch further testified that for many years he had made a
practice of meeting executives in the pipe covering industry
and discussing conditions of business with them, and that he
had called numerous such meetings prior to September 11,
1935, and had discussed the conditions which had arisen after
the Schechter decision as everyone felt something would have
to be done about the confused and chaotic condition: of the
industry.”’

This statement is not supported by the evidence. At poge 5065
of the record, cited in the report, Tulloch testified only about « ¢
meetings he called of some merchandising men in the summe:
of 1935 to discuss merchandising conditions that he would

take into account in preparing a merchandising plan under w
different prospective licensees could operate. There is no «.::i
that Tulloch called numerous such meetings or that he had i .
practice of calling meetings of executives in the industry f-
years. He had talked over business conditions with executive:
he happened to meet them individually but the implication that fw- . -
called meetings of executives for years is not supported by tiic « -
dence. The last part of the statement, i.e., ‘‘and had diseussed coniii-
tions which had arisen after the Schechter decision as everyone felt
something would have to be done about the confused and chaotic
condition of the industry’’ is not supported by any evidence what-
soever (R. 3065-3071).

(79) To the sixth full paragraph on page 32 of the report wherein
the Trial Examiner states:
““Tulloch said he called these meetings because he had been
familiar with these conditions in the industry since December
1922.”

Mr. Tulloch did not so testify at page 3071 of the record or
elsewhere.
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(80) To the first full paragraph on page 33 of the report wherein
the Trial Examiner states:

““There is evidence to the effect that Tulloch fixed the prices
upon certain articles used in connection with the pipe covering
sold under the Toohey patent, such as brass bands, staples,
canvas jackets, wool felt covering with waterproof jackets,
tape and possibly others.”’

The evidence shows that wool felt covering with waterproof
Jjackets and tape (asbestos) were themselves manufactured and sold
under the Toohey patent. The evidence shows that Tulloch did not
fix the price of any of the other articles mentioned in the statement
excepted to. All of these other articles are shown by the evidenee
to be integral parts of completed pieces of pipe covering and a certain
quantity and type of them, fixed by business usage over a period of
many years, is delivered with all pipe covering sold at no extra cost.
If additional quantities or qualities of these are neceded to apply
the patented pipe covering sold, the price of that pipe covering was
increased. This is well explained in paragraphs 62 and 63 of the
report. Tulloch never fixed the prices of these other articles as such
and if a licensee sold them separately it sold them at any price it
saw fit to (R. 327, 427-8, 1437, 1457, 2030, 3130-1, 3167, 3179, 3184;
Resps. Ex. 203).

(81) To the failure of the Trial Examiner to report:

Metal bands at the rate of two and one-half bands per three
foot section of pipe covering and canvas outer covering are
integral parts of a completed picce of asbestos or wool felt
pipe covering and have been considered as such by the trade
and by consumers throughout the entirve history of the low
pressure pipe covering industry.

This statement is supported by uncontroverted evidence and
should be included because of the significance of the faets it states
(R. 115, 323-4, 614-5, 2030, 3130-1; Resps. Ex. 203).

(82) To the second full paragraph on page 33 of the report
wherein the Trial Examiner states, in discussing rings or bands
which are used to attach pipe covering to pipes and hold it in place:



Ol O®

39

““The price fixed on these unlicensed materials affected the
total price of licensed materials.”’

The evidence shows that Tulloch did not fix any price for rings
or bands as such. The citation to the record at page 407 has no
relation to the subject matter of the statement here excepted to.
(See citations under preceding paragraph.)

(83) To the entire third and fourth full paragraphs on page 32
of the report.

These statements are partial and incorrect and give an impres-
sion far different from that conveyed by the testimony in the case.
See pages 3181-3183 of the record.

(84) To the second paragraph on page numbered 2 of the report
wherein the Trial Examiner states that:

““The principal difference between the original and amended
complaint was in regard to respondent Philip Carey Manu-
facturing Company, * * * ; therefore, the amended complaint
substituted the Philip Carey Manufacturing Company as r--
spondent in this proceeding.’’

While this substitution of parties was one of the differences; ti::
principal difference was that the original complaint alleged = <o -
spiracy with respect to both licensed and unlicensed materin!
whereas the amended complaint limited the alleged conspir::.
licensed materials and ‘‘non-licensed’’ materials as defined in i
amended complaint, namely ‘‘solid brass, zinc, and lacquered baunds
flexible range boiler jackets, and canvas covering.”” These materiats
with the exception of flexible range boiler jackets, are necessary pivi
of completed licensed materials and flexible range boiler jackets are
licensed materials when manufactured under the Toohey patent.

“Unlicensed’”” materials were not defined in either complaint,
The word ‘‘unlicensed’”” was used in twelve different paragraphs of
the complaint, but was entirely eliminated in the amended complaint.
Throughout the amended complaint the word ‘‘non-licensed’” was
substituted therefor.

The report of the Trial Examiner states (paragraph II, page 4)
that the hearings were held with reference to the charges contained in
paragraph NINE of the amended complaint, subsections (1) to (15).
The conspiracy alleged in paragraph NINE relates exclusively to
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““licensed’’ and ‘‘non-licensed’’ materials. Paragraph EIGIT of the
amended complaint specifically alleges a price-fixing conspiracy
with reference to ‘‘both licensed and non-licensed materials’’, and
paragraph NINE refers either specifically to licensed and non-licensed
materials or to ‘‘said materials’’, referring to the licensed and non-
licensed materials as alleged in paragraph EIGHT.

(85) To paragraph numbered 6 on page 3 of the report in which
the Trial Examiner states that paragraph 9 of the complaint alleges
a violation of the Federal Trade Commission Act on the part of the
respondents by :

‘‘ Agreeing upon the inclusion of unlicensed material in the
merchandising plan, and controlling license and methods of
business as to the same.”’

The amended complaint omits the words ‘‘unlicensed materials”
and includes only such unlicensed materials as fall within the defini-
tion of “*non-licensed materials’’ as defined in paragraph ONE of the
amended complaint. The statement excepted to is, therefore, an
unwarranted expansion of the complaint.

(86) To the last full paragraph on page 3 of the report wherein
the Trial Examiner states:

““The complaint covers two broad fields; First, those viola-
tions connected with the Toohey patent and the Tulloch licenses
thereunder ; second, other violations not connected therewith.”’

No violations are alleged in the complaint except those which
are connected with the Toohey patent or the Tulloch licenses
thereunder.

Dated: March 24, 1943.

CapwALADER, WickErsHAM & TarFr,

Attornevs for Respondents Aceme Asbestos Covering
and Flooring Company; Asbestos, Asphalt and
Insulation Manufacturing Company; Atlantic
Asbestos Corporation; A. II. Bennett Company;
The Philip Carey Manufacturmg Company; The
Clark Asbestos Company, Empire Asbestos Prod-
ucts, Ine.; Johns-Manville Corporation; 1. A.
Rubber&Asbeqtos ‘Works Incorporated ; . A. Mac-
Arthur Company; W. S. Nott Company Pacific
Asbestos & Supply Company; The Ruberoid Co.,
and Donald Tulloch, Jr.

‘
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