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On Tuesday, April 23, 1985, the quarterly meeting of the NEMA Products Liability f"i
Committee {PLC) was held., As it was at the last meeting, the predominant dis- ==
cussion centered about Congressional action on uniform products liability legis- \d
lation. A new subject which is starting to emerge at NEMA is a review of 5\:>'

technical committee work with relation to products liability consequences.

"[]l'_}

1. Uniform Product Liability Legisiation

I\

i

Martin F. Conner, a General Electric Washington representative and a member
of NEMA-PLC, has been following this subject closely on a day-to-day basis
and has made several observations about the present proposals and the advocates
on each side of the question. First, he predicts that no products liability

bill will be passed in any form without a compensation clause being included.
Second, the large manufacturers do not appear to be "playing to the crowd"

and their public image is that of being the "bad guys." The trial lawyers,

major opponents to the legislation, are coming across as the "good guys." fe—d
The manufacturers must work to change their image. :

g

.
Senate Bil11 $-100 is still in the Commerce Committee and due for a committee ‘Egéﬂ
vote on May 16. There is speculation that if Robert Kasten cannot count the

necessary votes he will postpone the markup. The Commerce Committee has 14 @ziz
votes to be cast and at present only six can be counted as sure votes for.

Eight votes are needed to pass out of the Committee. kgél
There is presently one other Senate Bill being considered and another that 235?
is being drafted and should be presented shortly. =

The Dodd Amendment to S-100 is the other bill presently being considered. =)
This amendment is written as a complete replacement to the Kasten Bill and 7,

is strongly anti-trial lawyer. Senator Dodd has stated four purposes for i
his amendment: . iiE
First, to provide a faster system of assured but limited compensation
of economic losses of innocent peopie injured by unsafe products; EQJB
Second, by placing limitations on damages in the compensation system, e
to encourage the production of useful new products by responsible =
manufacturers who take all possible precautions to produce a safe el
product; N’
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Third, to retain the tort system to punish negligent manufacturers and

to help determine carelessness by other manufacturers; and s
Fourth, to reduce the overhead costs associated with the present lawsuit :;3
system and thus, hopefully, reduce the costs of consumer goods. R

l

S

The Dodd Amendment (Attachment 1) provides a claimant with two alternatives wh&?hj
seeking compensation for his injuries. First, he can seek a no fault remedy, ==
but would be limited to his net economic loss (total out-of-pocket costs less isid
all reimbursements including Workman's Compensation). Second, the claimant caf ©
file under a fault based negligence action and can be awarded excess compensatory
damages. There would be no strict 1iability option available. The claimant ::j
must make a choice when he is filing. There is a possibility that the Dodd l
Amendment may be aimed only at the chemical and pharmaceutical industries.

\,:

X
The Gorton Bill which is presently being redrafted after an initial survey ;,__J
starts off with some premises: G
1. Senate Bill S-100 is a defective product. =

(

2. The federal government cannot tell the state courts that they can
only use a fault based system.

3. The federal government cannot force the states to outlaw the use
of strict Tiability.

4. If strict liability was outlawed, the courts would redefine the
meaning of negligence to more close]y resemble strict liability.

SN

Under these premises, the Gorton Bill would allow the states to apply either
standard, but would look at the measure of damages for the control. If the
Jawsuit was filed under a strict Jiability claim, then the claimant would be
limited to only net economic 10ss recovery. If the lawsuit was filed under a —
negiigence standard, then excess compensatory recovery would be possible. Thel/
bill would also contain a clause that it would be more attractive to bring a -

strict liability case in federal court than in state court. ES%H
Senator Danforth, Chairman of the Senate Commerce Committee, has said that
hearings will be held on all the bills even if $-100 is passed out of
Committee to the Senate floor.

NEMA-PLC Review of (EMA Technical Committee Work

At the last Products Liability Committee meeting, a label which Underwriters
Laboratory (UL) was approving for attachment to flexible extension cords was (T30
sent to the PLC for review. The Committee consensus was that the label tried
to say too much and that there was exposure from what may have been left off E;éﬂ
since the do's and don'ts were so comprehensive (Attachment 2).

EIIV/@E@I@

&l

This recommendation was returned to the Codes and Standards Committee. But
since the PLC was brought into it at the eleventh hour on the label, UL decided
not to change it. The UL label originated in a NEMA technical committee.

YA,
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This episode raised the consciousness of the Committee as to what the technica)
groups were doing and the lack of examination as to the results from a liabilj
standpoint. A review of the technical group activities has been undertaken
by NEMA but as of yet the authority and method of review has not been decided.
This subject will be covered in more depth in future meetings.

3

éTruqﬁhgﬁﬁi

3. ANSI Precautionary Labeling Standards

1l

Since approximately 1980, American National Standards, Inc. {ANSI) has been I:ﬁ;]
working toward a standard on precautionary labeling. The Secretariat of the E{EL
group had been the National Bureau of Standards (NBS), but due to financial =~
problems NEMA has agreed to share the Secretariat duties. Under NBS the .
standard had progressed very siowly. Now that NEMA has become invoived, s
efforts are being made to put some more emphasis on the adoption of the L4
standard. ele)
. . A —y
The ANSI 2535 Draft Standard now consists of five parts: ‘=0
2535.1 Safety Color Code 5

2535.2 Specification for Safety Signs (Hazard Alerting Devices)
7535.3 Criteria for Safety Symbols

2535.4 Specification for Product Safety Signs and Labels
2535.5 Specification for Accident Prevention Tags

[

(S

The NEMA Joint Sections Committee is having a meeting on May 20 to provide
guidance to NEMA's representative to the ANSI Standards Committee. Even though
NEMA has only a singie vote on the Committee, the NEMA vote sways other voting
members.

fundamental questions have yet to be resolved. The issue of whether two leve

of warning or three levels of warning is best is probably the most sensitive

and the one to generate the most debate. An informal poll taken of the PLC &:zﬂ
showed the Committee split on the issue. The present draft of the standard ==
calls for three levels of warning (DANGER, WARNING and CAUTION) which support
Westinghouse's direction which was established several years ago. I will be
attending the meeting as a member of the JSC and will report back. Mr. R. 0.
wWhitt from the Westinghouse Beaver plant is also on the Committee so Westing

Even though this set of standards has been in work for over five years, some i\“J

is well represented.

Finally, the NEMA-PLC has agreed to sponsor a products liability seminar duri%%gg
the first quarter of 1986. The consensus of the Committee is leaning toward [
a seminar on reduction of product 1iability exposure through prevention orients
safety programs. The program would concentrate on the engineering function
the source of many safety problems.

47 o0’
ﬁi:;;k;?siff(Afils

Director, Product Safety
Environmentai Affairs
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“Tuss” Mclaughry Award for serviee Uanited Negro Coliege Fund. He wrote many muwunmwmmmg
to others: the award for Distinguished Mww.n:“mt:mm (Ag o~
to Higher Education {rom anong American blacks was the suthor  (3) “exercise ressonsdie prudence” i
gmmu&aw;imsx of & book, “Black Oppartunity.” dewmauuo(mw

tgher Edueatl . He is survived by his wife, the former song in the same or similar ; i1
port of H Education (CASE); the  1oury Miichell: two sona, Jerome H. 3d. of exercising the care, sitention, Knoe
Charies E. Wilson Memorial Award Of Syrecuse, and Joseph, of Manhattan and inteliigence. and Judgmens (het society
Religion in American Life: and, the two daughters, Pamela Holland Curry of quires of {ts members for the protection:

Pamily Service Corp., Award, Detroit and Lucy of Manhatian. their own interests tores
Dr, Holland served hiz community, A private funerasl service will be held in  others: snd the in s

his Government, and his fellow citi- Aubum.@ (4) “tjury™ means— i

zens will. He and his accomplishments (A) bodily harm 10 an individual caused )

¥l inspire others 1o dedicate theif  AMENDMENTS SUBMITTED cuse oe dewin resuiting o thar ool

{ives to pubiic service. h Sand -
xwm«ﬂbmm’"‘“&; — (B) actua) damage to resl or pe ‘”il
wish to convey my sympa DUCT LIABILITY ACT property ather X
to his wife, Laura, and his four chil- FRODUCT e e tanett, eah ©
dren, * _— who § enguged in & dusiness to desian or
I now ask unanimous consent that DODD AMENDMENT NO. 16 formulate and (s produce, create. make.
D e Y. e nuy/ (Referred to the Committee on Com-\ V0N S0 2 o0y Gercn who @ one f"“lé,>
York Times, be printed in the REcomn. Thre sry oo nagponation) \ins businem o produce. create. Mmake. 9

There being no objection, the Article yon, ;.. 2ded to De propased by him \of ¢ producty (B) & product seiler with
was ordered to be printed In INE o tie bili (5. 100) Lo TESUIALE (LT Looct 1o & ALoetts oF & arean cor o S

Recoap, a8 follows:
, state commerce roviding for s uni~ nent part of & product) which are created ¢
Jenowx Hottans, Poruma U Exvoy form product ,;'.’,,ﬁu, law, and for A&lfected when, before placing the product in
mAmmam:mr;u:m:am other purposes; as follows: wan:'n‘dm:.‘mmuc;:
B ! Strike all after the enacting cisuse and meket, OF CORSLIUCES AN aspect of 8 Prod
(By Joan Cock) tneert in Lieu thereof the following (or component part of 4 product) made ¥

Dr. Jerome H. Bolland, an educator, clvile TITLEL
another, o produces, creates, makes, or
rights advocates and former United States SHORT TITLE structs an sapect of & Product (OF COMDP 1|

died

terday st New York Hospital He was @8  5%c. 101 This Act may be cited as the DtUt Dart of & product) made by atother: of

years old and lived in Bronxville, N.Y. - “Product Manuiacturers’ Responaidility Act () -umm seiler not descrided

Dr. Holland was president of Hampton In- 0f 1088". clavee (B) which holds Resif cut a8 &

Yoy in Hamplon. yo- from 1060 FORMNGS ANS PURPOSE 'to)wwm:zw&

t0 1970 and before that headed another Dre- S 102, (a) The Congress finds and ée . n-:m
o

clares that—
State College. for seven years, (1) hundreds of millions of consumer
A strong believer in education and 10D products are sold (D intersiAte COMEMErOS enuty
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from the Univeraity of Pennsyivania submits

1850. In 1968 He was slected to the Mational product liability action on his or her ewn

Pootball Hall of Pame. betalf; (B} the repeusentative of such & é0= (i1) loases & product unger
NONORES BT CORWELL ortaed Dervon, if the product Habllity claim ment lo which (he selection,

Comaell named estata: and (C? the person's parent or guard-  lamer: &l
Center in his honor for his contridutions ian, if such o clairm ¥ submtted, or such an  (10) “Slate”
higher under- action is brought, through or oo bebalf of 8  United Bate, the
minor: Commonwesith
Dr. Holland also was chatrman of the (2) “commerte” meats trade, traffie, com- Islands. Guam. Amerioan Samos, the N
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The amendment iz the product of
many months’ work and extensive con-
sultations with all involved parties,
starting last summer when 8, 44, the
Product Liabllity Act, was scheduied
for action on the Senate floor. At the
time, I carefully atudied the argu-
ments of both the proponents and the
opponents of 8, ¢¢ and conciuded Lthat
both sides missed the mark,

First, 1 was not convinced by the
proponents’ arguments that the bill
would have the effects they wanted.
While one can maXe good arguments
for uniform rules so that manufactur-
ers who sell in 50 States will know
what the rules will be everywhere, 1
don't think that uniform rules would
have produced the results the support.
ers hoped for—fewer awardy in bizarre
accident cases and lower transaction
cost. Judges and jurics can and do
stretch most factual situstions to fit
any legal rules when they are sym-
pathic to the plight of the injured
party., There {3 no reason to believe
that the provisions of 8. 44 would have
changed those reactions. Moreover,
transaction costs would have remained
high because they are the resuit of
having to use the legal system (o settle
caseg, not because lawyers have to
spend & lot of time researching the
law. Most trial attorneys spend the
vast bulk of their time taking deposi-
tions and preparing the factual side of
their cases That would not change
were 8. 44 enacted,

Even {f 8 44 had deen enscted and
achieved all of its objectives, it would
have done little if anything to help

=slaims they processed between July 1,
1976, and March 18, 1977, This data is

claims were closed with no peyment.
\While it s impossible Lo tell from the

data how many of these people were,

innocent” victims who most of us
ouid think deserve g recovery, it is
+jear that many of these people would
‘it Into the following categories of in-
nocent victims: First, peodle who
cannot identify the maker of the prod:

CONGRESSIONAL RECORD — SENATE

uct (ag, for example, where there is o
long istency period before the injury
manifests itsclf). second, peoble who
are injured by & product where the
manufacturer wss not negligent, in
States that do not apply a strict liabil.
fly standard (or, Iin strict liability
States, where the product’s tzlue to
society ts found to be greater than its
risis); third, people who are injurcd by
“unsvoidadly unsafe” products, & de-
fense baged upon the utitity of the
product to society as & whole, regard-
les of [ts effect on particulsar Individ-
uals (a3 in the DPT vaccine cases); and
fourth, people whose negligence haas
made a minimal! contribution to the
injury, in the States that maintain the
defense of contributory negligence.

Eecond, the pattern of recovery for
those who prevail finds the amount of
recovery as & percentage of the loss
going down as economic losses rise.
For exampie, the peopie with the
greatest percentage recovery were
those with economic losses between 81
and $1.000, who recovered an average
of 482 percent of economic loss (the
amount over 100 percent being for
nonecononrtic damages). Technically,
the highest recovery belonss to the
second largest category of prevailing
victims, those with no economic losses.
Since this group's recovery sversged
$804 s person., their percentage recov-
ery was infinity.

Part of the reason for such high re-
coveries at such low levels of loss lies
in the nuisance value of & claim, where
{t is cheaper for & company to pay &
small amount in & questionable case
than it is to tight the claim. Neverthe-
less, the survey did find that losses up
to $100,000 were compenszated on the
average 4t more than 100 percent of
economic :

loss.
After $100,000 of losses, picture
changes dramatically. People with

compensatiot.- -
were 3 percent of the victims, but they

incurred T8 percent of the losses. On
the other hand, they received only 33
percent of the payments. The dispari-
ty dDetween Jomses and recoveries was
most dramatic {oe the 10 people whoee
jousas exceeded $1 million. Their net

those with no losses):
Zeoaomic losses snd recoveries for product
* Hebility infuries

Economic jany gy Pereruiege recorery
$1 0 $1.000 442
$1.001 te $2.000 372
$2,001 1o $3.000 Ny
$3.001 to $4.000 E-- 1
$4.,001 to $5.008 38
43,001 t» $7.500 30
$7.501 o $10.000 106
$10.001 to $18.000 i
$15.001 1o $29.000 1.t
$10,001 to $23.000 158

S3187

~
-
-
Beonemuc insg range  Peveenteg rcoeery 0N
$23.001 10 450,008 13¢. ™
$50,001 10 $100.000 oo 176 ,_‘gﬂ
$100.001 £6 $200.000 oo

$200.001 o $300.000 — 831
330000} 0 $400.000 ceaseeoe . 39
$400.001 t0 $500.000 e oo 20°
$500,001 0 $750.000 oo oo, n =
$730.001 43 61.000.000 eme.c. . 12, T
$1.000.000 10 UP seecore oo ] pmepd

Almost s disturbing was the 1SO/ —
finding that it took § years 10 pay the
claim for the average dollar amoaunti, §
involved. For People who have inad- ?-al
equate other resources to pay for their o s
medical and rehabilitation losses and ™~ ~
their work losses—which s most of
us—it is an unconscionabiy long time. M
Moreover, studies have shown that: >
when rehabilitation has to be delayed,
the degree of recovery is less than
when the problem can be treated ‘m’ECOi
mediately,

Pinally, the ISO data revesled that .
the tort lawsait system i3 highly inef- U=
ficient, paying lawyers almost as much

£45]
HE
:
g_

38
534

e & person in- (A
y & product would stmply fiic s -

35
&

for ecvnomic edical
and rehapilitation expenses as well as
work loss, reolacement services lost. 2\ R\

]
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and the significant variations from State 1o
Siate as 10 whst constitutes ¢ sle product
and what warnings dangerous producis
musl carry. The {indings aieo state that
these VAFIRLIONS Bnd the unecen application
of these laws DU nrduce incentivey for
manufncturers (o prciice sa{e products and
defty et with simiar juris sybsias-
tially sirpHAT Dretw-lns,

Settinn 102 cites Vhe purpoesrs of (he Act;
(1)t extabish uniform staxiards for safe
ety wnd (or tecovery far tnjurics from
umpale godacts ax an alicmative 10 the
prisent syvem and 129 to improve manufae-
1urer sncentives foe producing safe products
Uy prus kding & system of apevdy and certain
reeovery {or all innocent persons injured by
usale products,

Sectron 103, Mwiinitions, sis {orth the
meaning of definitions reicvant 10 Lhe oper
tion of the legisiation.

Section 184, Respousidilily for Infury

Coused Oy & Product, containg provisions . gocs:

donling with the exclunivity of the remedies
wt forth in this Act, the mature of Lhe
clecice betwren the alternative remedies,
and Lhe duty of manufacturers and attor.
nevs Lo inform victims of these choicrs and
the ramifientions of rxon ehoice,

Sudeection (a) seta 1orth the general prope
weition that the provaions of this Act are
the sole bases for recovery for an injury
causcd by a product. There are (wo excep-
tions, Pirzt, & sictim conld ek sroeovery
from some other source Lhat is obligated to
pay for hix or her injury, such ax 8 private
health plan, sorkert compensition or Sovial
Recutrily. Second, the Act would not apply
to dixputles detworn duxinemes here there
i no personal injury, such as where 8 ma.
chine soid by Company A to Company B
misoperates and damages Company Bs

property. .
Subsection (d7 za3% that & person injured

pay the claim), the person may not thereaf.
ter flic an action for camages (rom the same
njuey. tiineas or dekth under the lawaull al-
temative contained in Title 151,

The substction Also provides that U o

person {iles & pruduct Hability setion under

Title 111, that persot may not theresiter
file & claim for damages (rom the sume

i

srek pecovery {rom one

i
i

5

ciaims system in Title If where the injured
pernon's standard of proof would be sule
stantially lower. Once that choice is made,
the infured person would Be loeked into the
avatem chosen.

CONGRESSIONAL RECORD ~ SENATE

jured prreoos =hen they go 1o one or the
otiver 10 seel damages. |2 ewmence, manulsc-
turers and sttorneys would be reguired o
cive the injured person the infurmation
that they might oot wish o voiunteer on
their own. This information & designed 10
be sufficient 10 cnabie a peron to under-
sand the elements of the two options and
the comaquences of chooning one o LW
other,

Nection 105, Retationskis 1o Other law.
denis with how this isw would Interact with
other laws Sublaeciion (8) neotdes Lhat the
AfL shall not apply Xiwre troovery i per.
mitted under any Frderal law, other than
the Prederal Employees Compenmation Act.

tease o the vironment, of & toxnie sub-
RANCe OF Wasle, RAZArdous Sudstance &r M.

hsgardous waste or othee contami. -
NAnt or pollutart.

Section 106, Zffective Date. provides thal
this Act shall take eflect six months after
the dale of enactiment., aad

TITLE IS

Section 207, Responaidiiity of € Mens/ee

{urer xpag SkdOmizsion of & Claim, wis

i

forth the situstions in which & manufactue
injured .

)
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while it was being used In Lthe fashion actiy-
ally anticipated or that eould resacembiy

For example, it aiso would cover {ineown

Jh4g

have been ARtICIPATed by the manufactirer. E%J
f‘

LBt orourTed i the XOFKDIACe S mare
rinls uaed in the surkpiace proved 10 be car-

cinowrnic.
The subsection provides for four excep-
tions 10 the general rule. Excenting number

=]

i reistes to the nature of the pragust, )
There wotld D6 no rerovery Chen the uuuryﬁé@}

was crused By an Copen and  obvicus
danger” of the produet. This exeeption i ey
tended 0 address uituations shere tix

danger i an inherent characteristic of ({5

product that would % recognizid by the o
amnary

PEraons xho uas or consutwes the) O

product. Thus, & person tnjurcd by cutting
on & sharp Rnifcbinde or whike
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