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On Oct 9, 2017, at 12:00 PM, Kelly, Albert <ke11y.albert@epa.go\> wrote: 

Ok will be there when we land 

Sent from my iPhone

On Oct 9, 2017, at 10:45 AM, 'VtcIigoldiStiklaw.coni' <tieh. gold€hIiklaw.con'P> wrote:

Might be easier here as I presume EPA closed today?

Rich Gold j Holland & Knight 

Practice Group Leader

Public Policy & Regulation Group 

Holland & Knight LLP

800 17th Street N.W., Suite 1100 j Washington, DC 20006

T 202.457.7143 Ex. 6

FMkgoM^hkLaAyxpm j www.hklaw.com

Add to address book | View professional biography

.......Original Message-----

From: Kelly, Albert [mailto:kelly .albert{Sjgpa.gov]

Sent: Monday, October 09, 2017 10:53 AM

To: Gold, Richard (WAS - X77143) <rich. goldfafoUaw.cottS»-

Subject: Re: PH baseline sampling - EPA comments on draft WP and SOW

5 works provided my plane gets out of Dallas on time which it should. Your place or mine 
whatever convenient for you

Sent from my iPad
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On Oct 9, 2017, at 9:51 AM, "rieh.goldAhklaw.com" <rich.gold:5liklaw.coitf> wrote:

Let us know if 5 today works and where best

Rich Gold | Holland & Knight 

Practice Group Leader 

Public Policy & Regulation Group 

Holland & Knight LLP

800 17th Street N.W., Suite 1100 | Washington, DC 20006 T 

202.457.7143 j| Ex. 6 Inch.goldiifsklaw.com| www.hklaw.corn

Add to address book j View professional biography

.......Original Message-----

From: Kelly, Albert [mailto:kelly.albert@epa. gov]

Sent: Monday, October 09, 2017 10:34 AM

To: Gold, Richard (WAS - X77143) -yich.goldfpiklaw.cotflP-

Subject: Re: PH baseline sampling - EPA comments on draft WP and SOW

I land at 4. We can do in person this evening or in the morning. Or 

otherwise as works for you. Getting ready to take off for Dallas

Sent from my iPad

On Oct 9, 2017, at 9:32 AM, 'Vich.goldf&liklaw.conf
<ricli_gi;}jdii^MaytVorrf> wrote:

I'm around. Whatever best for you. Name a time and I'll coordinate 

with Peter

Rich Gold | Holland & Knight 

Practice Group Leader

Sierra Club v. EPA 18cv3472 NDCA Tiers 8&9

ED 002061 00114129-00002

http://www.hklaw.corn
mailto:kelly.albert


Public Policy & Regulation Group 

Holland & Knight LLP

800 17th Street N.W., Suite 1100 j Washington, DC 20006 T

202.457.7143 |i Ex. 6 j nch,gpld@ikj_awxca«| 
www. hkl aw. c om

Add to address book | View professional biography

.......Original Message-----

From: Kelly, Albert [mailto: kelly. al berfch spa. gov]

Sent: Monday, October 09, 2017 10:31 AM

To: Gold, Richard (WAS - X77143) ^ich,.^old(h|ikJaw,cpni>

Subject: Re: PH baseline sampling - EPA comments on draft WP and 
SOW

I am headed back to D.C. Available for a call. Perhaps we could meet 

this afternoon or in the morning

Sent from my iPad

On Oct 7, 2017, at 10:53 AM, "rich.gold@hklaw.coni' 
<rich. goldiSMaw.cont» wrote:

Interestingly you were not copied on emails markup of the 
work plan.

It removes any possibility that the data will impact the 
remedy

selected by the ROD and is inconsistent not only with what 
you have

been saying but also what Michelle has made clear several 
times.

The Pre-RD group will have to decide what to do on the 
EPA proposal

on its call Tuesday at 5. We should catch up before then. 
Peter is
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in town for WH infrastructure mtg Tuesday starting Monday 
am fyi.

I’m available all weekend. This is purely Sean and Cami. 
We are two

weeks out from losing the opportunity to get in the water this 
year.

Rich

Rich Gold | Holland & Knight

Practice Group Leader

Public Policy & Regulation Group

800 17th Street, N.W., Suite 1100<x-apple-data- 
detectors://0/l>

Washington, D.C<x-apple-data-detectors://0/l>. 20006 T 

r...2Q2.4i7_1143<id:2DZ.45Z.ZiitkJ M
I Ex. 6 i

Rich. Gold®jhklaw.conKmai Ito:Rich. Golduiihklaw.cont> | 
@HK_PPR ^

Begin forwarded message:

From: "Peter Saba"
<psd3a@ sehn,€ois^

To: "Gold, Richard (WAS - X77143)"

<ri.ch.go1d@hklaw'.com<mallto:rich.go1d@hklaw'.cont».
"Schweitzer,

Howard"
<HSchweitzer(djcpze^^

Subject: FW: PH baseline sampling - EPA comments on 
draft WP and SOW

PRIVILEGED AND CONFIDENTIAL / JOINT DEFENSE 
COMMUNICATION / ATTORNEY

CLIENT WORK PRODUCT

We did receive the EPA comments on the Work Plan at 5 PM 
today. As per our concern, at first look my view is that they 
are going to be very problematic with the group. I am going 
to forward my email to the group that I sent to try' to put these 
comments in context, keep the group calm and suggest a path
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Sierra Club v. EPA 18cv3472 NDCA

forw ard. But even I am very skeptical that we can bridge the 
fundamental difference in objectives between the Region 10 
staff (implement the ROD as issued, obtain base-line data for 
long-term monitoring of remedy effectiveness) and the Pro 
RD Group (obtain data to support a more cost-effective 
remedy to the extent that the data warrants). This is the core 
issue, and I can see these comments being the final straw that 
everyone says that we have been wasting our time, that 
Region 10 staff remain unchecked, and that even if  we get 
agreement on getting the data, staff will come up with every 
reason they can not to utilize it to modify the remedy so w-e 
will have also wasted over $17 million.

I am providing the attachments with the EPA comments not 
because I expect you to go through them in any detail, but just 
so you have a flavor. Data that will be collected by this 
effort will be much better and more current than the data 
EPA used to come up with their ROD, but based on these 
comments such data cannot be used for anything beyond 
setting the baseline for long-term monitoring. Here are some 
excerpts:

Intro, Page 1 [A Good Start]

• Commented [A 10]: EPA’s objectives differ from 
many of those identified by the Pre-RD Group in this work 
plan. Some of Pre-RD objectives are not ROD required or 
consistent with EPA’s objectives and planned evaluations.

• Commented [A ll]: Technology7 assignments can be 
evaluated during design phase but not with limited data to be 
collected under the PDI.

Data Use Objectives, pp. 4-5

• Commented [A 14): EPA’s objectives differ from 
many of those identified by the Pre-RD Group in this work 
plan. Some of Pre-RD objectives are not ROD required or 
consistent with EPA’s objectives and planned evaluations.

• Commented [A15]: Technology assignments can be 
evaluated during design phase but not with limited data to be 
collected under the PDI.

• Commented [A 16]: [Refining the Food Web Model] 
Achieving this goal is not the intent of the PDI. 
Concentrations that were estimated using the FWM should 
not be recalculated.

• Commented [A 17]: [Human Health Risks; Background 
Conditions] Not relevant for this phase of sampling.
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Evaluating Background, p. 13 with same comment on p. 14

Sierra Club v. EPA 18cv3472 NDCA

• Commented [A 19]: Evaluation of background 
concentrations is beyond the scope of this phase of work. 
Primary purpose for data collection in Downtown and 
Upriver Reaches is for comparison to site concentrations 
using an equivalency analysis.

Can only evaluate natural recovery going forward from 2018 
sampling;

evaluation of any recovery since 2004 not valid - p .  15

• Commented [A21]: The primary purpose is to collect 
an unbiased baseline data set to enable comparison to future 
unbiased sediment sampling data collected under long-term 
monitoring to evaluate natural recovery. A comparison of 
2018 surface sediment data from reoccupied 2004 sample 
locations with previously collected 2004 samples is 
statistically invalid because 108 of 428 surface sample 
locations are biased samples. A valid statistical approach 
for evaluating MNR for the Site must be based on a 
comparison of unbiased surface sediment data (i.e., 2018 
baseline data and future sediment sampling data collected 
under long-term monitoring) to evaluate natural recovery.

• Commented [A22]: The work plan and Table 8 states 
that the surface sediment data will be used to evaluate 
natural recovery changes since 2004. Although a comparison 
of 2018 surface sediment data reoccupying 2004 sample 
locations (biased data) with previously collected 2004 
samples may indicate natural recovery trends, it is 
statistically invalid. A valid statistical approach for 
evaluating MNR for the Site must be based on a comparison 
of unbiased surface sediment data (i.e., 2018 baseline data 
and future sediment sampling data collected under long-term 
monitoring) to evaluate natural recovery.

Data Evaluation Section 3.3, p. 2 8 -2 9  [Specifically 
referenced in

the Agreement-In-Principle]

• Commented [A40]: Many of the work elements 
described below represent revisiting the RI/FS and will 
result in significant delay in remedy implementation.

• Commented [A41 ]: Many of the evaluation statements
in this section are beyond the scope of this phase of work
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Sierra Club v. EPA 18cv3472 NDCA

and not consistent with or support the ROD” s data needs or 
objectives. Without using the data quality objective process 
to fulfill a specific data need of the ROD’s decision 
framework, the outcomes of these evaluations will be 
ancillary to and not directly influence remedial decision 
making.

• Commented [A42]: The ROD states that sediment data 
will be used to delineate remedy areas; not fish trends and 
“background loading”.

• Commented [A43]: RAL curves presented in the ROD 
should not be revised.

• Commented [A44]: The proposed plan is not sufficient 
for recalculating SWACs because not all of the 428 surface 
sediment samples are unbiased.

• Commented [A45]: Fish tracking results should not be 
used to refine the extent and segmenting of the river. The 
primary objective for the fish acoustic tracking study is to 
establish the home range of the species used in long-term 
biological monitoring to inform the degree to which that 
species can be associated with remedial outcomes.

• Commented [A46] : Primary purpose for upstream 
sediment sampling is to collect samples over time to develop 
"equivalency"- - determining incoming load or sediment 
quality that would dictate what cleanup with natural recovery 
could achieve. PDI will not obtain sufficient data to evaluate 
current background concentrations.

• Commented [A47]: Detailed sampling results obtained 
for remedial design will be needed to update active remedial 
footprints. The surface and subsurface sediment samples 
collected during the PDI will not be sufficient to define 
SMAs—but can assist in developing the SMA locations to 
be further defined through additional sampling as part of 
remedial design.

• Commented [A48]: These evaluations are not the 
intent of the PDI. Concentrations that were estimated using 
the FWM should not be recalculated. Fish tissue data can be 
used to inform fish advisories but not calculate fish 
consumption risks.

• Commented [A49]: The primary purposes for this
AOC/SOW are to collect data for Pre-RD SMA delineation, 
which will assist with allocation and to collect baseline data 
to establish existing site conditions for long-term monitoring. 
Notably, technology assignments within SMAs are based on 
other information components (e.g. erosion/deposition,
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Sierra Club v. EPA 18cv3472 NDCA

slope, propeller wash) that are not entirely informed by Pre- 
RD SMÀ delineation and baseline sampling and more 
appropriate for the design phase that is outside this
AOC/SOW.

From: Ebright, Stephanie
fmail to: EBRi GHT. STEPHAN! EfaiEPA. GOV1

Sent: Friday, October 06, 2017 4:59 PM 

To: Peter Saba
<psaha a scha, ccmi<3milto:psabafctischn.con-p>: Loren R

Dunn

(LrXtnn@bdlaw.com<rriailto:LDiinn tr bd1aw.cont>)

<LDumH«ibdl aw. com<mail to: LDia!rs abdlaw.corri»: 
greg.cliristianson

(greg. diri stianson(ämorgan.1ewis. conXmailto: gre g. christianson@morganle

w

i

s.cont>)

<greg.christianson@mrganle^is.com<ttiailto:greg.christianson@morganle

s, cont»; Karen TRAEGER

(kéffeîLtraegeriSgrfernaM^^

com>)

<karen. traeger@ext.emal. total conKmab fo:karen. tracger@extemal. total, 

com »; J.W. Ring

(JWRing;'5iringbenderlaw.com<niailto: ]WKmgillrmgbenderlaw.cont>) 

<JWRing(g!ringbenderlaw.com<tttailto:jWRi ng;% ingbendcrlaw.conl>>; 

Christine L. Hein

(CHein^ringbenderlaw. corrKmai Ito: CHei n@ri ngbenderlaw. coitfM 

<CHein@ringbended aw. conKmailto: CHein'Srmgbenderlaw. cont»; 

richard, george

(nelwdgeorg:eigj^nxgm<niadto:neh^
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<richard.george!%3gnxoni<raailto:richard.george@Pgg.cortf>>

Cc: Sheldrake, Sean 

<steldrake,sean;i%paggv<niajjtg:sM 

Grandinetti, Cami

<Gnindi nett i. Cana @epa. gov<mail to: Grandinet d. Cana @epa. gov»: 

Opal ski, Dan
<0palski. Dan@epa. gov<tnailtoi Opalski. Dankgepa. go v » ;

Pirzadeh, Michelle

<Pi rzadelgMjchs! ie a vpa ,jgo\<madtp; Pi rzadek MieheS ia a spa,goy>>;

Bilbrey, Sheryl

<Bi Ibrev. Sheryl@epa. gov<mai1 to: Bi ibrev. Sheryl bkepa. gov»;
Cora, Lori

<Cora. Lon@epa.gOY<mailto:CoraXori@epa.go\>>;
Ingemansen, Dean

<IngemansenXk;an@epa.gov<mailtoiIngemansen.I>aan@epa.gov>>;
Mackey,

Cyndy
<Mackey. Cvndv @epa. gov<mail to: Mackey. Cyndv (¿fepa. go\>>; 
Nearhood,

Jennifer

<Nearhood. Jenni fcrbkepa. go\<mail to: Nearhood. Jenni fc:r@epa. g o v »

Subject: PH baseline sampling - EPA comments on draft WP 
and SOW

SETTLEMENT COMMUNICATION 

Hi all,

Please see attached comments from EPA on the Pre-RD 
Group’s draft Work Plan as well as the SOW.

Thanks,

Stephanie

Stephanie Ebright, Assistant Regional Counsel U.S.
Environmental

Protection Agency, Region 10
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1200 Sixth Avenue, ORC-113 

Seattle, WA 98101 

206.553.0774 (phone) 

206.553.1762 (fax)

NOTE: This e-mail is from a law firm, Holland & Knight 
LLP (“H&K”), and is intended solely for the use of the 
individual(s) to whom it is addressed. If you believe you 
received this e-mail in error, please notify the sender 
immediately, delete the e-mail from your computer and do 
not copy or disclose it to anyone else. If  you are not an 
existing client of H&K, do not construe anything in this e­
mail to make you a client unless it contains a specific 
statement to that effect and do not disclose anything to H&K 
in reply that you expect it to hold in confidence. If you 
properly received this e-mail as a client, co-counsel or 
retained expert of H&K, you should maintain its contents in 
confidence in order to preserve the attorney-client or work 
product privilege that may be available to protect 
confidentiality.

<PHPRD_WP_sentEPA (092217)_EPA comments 
(100617).pdf> <PH-Pre-RD

SOW-RESO 10-6-17 docx>
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