THE HARSHAW CHEMICAL COMPANY

1000 HARVARD AVE.
CLEVELAND, OHIO
721-8300

August 13, 1965

Kettering Laboratory
‘University of Cincinnati
School of Medicine

Eden & Bethesda Rd.
Cincinnati, Ghio

Attention: Dr. R. Kehoe
Dear Dr. Kehoe:

You will recall that in the latter part of 1964, | was in
contact with you about the lead poisoning industrial claim filed by a
former employee of our Louisville, Kentucky Plant. In the conversa-
tion, you agreed to act for us as a consultant about this claim,

Mr. R.l. Mclntosh, attorney for our insurance carrier, con~
tacted you, and you then reviewed the claim and answered questions a-
bout it. Your deposition was then filed as part of our contestation
of the claim. '

Only a few weeks ago we were advised that the hearing had
been held this past May, and that the decision was made in favor of
the claimant. For your interest, | am enclosing a copy of the de~
cision, as | think that you will be interested in reading it. | have
read your deposition thoroughly, and that, plus other pertinent data
show that the claimant had later exposure after our employment; all
of this seems to be disregarded.. Qur attorney has recommended that
we do not ask for a rehearing, as it would be a useless effort. Your
contribution was excellent, and Harshaw wishes to thank you for your
assistance. -

pr

Sincerely yours,
. [/2{ 74 LpA—.
¢ A.s. Eichorn
Director of Health,
Safety & Hygiene
ASE/jz : ‘

Enclosure
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ATTORNEY FOR PLAIRTIFF - ATTOREY FOR DEFEMDANT =

OPINION BY ALVIN B, TRIGG, BOARD MEMBER

da e P A ae

Tho plaintiff has assertsd a claina of permanont and

e e

-total disability resulting from lead poizmoning incurred while
ho was employed by the défandant ckhemical company. It iz coaced@d_

that plainti2i's employmeat with this pamed employer terminated

[ v AR TN

in 1857 =~ that he did not learn ©f the lead poiscning eondition
" in his body usntil late COctober or-oarly Hovomber of 1863 we ¢that

. thig applicatior for benofits was filed om April 3, 1884, ‘
o Defeondant has interposod a specilal plea of limitations

. under ‘X,.R.8. 342.31G together with a general demial that claiman%'@f

disability, if azy, is attributable to cuployucnt cxplgure With

. tho named defor’ " .t, . *cirzcally “¢-andint coatends that subgequcat :
% - to 1957 plain_223 has eagagod in worx 20r othar companies wiﬁh |
‘ attendant exp sosure of 2 nature capable of prodac-:g tho ussertad

" lead poisoning cox dition and. that one or nore of those compaaica

should be liable for any beneiits accOVded this plaintifs, - e
Obviously. if such subscquens ex pogurc capable of produciag o
this coadition has occurred in other employment, the plaintifi’'s

[3
3

causg of action against this named defendant muut fail. Consequest 1y
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| T able to
; nave initially roviewed tho rocord with care and aro un

{gd tostipony persuasive of this gontention by the defondant,

?
n “i n : : p f :

= 2 . " iﬁ
of ewployment ¢xpOsSUIo with this dofendant c“ding ig 1957. Eov .g
o < ¥
achieved this 2actual determination, tha»law.cont;olling of thg.
arious issues, iscluding limitations and lisbility i et

_contained in tho 1958 Act. L e T

- b - .

Elthough t e dafe“eana ﬁﬁr~,aizas with soms aupperting

e medicgl proof, that any load goissa ig oﬁncoé:iato the pi&iﬁ%ié?'ﬂ
| body:as 2% back ag 1087 would have beeﬁ.axcratc@ lony éﬁﬁqré
lssavéhoﬁ the WW"QJOSio was :agched.aué z§ncunced, - yo% %&é‘

bborn fac? p@rwistz-that thizs nng does havo load 9oidcf“ﬁ3

and - haro is mwc&kér porsuasive -védeﬁﬁa (“@vo dé sugmise) &2

later.e:pcsur@; thig, ¢ led v:th gontra-nedical cpinion thazv

ke condition iz avi riautaola to zuch ini%ial exzposuras and th

v*cont“cvo ted fanl *hat lead po uin iz a “lowly p*o«rﬂﬂmia? N

. ~
-

‘- -

Lokdition which way raguizo yaaru ba;ore culaiaﬁt ing ia rcccﬁni“ubas

disabilib?, sea@m *o validate @&w,§1aimziﬁﬂ's cogtention Qﬁ‘iasﬁ'pl.y

sIposure sousco, S
"ba oxt:mt ¢Z disabi liﬁy iz a more troublesoma qu Jt

“*d 0% aourse, wwwLAicatoa by tho fact that claimant dig mot Tnow

that bo bed load pm&scaing aad worke& fqr oﬁﬁe? cmployers, & l“%cxﬂm",
*ha evidonce indicatos that he has had varicus ailmenis which QaLﬁGd

him pain, discomfort znd some loss of timeQ£30m work om & fairly

frequont basis -— which im porspective cloarly appear manifestalticns
o tho later diagnosed conditioca of lead poisoning. Sowever, in
coxsidering his aubsequent work history and the lay and modical ;J
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conclusioa which wo havo reached -- that tho last exposurd to

lead—containing chemicals did, in iact. occur duxring the p@réod

of exploymont expocuro with this dofendant oading ip 1957. Haviog

2 X
achievod this factual cetermination, the law controlling oz %hg- |

includinv limit-tions and liabilitg iz that .

R

varicus issues,

contatmod in tho 1956 act. . e .
o Altnough the defe%danu madntaing, witﬁ sous 8n Npaftimw

medical proof, that any lead pOi o5 ﬁntroaucod into thke plainﬁifﬁ'
body 2s far back es 1957 would have been excreted lozg bafore 7?"
196 ) vhea the diagnosis was reacked and _anounced, - got ub@

stubbern fact per«iﬂﬁs that th*s aaa aoes h&va lend poidcgaﬂg

a“d chore 13 no<xhar pa“suhs ive evidensae {bovoad gurmime) o2
1ate:‘ezposure, this, ccujled wiﬁh.ccn?za—msdica; cpinion thad -
the coandition is atiributable to cuch initial exposura aad ﬁ&eﬁ-fﬁ,

uncontrovorted fLact that lead poisscming is a lowly p*awrc 3ing fﬁw

condiiion wﬁiéh ray require yeara'hefore culmia«ti&g-im ﬁﬂﬂczmi zable

«digabiliﬁy, sesus to validats tho §lainﬁiﬁ£ s contentioa of lagt .

"he extent of disab lityvis a wmore %roablesoma qu mt

and o2 eour“Q, comolicated by tho ﬁacé tant claimant dig %ot Znow ?5

that bhe had load po‘scniaﬂ and worked for other on ployers, aoﬁgcuﬁh;;

ghe ovidonce izdicaitos that he has kad. varieus ailmaa which cakaaﬁ

“him paAn, disconfort angd gome loss 0f Tims ﬁrom work oa & falrly -
frequent bagls - which in porspective clearly appear maai¢es&a*i@na

of tho later diagnosed conditian of lead poisonéng. Howevor, ia -

considering his subsequent work history and the lay aud modical ":_if

tostizmony adduced of record it does mot appear that except for

shord poriod of hoespitalizaiion for which he iz entitled 2o tatal
partiasl disability in oxcess oF tua (10 2y por cua* to o b@dy as :

“

a whole frem August 10, 1957, »; fiff""wfff;/y
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'gélniaﬂ issucs and defonscs we concoivs to bo

Act and are covered ip fisdingzs of

g by the c*xatcat 1938

4 conclusions of law which wo here raach.

FINDINGS OF FICT

i;' as ﬂ%ipul%t@d by tho gar%ics and ao»ud i4n the
R going Opinion,
e 2, . Tazat the plain&iﬁf incurred lead poisoning ariﬁing;

out of and in the couxso oOFf hiz employment by the dofendant

comr“ny, culminating in a eﬁﬁ (10%} por cent parzazcmu phr%ial

dis“b4lity to tho body a3 a whols om _10th day ¢f _fAuyust 3‘L9579
fo; which e iz entlitled %o bcnegita not to excsed Tous hu~dred i‘
(469)'veeka excepting that for the pericd conﬁaneingaeﬁto§@r 24§w~.“’
iisasféna wﬁdiﬁg”ﬁo§5£§cr 7, 1883 azd a Zurther pé**oﬂ Cozm encing‘
¥ovozber 15, 1963 and emding Noveuwber 22, 1963 Zoz which periods
so$~;@ép12&liza€ion this claizcnt shall zscoivas touporazry total
dizability bemefits. | |

: 3', Taat subscqguent to the aforozaild lead expasuré'im
ke employmeﬁt of thisg &efaadagﬁ, th@ plainilf? waaz not ﬁ;ere&fe@?
'eipéééd~ﬁ§ load-contaising materinls or chemicals capable oF PO

‘ducing the assericd disability of lead poisoning

RULINGS 0¥ Law _
1. A4g stigzulatod by fhcvpﬁfiieg and noted in the
forggoing Opicion. e ‘ |
: 2. That slthough clain“nt 8 diaability was mot daagnoaed
until 1883 as lead poisoaiag, the evicence ref¢octa tkat the |
disability Las oxlisied slince lmst igiarious erposure angd terﬁiﬁaﬁian

of omploywent with this defondant to the extent of ton (10%) por

-

cent to tho body as o wholo.

‘3. Taxt tho 15858 Warx::::en o Compens..tiqa Ac* iﬂ controumg
Of this clein and the dofenses thoroto, 5wms;,, -



4, Trat practicable rotice of this condition was

afforded tho defeadant. Ialaond Steel Company vs. Mosby (Xy.)
355 S. W. 24 6351; Yary Tielon Conl Corporation vs. Chitwoecd (Xy.)

381 S, ¥, 24 147,

5. That thco plaintiff vas exposed to the hazards of
- . tho discaso in his employment for at lezst two years belfore his

disability. The controllis

sz 1953 Act oanly required two yoars
oxposure, wiich was here presont. Ths provisioz that such -
cxposure be imnccdiatoely next before the disability was not legise .

our lav uatil the Harch 22, 1962 ict. \ - Sy
;ii; -;1 ',fiigﬁs,the%gfé%é Orderad‘aﬁa awed by ot F:li Bear&
T e 351103 :{;3!i T 'ﬁ“ﬁiil;a‘x

1. . That tho gocial doZemses pliead by tho dofondant

0 ave cver"uled. : _ |
;Sa“l' 2.‘“Tﬁaﬁ. ha pﬁ, :tfff'r“co a3 - o@ i%a ddf@“d&ﬁ% as 27”
L ten (10% ) per eﬂ“ ae?maﬁant.partial diSQbﬁlﬁty to tho body &ﬁ

& whole the sua ‘of “wo (52.60) Do?l rs ané Séxtg Ccmi: por W”@R

2 oma

fo" a pe"icd not to o"ceed fona hﬁwdred (AOO) weeks in ahe aggrc~ ~J
gaﬁa Zrom Aupust 10, 1857, cxcepting ﬁ“ab plaim 8¢ ¢ ha&l rccover ”
tempo*ary total disanility of Tairty Two ($3 00) Dollar~ por "Fi
wack Zox thc two intormittent per¢od~ comk 3cigg Cctobﬁxlzé, 1068
and onding Novowbor 7, 1968 asd commencing Rovember 15, 1963 and :?
ending Novombor 22, 1963 == which temvcrarg payrents shall. ba

"

imcluded in the four kundred {400) wock aggregats benefl ta h@rai&




355 S. W. 2d 651; Mary Holon Coal Corporation vs. Chitwood (Xy.)
. 351 S. W. 24 1€7.

5., That tho plainliff wvas exposed to the hazards of 3

_,fhc discase im his employuent {or at least two years béfoza his §
3 disability. The comirollizg 19058 Act oaly required two years E"ﬁ:
% oxposure, which was here presont. vThe provis;on that such 5jﬁh:

- exposure be imucdialely next bolore tihe disability wez not legige .
lated uatil 15350.

6. That the provision for filisgz such a claim within

five yeqrs.from the last iajuriousﬁbxposure was not ipserted in

P our lav until the March 22, 1962 Act.

e .1 It 43 thorefors Orderad'asd-ééjudgad-by’th@ ?Wll B@a:&" '
3 s follop'::.':_ ol S - '“?{;< ~

A "5 1.-inat-thé"qmcial dofcrses pleoad by tho dofemdamt )¢

=l ars over*uled. . T L S DR L

S ;ﬁ 55' 2. { That Lhoe élaiﬁfiff"r*car’“ of Lae defenda“% as

e ten (&0 5 per cont pornazont pariial diaab&lity to the body as . .
a wﬁole the sun of Two ($2.60) Dollarz and Sizty C Cents por Yook e

for o period not to exceed four hundred (400) weeks in the SBETGe. .

Eé gato- Zrom August 10, 12587, exceptiégjihaﬁ_piéiﬁtiﬁf snnil raceve::

Sg tempovwxy total disability of Thirty Two (éﬁ ‘ 03) Dollarﬂ pcr '?ﬁ
;j wack fow tLo ﬁwo intermittent periods commenc;ng Cutaber 94 1063 .
b ~and oxnding Novembor 7, 1963 and cowmcncing hovembor 15, 1se3 and ff{J
22‘ onding Novemhor 22, 1963 —= whi “tamao4 ary payments shail be "_':'

in luded in tho four huadred {400) wae avgrcgata beﬁafita h@r@iéiilfk
a:lswed, gald partial diaab‘lity pavment hu?l QB ine a«:ed to
{3 16.,00) Pollars per week and tha pa; peri p*Opoztioaataly

:oduoed 'that plaintiff recover intarest at six (6%) per cent

. erw g w we rew w

pPer annun on all past due inst“llmgsﬁs togetuer Wiﬁh medi al ﬁﬁ&;*



¢
tel ,f?“-\,m»««\‘k,.-&;"z

hospitzal expenditures not o excoed Tweaty Five Hundred ($2500.00)
Pollars and the defendant s credited with any weokly beneiit
payments and/or medical md hospital benefit payments heretelore
- R ) . pa—

mado.

FULL BOALD CCHCURRIXG
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