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Dear[I

“Thankyouforyouremailof 12April2023andthepositionpaperon Contemporarylegal
andpoliticalimplicationsofPFAS pollution. Executive Vice-PresidentTimmermanshas
askedme 0 replyonhisbebalf

“Thispaperi verytimely,considering themanyon-goingregulatoryactivitiesonPFAS. It
hasbeensharedwithall relevantcolleagues.

Consideringthe large numberofcasesofcontaminationofsoilandwater,including
drinking water, the Commissionproposed a comprehensive setofactionsintheChemicals
StrategyforSustainability to ensurethattheuseofPFASisphasedoutintheEU,unless
provenessentialfo society.

‘ConcemingtheEUregulatoryframeworkonPFAS,wetooknoteofyouranalysisof the
curmentstatus,Somesub-groupsofPFASareindeedalreadyregulatedundertheEUPOPS
Regulation(PFOS. PFOAandsoon PFHXS)orREACHRegulation (C9-C14PFCAand
SoonPFHSA).

AREACHrestrictiononallPFASinfire-fightingfoamsiscurentlybeing assessedin
‘European ChemicalsAgency(ECHA)ScientificCommitteesandthe Commission expects
toreceiveanopinionintheupcomingmonths.Atthatpoint, the Commissionwillconsider
amending AnnexXVIIofREACHforthisspecificuse,responsible forthecontamination
ofmany sites.
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In addition, five countries recently submitted a restriction dossier to ECHA. aiming to
restrict allPEAS in al theotheruses.Thisrestrictionwill follow thesameprocedureand,
attheendoftheprocess. arestriction on the wholechemicalclassofPFASisforeseen,
withderogationsforuses stillnecessaryfor health,safetyor criticalforthe functioningof
society andforwhichthereare currentlynoaltematives.

‘Concemingyourproposalsonhowthe Environmental Liability Directive (ELD)couldbe:
appliedincasesofcontamination withPFAS,wewouldliketoclarifyasfollows.

You criticise the ELD for the lack of a mechanism allowing citizens’ suis against
responsible party. This is not correct. The ELD enshrines a participatory mechanism
allowing interested partes (both individuals and organisations) to request action with

regardto environmentaldamageand to seek a judicial review ofth relevantdecisionsof
the competentauthorities(seeArticles 12 and 13oftheDirective).

‘However,the liabilitysetoutintheELDonlycovers damagetothe environment. This
‘meansthattheresponsewhichcanberequestedunderthe ELD is a remediationor
preventionofinuminent threatof theenvironmentaldamageandnotthecompensationfor
civil damage. The Directive does not cover damage to health and property, as explicitly
stated in Article 3(3), which provides that ‘Without prejudice to relevant national
legislation. this Directive shall not give private parties a right of compensation as a
consequenceofenvironmental damageorofan imminent threatofsuch damage”.

‘Youareright instatingthatatthetimethe ELDwasadopted,itwasconsideredthatthe
EU was not ready for common rules on civil liability resulting from the environmental
damage. However,the introductionofsuch ruleshasbeen recentlyproposedaspartof
revisions of sectorial environmental legislation. notably in the Industrial Emissions
Directive! andintheambientairquality Directives®. Inthiscontext, itcan be questioned

whetherthe lackof ahorizontalcivilliabilityregimeinthe ELDremains relevant. This
issue will be analysed in the ongoing evaluationofthe ELD.

Yours sincerely.

(e-signed)
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¥Directive 2010/7S/EU ofthe European Parliament and ofthe Councilof 24 November 2010 on industrial
camision (tegratedpollution prevention an contol) (IED),see Commissionpropesalfo a revision:
‘Proposalrevisionindustria eisions ditstive.

see Comision proposal or a revision of the EUambient ai quality legislation
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