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State of Michiga,

|
|
1
Girenit Court for the Conuty of Huvon , !
|
i

and, DONALD L. HALEY and FLORENCE S.PramNtirss .
HALEY, husband and wife

SUMMQNS
vs. '

File No.._77.00 573wp

SILO COMPANY, A Michigan Corporatiopp:vpasr S.
MONSANTO COMPANY, A Corporation; and, CONCRETE SILO
COMPANY, INC., A Corporation, Jointly and Severally

IN THE NAME OF THE PEOPLE OF THE STATE OF MICHICAN:

To the above nuned defendant___tonsanto Company :

You are hereby notified that a civil action has been comnmenced against you, and that if you desire to defend .,

|
the same, you are required to answer or take such other action as may be permitied by law with regard to the !E s
complaint herewith served upon you, within *20 days after service of this summons and complaint upon you, ||‘ 3
i .
exclusive of the day of service. If you fail to do so, judgment by default will be taken against you for the relief ‘ ‘
kdcmanded in the complaint. H
i ;
EDWARD A, SWACKHAMER !l E
County Clerk. i d

Hhl) By Spransdy Dt 1

(SeaL or Tne COURT)

i
.
. [
Date:..May. 18, 1977 ... WOODWORTIL & WOODWORTII o
. /7 I
. B
o o
-- .,%Z,.”f’_ff/.X-.f’.f../f/..{’.'@’_/.f'..[ ..... ) _
. Plaintil's Atorney  JAMES N, WOODWORTH W B
{~  Attorney for Plaintiffs "
125 . Helsterman St. . '
o Bad Axe, ML 48413 aa. i

Business Address .7 o
Phone: (517) 269-9961 il

*If service is made outside the State of Michigan or by registered mail 30 daya is allowed for answer or such other action ns may be
permitted by taw,
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and wife,

STATE OF MICHICGAN

J
{

IN THE CLRCUIT COURT FOR TUE COUNTY OF HURON

ROGER A. NALEY and VALERIE J,. HALEY,

husband and wife; and, DONALD L.

HALEY and FLORENCE S. HALEY, husband
Plaintiffs

Ve Flle # 77 002573 vp

U SO O PR N S

MICHIGAN SILO COMPANY, A Michipan

Corporation; C & B SILO COMPANY, A

Michigan Corporation; MONSANTQ COM-

PANY, A Corporation; and, CONCRETE

SILO COMPANY, INC., A Corporation,

Jointly and Severally g

Defendants

L e S A . ¢ e e 8 P i £ g TV A

Woodworth & Woodworth
James N. Woodworth Pif26346
Attorney for Plaintiffs

—-— et e e e et e e i /

COMPLAINT

Now comes the above named plaintiffs by WOODWORTH & WOODWORTH, their

attorneys, and Complaing against the defendants as follows:

COUNT I | H

1. That plaintiffs are residents of Grant Township,‘Huroﬁ County,
Michigan.

2. ‘'That defendant Michigan Silo Company 1is a Michigan Corporation,
incorporated March 17, 1966, with its principal office in Charlotte,
Michigan, hereinafter referred to as Michigan Silo.

3. That defendant C & B Silo Company 1s a Michigan Corporation,
with 1ts principal office in Charlotte, Michigan, hereinafter referred

to as C & B Silo.

4, That defendant Monsanto Company 1s a corporation incorporated

under the laws of the State of Delaware, with a registered agent and

——

office in Michigan at, c/o The Corporation Company, 615 Griswold Street,
Detroit, Michigan, hereinafter referred to as Monsanto.

5. 1That defendant Concrete Silo Company, Inc.,, is a corporation
with its reglatered office in‘ﬂloomfield, Indinnn,‘hercinnftcr referred

to a8 Concrete Silo; and & corporation known as Concrete Silo Company, Inc.

~-1-
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of Bloomfield, Indlana, consolldated with a Michioan corporation known
as Mlehdg! ilo Company by an Agreement of conl  Ldation dated Novem-
ber 17, 1965, by which the constituent corporations were consolidated
under the name of Concrete Silo Company, Inc., with its registered
office in Bloomfield, Indiana, and by which the new corporation expressly
assumed all debts, liabilities and duties of the said constitugnt cor-
porations. ‘

6. ‘1hat the plaintiffs presently own u‘dairy farm located in Sce-

tions 9 and 10, Grant Township, Huron County, Michigan, and the plaintiffs

Roger A. & Valerie J. Haley are presently operating said farm and reside

thereon.
[

7. That plaintiffs, Donald L. and Florencé S. laley's interest in
sald farm premises is financial only and have never taken an active part
in the management and operation of the dalry business,

8. That plaintiffs purchased the real property comprising the farm

premises from Clayton J. Gemmel and Ardis A. Gemmel, husband and wife, in

1972.

9. ~That plaintiffs purchased certain personal property on said farm
premises including, but not limited to four silos, unioaders, feeders,
augers, cows, heifers and calves from Clayton J. Gemmel and Ardis A. Germmel
in 1972,

10. That in August 1965, plaintiff's predecessor in title, Clayton
Gemmel, contracted with Michigan Silo to build a 20' X 60', which silo
was completed and pald for in 1965; that in 1966 Clayton Gemmel con-
tracted with Michigan Silo to build a 20' X 60' silo, which allo was
completed and paid for in 1966; that in 1966 Clayton Gemmel contracted
with Michigan Silo to bulld a 16' X 57 1/2' silo, which silo was com-
pleted and paid for {in 1966; that in 1967 Clayton Gemmel contracted
with C & B Silo to bulld a 20' X 70' silo which silo was completed and
pald for in 1967.

11. That the 16' X 57 1/2' silo bullt in 1966, mentioned in para-
graph 10 is and has been lecased by a written lease by plaintiff Roger
A. Haley from one bonald Gemmel, since 1972 and 1s located in Section

9 of Grant Township, Huron County, Michigan.

-2~
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12, hat defendant Monsanto supplicd to Michigan Silo, through
its factori Concrete $1lo, at Bloomfield, Tndii and HMassilon,
Ohio, an industrial chlorinated hydrocarbon under the trade name of
AROCLOR; that plaintiffs are informed and believe that defendant Mon~
sunto specifically provided AROCLOR 1254 to Michigan Sllo and that
Michigan Silo used said AROCLOR 1254 in the preparation of its silo
sealant known as CUMAR; that said CUMAR was used as a silq gealant
on the above silos by Michigan Silo and by C & B Silo,

13. That all of the above-mentioned silos were used for young

cattle and in particuiar, helfers being ralsed for replacement in

the wain dairy herd,. .

14, That Clayton J. Gemel and Ardis A. Gemmel have assigned all
of thelr interest in this cause of action té plaintiffs.

15. That after purchasing the property involved, plaintiffs made
use of the sllo storage facllities to feed thelr cattle and heifers a
heavy concentration of corn silage along with hay and oats, all from
saiq sllos.

16. That defendants, Michigan Silo and C & B Silo expressly war-
ranted to plaintiffs’ predecessors in title that the silo material and
construction would be of good quality and workmanship and represented
that the silos in question would be good faciiities for storage of
sllage and would aid in producing the top quality silage for feeding
dalry cattle and sald silos were sole for the express purposetof storage
and preparation of feed for dairy cattle.

17, That the defendants, Michigan Silo and C&B Silo impliedly
warranted that the silos in ﬁuestion were fit for the particular purpose
for which they were sold and constructed and that the said defendants'
products were merchantable.

18. That the CUMAR coating used in said silos was, in fact, heavily
laden with an industrial chlorinntod'hydrocurhon commonly known as
Polychlorinated Biphenyls or "PCB", that the coating has saturated the
silo walls and joints thereof and 1s inseparable from the silo in general
and the use of the silos resulted in contamination of all of the silage

ond feed contained therein with PCB,

HARTOLDMONO095901
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19, Tt 7 after the purchase in 1972, plaintd”™” Roger A, llnley
jmmedintcly{L cenpted to propressively fuprove ﬁii ard and over the
years dmprove its level of production, and In 1973 or 1974 placed
his helfers on a concentration of corn silage from the snid silos,
particularly in an effort to improve his herd,

20.  That no matter how hard plaintiff,'Roger A, Haley, tried
and no matter what efforts he put toward herd improvement, the best
he could do was to stay at a relatively level rate of productioﬁ; in
addition, instead of any increase in production, he experienced con-
ception diffigulties with his dairy cows and heifers and production
rcemained level or sometimes showed a decline rather than steadily .
improving.

21. That in September, 1974, plaintiffs were notified by a State
Dairy Inspector of the Michigan Department of Agriculture that the milk
being produced on their farm from their cows contained a level of PCB
vhich was believed to be coming from feed being contaminated in their
silos and in the silo being rented by them; that said Inspector ulti-
mately caused the chemical testing of the silo walls on two silos and
the conclusion was that PCB was present in high concentration on sald
8llo walls and was contaminating the feed therein. !

22, 'That in 1976, plaintiffs were advised to cease using the silos
and make other arrangements for placing of thelr crops to be taken off
that summer and fall in other types of feed containera; that plaintiffs
did so at conslderable expense and extra effort on their part; that they
did construct additional silos for the storage of their crops for feed
to ithe dairy herd. That becnusé sald actions were required, plaintlffs
incurred substantial financial burdens and variocus losses resulted, all
from having to use new gilos and to change thedx operation of dairy man-

agement and abandon thelr contaminated silos as well as that belng rented,

~and in addition certain valuable crops remalned fn said silos which were

abandoned ns not being proper feed for their dairy herd.
23, That each of the defendants were awnre that AROCLOR 1254 and
CUMAR products supplied by defendants could and would cause the PCB con-

tamination and knowing thig, defendants negligently and willfully con-

b
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tinuwed to produce and uvsge same ng a allo sealont and neplipently oand
willfully i cd to wnfn plaintiffs of the poten; ° PCB domape and
contnminatioé of thelr aulmals, buildings, equipment, lund and persons.
24, That plaintiffs sustained damiges due to defendant's breach
of contracts and breach of warranties including but not limited to:
a. Loss of production, concebtion difficulties with the dairy
herd, capital outlays to abandon feed and storage facilities, health
damages and potential health daﬁmges to plaintiffs,
b. Loss of interest at banking {nstitutions on money which they
should have received but didvnot receive due to defendants actions.
| c.. Payment of interest on loans to banking institutions which

]
could have been paid in full 1f not for plaintiffs severe loss of pro-—

fit in their dairy business.

d. Costs of construction of additional substitute silos.

e. Costs to replace contaminated feeding equipment.

f. Costs to replace contaminated feed bunker.

g. Loss of value of abandoned feed and silage.

h. Loss of profit on forced sale of real property which was ne-
cessary so that plaintiffs could financlally survive.

i. Loss of value of contaminated farmland (100 acres) as a result
of contaminated manure being spread on said farﬁland.

J. Loss of milk production over f{ive years.

k. Loss of value of cows which died over five years,

1. Loss of calves which died over five years.

m. Costs of feed purchased which was used to control level of
PCB in milk.

WHEREFORE, plaintiffs request Judgmeﬁt in their favor and against
defendants,'jointly and severally, in the sum of $7SQ.000.00 together

with interest and costs of sult,

COUNT 1I
Plaintiffs reallege and incorporate herein by reference each and

every allegation contained in paragraphs £1 through #24 in Count I

and further state;
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2he That the defendomt Honsanbo Tooone of the world's Tnrgent
producers g ndustrial chemfeala and the sole wm{  Tacturer in the
United States of Polychlorinated Biphenyls (PCBs) and sold PCBs under
the trade name of AROCLOR; nhd specifically sold to defendant Michipan
Silo AROCLOR 1254 containing 547 chlorine.

26, That during the period defendant Monsanto sold AROCLOR 1254
to Michigan Silo, or 1its various factorles in Michigan, Indiana, Ohlo

or Tenncssee, or elsewhere, sald defendant knew or reagsonable should

have known that said product was being used to manulacture silo coating

sealant.

" 27. That defendant Monsanto expressly warranted its products through

to buyers and ultimately saild expressed warranty runs to‘plaintif;s
herein; and, in addition defendant Monsanto impliedly warranted thac.
its products,‘in particular AROCLOR 1254, are fit for the particular
purpose for which they are pu;chased and that said products are mer~
chantable.

28. That at the time Monsanto sold AROCLOR 1254 to Hichigén Silo
or affiliates, it knew or should have knan that PCBs werc environmental
contaminants and that séid substances were toxic to both humans and
animals. |

29. That defendant Monsanto breached its said express and implied
warranties and is liable to plaintiffs for all damages sustained.

30, That as a result of defendant Monsanto's breach of expressed
and implied warranties, pla#ntiffs sustained the damages as enumerated
in paragraph 124 above and'elsewhege herein,

WHEREFORE, plaintiffs request Judgment in their favor and against
the defendants, jointly and severally, in the sum of $750,000.00 to-

gether with interest and costs of sult,

COUNT TIII

Plaintiffs reallege and incorporate herein by refercnce each and
every allegation contained in paragraphs 1 thvough #24 in Count Y1 and
paragraphs 025 through #30 in Count II, and further state:

31. That defcndant Monsanto aa manufacturer, producer and seller

of AROCLOR 1254 which was ultimately supplied to plaintiffs {n the silo

HARTOLDMONO095904
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coating knova ag CUMAR, owed plaiutiffs the dﬁly of cave fn regard to

| i

the mnnufnéLure, production and distribution and vale of mald AROCLON
1254,

32, Defendant Monsanto, because of {ts knowledpe and expertise,
owved plaintiffs a duty of care to assure that AROCLOR 1254 would not
be used 50 as to contaminate feed and supplements fed to plaintiffs’
dairy cattle and further owed plaintiffs utmost due care and caution
in assuring proper management and supervisory control over said AROCLOR
1254 so that said product would not be used in such a manner as to
become a contaminate dangerous to plaintiffs dairy cattle or to piaiu—
tiffs themselves or the environwment in which they live. o

33. That defendant Monsanto breached saild duty of due care in
that it did not exercise p?oper care, management and control in the
selection of labeling, licensing and manufacture of said AROCLOR 1254
and permitted said product to be purchased and used in such a manner
as to become a contaminant on plaintiff’s premises causing adverse
affects to plaintiffé' dairy herd and to plaintiffs themselves; that
sald fallure to exercise dve care consisted of both negligent actions
and omissions on the part of defendant Monsanto.

34. ‘That said defendant's fallure to exercise proper care under
all circumstances constituted negligence and caused great damage to
plaintiffs' dairy operations and caused contamination of plaintiffs'
farm lands and buildings, and caused other damages as more particularly
stated in paragraph {24 in Count I herein incorporated by reference.

WHEREFORE, plaintiffs request Judgment in their favor and against
the defendant Monsanto in the sum of $750,000.00 ‘together with interest

and costs of suit,

‘counTt 1V
Plaintiffs reallege and incorporate herein by reference each and
every allegation contained in paragraphs f#/1 through #24 1in Count T,
paragraphs #25 through #30 in Count II, and paragraph /31 through f34
of Count III, and further state:
35. That defendant Monsanto manufactured and produced AROCLOR
1256 under the trade name of AROCLOR which was to be used in the pre-

paration of a silo sealant known as CUMAR. And that as manufacturer,

-7
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defendant  ganto was under a duty of reasonabl are to design
i (
AROCLOR so that It would be reasanable for its intended use.

36.  That said AROCLOR was marketed and sold by defendant Monsanto -

to defendants Michipan Silo, € & B S1lo and Concrete Silo, to be used
in the preparation of a silo secalant known as CUMAR, and that defen-—
dants Michigan Silo and C & B Silo ugsed the CUMAR containing AROCLOR
1254 to coat and seal the Insides of plaintiffs silos.

37. That plaintiffs’ predecessors in title relied upon defen-
dants' representations that their products, in particular AROCLOR 1254
were fit for the particular purpose for which they were intended and
that their products were safe and merchantable. )

38. That said AROCLOR was defective for its intended purpose and
caused unreasonable risks to its ultimate users and consumers, plain-
tiffs hérein; and that said defendants owed plaintiffs a duty of rea-
sonable care in the manufacture, production, sale and application of
the AROCLOR 1254 to avold unreasonable risk of injury.

39. That said AROCLOR 1254 was defective and unreasonable dan-
gerous for its intended purpose and was the proximate cause of the
damages incurred by plaintiffs as enumerated in paragraph 24 above
and elsewhere herein,

WHEREFORE, plalntiffs reduest Judgment in their favor and against
the defendants, jointly and severally, in the sum of $750,000,00 to-

gether with interest and costs of suit.

COUNT V

Plaintiffs reallege and incorpofate herein by reference ;ach and
evéry allegation contailned in paragraphas {1 through 124 in Count I,
paragraphs ﬂZS‘through 30 in Count II, paragraphs {31 though 34 in
Count III, and pavagraphs #35 through 39 in Count IV, and further
state:

40. ‘That defendants Michigan Silo, C & B Silo, Concrete Silo and
Monsanto knew or had réason to know that numerous farm familics, in-
cluding plaintiffs, consumed meét, milk and other products produced
on their farms‘and that as a direct result of contamination of the

91105 owned or used by plalntiffs, which sllos were used to store feed

-8~
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for the antwals on plafntlffs' farm, the meat, milk and other products }
from the fé; were likely to be contaminated and! somed directly by
plalntiffs and result in health problems to the plalutiffs and thelr
famillies,

41, That plaintiffs herein did consume meat, milk, vegctables
from thelr garden fertilized with contaminated manure, and other pro-
ducts produced on plaintiffs’ farm and as a result did consume large
quantities of PBC which was contained in the feed fed to plaintiffs’
animals from said contaminated silos, which contamination was placed

on said farm by defendants Michigan Silo and C & B Silo, which con-

s o i A A e b fmvm A (Potmom o P o o et e+

tamination was manufactured and provided to defendauts Michigan S}lo
and C & B Silo by defendant Monsanto and theilr agent, Concrete Silo. .
42. That a direct result of the breach of expressed and implied

warranties, and .the negligence of said defendants, the plaintiffs suf-

fered serious health problems and are likely to suffer severe and de- .
leterious health problems for the remainder of their lives and their

lives are likely to be shortened; that thelr effectiveness in performing

their work and ultimately maintaining their livelihood has seriously

diminished.

-

43. That as a direct and proximate result of the breach of express

and implied warranties and negligence on the part of the defendants, the

P v

plaintiffs herein have suffered loss of reputation because of problems i
in keeping creditors satisfied, mental anguish over their ability to
rectify the situation not of theilr own making and the callous attitude
of defendants towards fheir problems, and because of hiealth problems
and mental anguish they are unable to perform duties breviousiy performed R

and engaged in activities previously participated in.

WIEREFORE, plaintiffs pray that a Judgment be entered in thelr
favor against Michigan Silo Company, C & B Silo Company, Concrete Silo
Company, Inc.,, and Monsante Cowmpany, jointly and severally in an amount
not to exceed $1,000,000.00 which will compensate plaintif{fs for thelr :
losses which losses will éontinue and increase during the pendency of
this action, and in addition that said Judgment require said defendants

to provide plaintiffs with medical, deqinl and optical expenses during

WOODWORTH &
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the rvest o welr lives,
H

PATED: May 18, 1977

e

!
WOODWORTH & WOODWORTI i
/r/‘/ -"1 -~ g
/4,//’/ ,v/’/ . {
) s 2 Ef‘i*“
S L e r AT N
- JAHES 0. WOODWORTID

Attorney for Plaintiffs
125 tH. Hedsterman St.
Bad Axe, M1 48413
Phone: (517) 269-95961
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